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1. INTRODUCTION

As a result from an international armed conflict, a territory of a belligerent party may fall under the control of its enemy. It is of utmost importance to protect the inhabitants of the occupied territory from the possible persecution by the Occupying Power who may consider the inhabitants its enemies. International humanitarian norms aim at ensuring humane treatment of the protected persons by any possible occupant.

The rights and duties of an Occupying Power are regulated mainly by The Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 (hereinafter Geneva IV). But some regulations concerning occupation were included already in The Hague Convention respecting the Laws and Customs of War on Land of 18 October 1907 (hereinafter Hague IV). The Occupying Power has the right to exercise its effective authority in the occupied territory. It is, however, essential that local laws, as a general rule, remain in force. Remaining in force of local law ensures that the inhabitants of the occupied territory can, mostly, continue their everyday life without radical changes.

Here, I will concentrate on the right of an Occupying Power to amend local laws: how it can be exercised and how it is restricted. The focus is on penal laws, i.e. the laws specifying crimes and punishment, because it is important that the Occupying Power does not take any excessive measures against the inhabitants of the occupied territory. A current situation, the US occupation of Iraq and its effects on the local Iraqi laws, is taken as example.

2. OCCUPATION

2.1. Occupied Territory

A territory is occupied when its control and administration has actually transferred from the lawful government to an Occupying Power. An occupied territory extends only to areas where the occupant has effective control over it. To have effective control over a territory means that no authority other than that imposed or allowed by the Occupying Power must exist in the area. The legitimate power is not able to exercise its power publicly. Local forces must have lost their effective control over the territory. The population must have been disarmed. The Occupying Power has to be able to maintain law and order effectively. Hence, a merely declaration of occupation does not constitute an occupied territory.

Occupation of a territory in wartime is essentially a temporary, de facto situation, which deprives the occupied territory of neither its statehood nor its sovereignty; it merely interferes with its power to exercise its rights. That is what distinguishes occupation from annexation, whereby the Occupying Power acquires all or part of the occupied territory and incorporates it to its own territory. The Occupying Power must make clear that occupation has been established and indicate the penalties for disobeying of its laws and regulations in order to exercise its rights.

2.2. Authority of the Occupying Power and Its Limitation
Authority of an Occupying Power over an occupied territory is based on the necessity to administer. On the one hand, the occupant has to take necessary steps to ensure its security; on the other hand, the power vacuum left after the disappearance of the lawful government is not in the interest of the population of the area. Therefore, the occupant is obliged to restore and ensure public order and safety. Only through effective authority and administration can the Occupying Power fulfill its obligations in pursuance to international humanitarian law.

The power of an occupant over an occupied territory is in many ways limited. Occupation is of temporal nature and the Occupying Power, as the actual authority of the territory, has only rights to exercise everyday administration of the territory, to fulfill its obligations, such as to maintain law and order ass well as to ensure its own security. 

3. AMENDMENTS TO THE LOCAL LAWS
3.1. Remaining in Force
The Occupying Power shall exercise its authority in respect with the laws in force in the occupied territory. The occupant is allowed to act contrary to the laws in force in the country only if the occupant is absolutely prevented.

The penal laws of the occupied territory shall remain in force
. This is an application of a basic principle of the law of occupation. The Occupying Power shall respect the existing penal laws. Continuity applies for the whole legislation of the occupied territory. There is no reason to infer a contrario that the occupation authorities are not also bound to respect the civil law of the country, or even its constitution.
 Here I will, however, concentrate only on penal law.

The rationale behind the remaining in force of the local law is the fact that it is the expression of the will of the people of the occupied territory. Local laws are probably to a great degree the customs of the country. At the very least, the majority might have become accustomed with the local laws. Any rapid change to the local legislation would almost certainly cause problems.

3.2. Allowed Amendments to the Local Laws
There are two exceptions where an occupying power can amend local penal laws in accordance with the Geneva Convention IV. First, amendments can be done when a law constitutes a threat to the security of the Occupying Power
. The Occupying Power is allowed to amend laws that, e.g., urge the inhabitants of the occupied territory to resist the Occupying Power. Second, amendments are allowed when the penal law constitutes an obstacle to the application of the present Convention
. Parts of the Iraqi Penal Code of 1969 are suspended pursuant to the latter reservation.
 The main objective of the Convention is to ease the life of the inhabitants of occupied territories. Any laws that prevent any necessary actions to avoid humanitarian disaster, for example, can be removed. Any discriminatory provisions can be abolished. The two exceptions are, however, of a strictly limitative nature. The Occupying Power cannot abolish local laws for reasons other than those mentioned in the Article in question.

It may be argued that amendments can be done if they are in the interest of the population of the occupied territory. It is, however, uncertain, what is the real interest of the population. There may be no common interest, or the Occupying Power may show something as the interest of the inhabitants, regardless of what they really think.

Amendments can be done either by repealing or suspending the laws
. The former means to annul an existing law by passage of a … statute or by public vote on a referendum
, while the latter is restraining from application for a definite time or for the time being. The Convention itself prioritizes neither repealing nor suspending. But as remaining in force of the local laws, so far as possible, is priority, suspending would make it easy to reintroduce the law, so it ought to be tried first. The Coalition Provisional Authority in Iraq (hereinafter CPA) has used suspension
.

Article 64 of the Geneva IV does not qualify the threat or the obstacle. They must, however, be real, not only imaginary. According to the principle of proportionality, if these threats or obstacles can be overcome by less radical changes, there may be no reason for changing the law. On the one hand, the authority and administration of an occupant is based on necessity, therefore the changes must be necessary as well as proportional. On the other hand, the Occupying Power is not obliged to greatly endanger its security in the name of local laws.

It is remarkable that the Geneva IV speaks only of penal laws, i.e. the laws specifying crimes and punishment
. The need for special restriction on the rights of the Occupying Power to amend penal law is the fact that the Occupying Power and the population of the occupied territory often consider each other as enemies and temptation to use excessive and inhumane punishments against the population is high.

3.3. Entrance into Force

The penal provisions enacted by the Occupying Power shall not come into force before they have been published and brought to the knowledge of the inhabitants in their own language.

Amendments to the law of the occupied territory must be published. Publication shall be done in the same way as laws are generally published in the country, or in another as proper way. Changes shall be brought to the knowledge of the inhabitants. Due to the possible high illiteracy, it can be recommended that the Occupying Power inform the inhabitants via TV, radio and other means of communication, too. The Occupying Power is, naturally, not obliged to inform every citizen personally. It is enough to bring the amendments to the knowledge of the inhabitants.
The CPA reviewed the Iraqi Penal Code of 1969 and the Criminal Procedure Code of 1971 to evaluate their compatibility with international human rights standards. However, the provisions came into force before they were published in the Official Gazette.
 

"In their own language" may cause problems. It can scarcely mean all native languages of the inhabitants of the occupied territory. Occupying Power is obliged to bring the amendments to the knowledge of the inhabitants at least in those languages in which the lawful government published its laws
. The lawful government itself may not, however, have used the language of the majority of the inhabitants. At least, the languages of some minorities have not been used for publishing laws. For example, Iraqi government did not publish its laws in Kurdish and other minority languages in Iraq. Kurds make up approximately a fifth of the country's population. They revolted after the Iraqi occupation of Kuwait and American war against Iraq. Since, Kurds has control over some of the mainly Kurdish-populated territories in the country. Their UN-backed regional parliament passed laws published both in Kurdish and Arabic.
 After the US occupation of Iraq, Kurdish-controlled territories are under the US authority and administration. The administration has issued many orders for Iraqis – Kurds included – to obey; published only in English and Arabic.

Amnesty International expressed its concern at inconsistencies between the English and Arabic texts of orders issued by the CPA. Amnesty International is of the view that these inconsistencies may cause the general public in Iraq, including the legal sector, to be misinformed about the law.
 It did not, however, demand laws to be published in other languages of the inhabitants in Iraq.

3.5. Non-Retroactivity
The effect of amended penal provisions shall not be retroactive.
 The courts shall apply only those provisions of law that were applicable prior to the offence.
 “The non-retroactivity of the penal law is absolute: in exercising penal jurisdiction, the Occupying Power will not be able to depart from established practice; that rule provides the population of the occupied territory with an important safeguard against persecution”.

It is, of course, understandable that the Convention aims at protecting the inhabitants against persecution. It is, however, strange if the non-retroactivity is seen as absolute. There are some situations where retroactivity can be even recommended. Accused persons shall enjoy possible decriminalization or mitigation done to the penal law. Some laws passed by the lawful government may clearly be contrary to established international norms. If the Occupying Power amends these laws, those accused of crimes before the amendment shall be tried according to the amended relevant laws. The accused shall enjoy both decriminalization and relief.

Still, one ought to take carefully any effect of retroactivity. In normal situation, reduction and decriminalization can be seen as the changed attitude of the society. During the occupation, however, the occupant may desire to arbitrarily amend laws. Even if the amendment is in favor of the accused, it can be misused. Let us think of an example. There may be a group of civilians in the occupied territory supporting and supported by the Occupying Power. Members of this group may have better opportunities to commit crimes against other group(s) of the inhabitants in the occupied territory. The Occupying Power may as well officially deny its support and sympathy to the said group. By decriminalizing some crimes or commuting their punishment, the Occupying Power may encourage a certain group to commit crimes. Retroactivity shall not be approvable also when decriminalization or mitigation may actually amount to the point where the inhabitants may damage public property, e.g. by looting.

3.6. Laws of Undemocratic Lawful Governments
Iraq was not a democratically ruled country prior to the US occupation. Many Iraqi laws - even those passed by the so-called Iraqi Parliament - do not necessarily reflect the will of the Iraqi people because the very legislative power was controlled and led by the only legal party and, in the last analysis, by Saddam Hussein only. Should these laws be binding on the occupied territory after the demise of the ruling regime?

McCoubrey and White
 argue that “the issue of democracy, or otherwise ... is not ... relevant to the limitations upon the power of the occupation administration as such. The only potential legal complication in this context ... arises where the pre-existing lawful government was abominable as itself to have contravened established international norms.” The authors mention Hitler's repressive decrees, such as the infamous Nuremberg Race Laws, as examples of laws clearly in contradiction of international norms. A current example is the so-called honor killing in Iraq. Cleaning one's family name by killing a relative – virtually a female family member – who has ashamed the family reputation is decriminalized according to the Iraqi Penal Law
.

The above-mentioned examples can scarcely bind the Occupying Power or the inhabitants of the occupied territory. They do, however, cause further problems. If honor killing was not criminalized, it is not easy to accuse any one of killing his relatives in order to clean his family’s reputation because the courts shall apply only those provisions of law which were applicable prior to the offence, and which are in accordance with the general principles of law
. Of course criminalization of honor killing would be in general principles of international law or, rather, honor killing shall not at all be considered as a mitigating circumstance. But it would still not be approvable to accuse someone of committing something that is not criminalized, regardless of the seriousness of his act!

The CPA has amended the Iraqi Penal Code and Criminal Procedures by a memorandum. It rationalizes the amendments by the Geneva IV.

3.7. The Capital Punishment
The penal provisions promulgated by the Occupying Power ... may impose the death penalty against a protected person only in cases where the person is guilty of espionage, of serious acts of sabotage against the military installations of the Occupying Power or of intentional offences which have caused the death of one or more persons, provided that such offences were punishable by death under the law of the occupied territory in force before the occupation began.

The capital punishment can be pronounced only if it was embodied in the law of the occupied territory before the occupation. It seems that if the death penalty did not already exist, the Occupying Power cannot introduce it even for acts against his forces resulting in death. Reintroduction of the capital punishment is not allowed, even if the lawful government abolished the penalty in anticipation of the occupation.

An interesting question is the situation where the Occupying Power has abolished the capital punishment in its own territory but where the penalty is embodied in the law of the occupied territory. Would it be justified that, for example, if the British forces in Iraq pronounce the death penalty against Iraqis when they have committed crimes which are punishable by death according to Iraqi laws? International humanitarian laws and human rights do not directly prohibit the death penalty
. International norms do, however, regulate for what crimes the death penalty can be used. Only serious crimes are punishable by death
, regardless of what Iraqi national laws state. Even if serious crimes have been committed, the moral responsibility of the British forces would still be not to use the capital punishment. The problem is luckily resolved by suspension of the Iraqi penal provisions that deal with crimes that are punishable by death
.

4. JUDICIARY OF THE OCCUPIED TERRITORIES

4.1. Continuity
Courts and tribunals of the occupied territory shall continue their function
. They have the right to consider all alleged offences covered by the laws of the occupied territory. Hence, the main principle is that nothing in the nature of the courts change.

Courts do, however, have to apply also laws that have been made by the Occupying Power to deal with the occupied territory. The courts must consider any relevant changes to the local laws
. As the judiciary power, the court does not have the competence to review whether a law is properly passed. The court can, however, decide that the application of a law would be in contradiction with the country's superior laws or with established international norms binding the occupied country if the court has, according to the occupied territory's laws, the competence to decide such things.

The Occupying Power may not alter the status of the public officials or judges in the occupied territory
. Judges and other court personnel can prima facie continue normally their job during the occupation. 

Judges and other public officials may be reluctant to work under the Occupying Power. The reason may be either fear to be possibly accused of treason when the lawful power has regained control over its territory, or purely for reasons of conscience. The Occupying Power is prohibited to sanction or take any measures of coercion or discrimination against them, should they abstain from fulfilling their functions for reasons of conscience
. It is not in the hands of the Occupying Power to consider whether one abstains from fulfilling its functions for reasons of conscience. No reluctant person can be forced to work unless for the reasons specified in the next paragraph.

Protected persons may not be compelled to work. They are civilians who have not participated in war actions. They can be compelled to work only if they are over eighteen years of age. Additionally, the work must be necessary either for the needs of the army of the occupation, or for the public utility services, or for the feeding, sheltering, clothing, transportation or health of the population of the occupied country.
 Scarcely any of those qualifications requires one to work as a judge. Judges may, however, be compelled to work as something else if needed for an above-mentioned reason.

4.2. Removal of Judges

The Occupying Power has the right to remove public officials from their posts
. This may be necessary for the Occupying Power especially to restore and ensure public order and safety and effective administration in the occupied territory. Removal of officials from their posts is a right of the Occupying Power and it may exercise this right in regard to any public official or judge, whatever his duties.

Judiciary may, of course, not be independent from the lawful government. In many undemocratic countries judiciary is simply a mouthpiece of the government or the ruling party. The Iraqi judiciary was not independent, and there was no check on the President's power to override any court decision. In 1999 the UN Special Rapporteur on Iraq and international human rights groups observed that in Iraq the repressive nature of the political and legal systems precludes the rule of law
. In its De-Baathification program, the US-led administration was committed to remove, among others, all Iraqi judges from their posts. However, judges allegedly linked to the ousted Baath Party still hold their posts.

5. CONCLUSION

International humanitarian norms concerning occupied territories aim at ensuring that foreign Occupying Powers do not take excessive measures against the inhabitants of the territory. To avoid the occupant’s ill treatment of the protected persons, his right to amend local laws, especially penal ones, is very restricted. The restriction is, mostly, well founded. There are reservations, too, where the Occupying Power has the right to make necessary changes to local laws. Even these reservations are done mainly in the interest of the inhabitants, namely to ensure that there are no obstacles to the application of established international norms, especially the human rights and humanitarian law.

Humanitarian norms concerning amendments to local laws do have their weaknesses, too. The Occupying Power may simply not apply them to the occupied territory. There is no centralized international judicial machinery ensuring that those norms are followed. These problems are general to the entire international law. The humanitarian provisions concerning the amendment of local laws or, rather, their remaining in force, have another, more specific, problem: They do not sufficiently take into consideration the possible shortcomings of the local laws. It is taken for granted that local laws exist and that they are justified. Many non-Western societies are, however, not as legalists as the Europeans are. Chinese and Japanese, for example, resolve their problems rather by reconciliation than by law
. It is also possible that a lawful government has not exercised its power according to the rule of law. Dictators may see law as restricting their power. Their laws may seem very merciful but they may not have affected the reality. In order to exercise its authority in accordance with the rule of law, the Occupying Power may need to introduce many new norms. This may seem as aggravating the penalties but it may, in reality, bring more rights for the inhabitants, provided that new norms really are followed.

It is well grounded that the right of the Occupying Power to amend local laws is limited. But it must have the necessary power to change local laws if need be. What really matters is that the new amendments and – even more importantly – the practices of the Occupying Power are pursuant to the established international norms.
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