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“The Process of Constitutional Reform

from a Comparative Perspectives”

== Asia
P"dﬂ.f_llf

Professor Andrew Harding

Professor Andrew Harding of the
University of Victoria, Canada, drew on his
paper, ‘New Asian Constitutionalism: Myth or
Reality,’ to discuss important aspects of
constitutional development and issues in
constitution-drafting. He asserted that
constitutional texts are very important, and
drafters should try hard to get them right, but
even a perfect text will not be the answer to all
constitutional problems. He also suggested that
new constitutions become comfortable over
time, so countries should not be too quick to
discard them; in addition to the obvious need
to write an alternative, citizens may become
cynical is constitutions are changed too
quickly. While constitutions can change social

realities, the process is not necessarily quick or

e AmSETESURE afi esd) 24840

smooth, so constitutions should ‘autocthonous,’
meaning home-grown and grounded in local
political and social realities. Thailand’s 1997
constitution was an ambitious attempt to
change social reality. When considering its
failings, one should think about the extent to
which it was appropriate to the country’s
situation, but at the same time remember that
there was much about it that did work and thus
should not be discarded. Balance idealism and
realism. The role of courts in interpreting
constitutional texts is important, and Thailand
should consider what went wrong with its
Constitutional Court rather than discard the

institution completely.
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Professor André Roux,

Professor André Roux the director of
the Institut Louis Favoreu, France, reviewed
France’s constitutional history, focusing on the
1958 constitution. He described the mixed
parliamentary/presidential system the
constitution installed, and its aim to reinforce
executive power. Subsequent constitutional
debate has centered on rectifying imbalances
emerging from the constitution, notably the
weakness of the judiciary and parliament in
relation to the executive, and the balance of
power between the president and the prime
minister. In addition there have been attempts
to increase the powers of the people, which
were largely unaddressed in the 1958
constitution. The need to adapt to conditions of
membership in the European Union has also
been a driving force for revision. The
constitution amendment process was described
as difficult to pursue through parliament, so
parliament has been bypassed on occasion

through referendum.

Professor Peter Leyland

Professor Peter Leyland of the London
Metropolitan University, UK, drew lessons from
recent UK experience in constitutional change
that may have implications as Thailand
considers a new constitution. He briefly
addressed devolution, pointing out that pre-
existing, functioning mechanisms and
structures make moving forward easier.
Leyland observed that constitutional change is
a dynamic process, with changes raising new

issues often leading to further demands for

reform. Conflict of interest has been a major
issue in the UK. Rather than trying to prevent
politicians from having interests, it is important
that those interests are declared in a
transparent manner; the process is only
meaningful if the public can see it. Funding of
political parties is also important. The key
concern for Thailand should be the creation of
a level playing field where all groups can
engage in the political process without one
group dominating. Regarding the media and
broadcasting, UK experience suggests the
value of having an independent publicly-funded

broadcaster, the management of which is

appointed in a relatively neutral manner.

Professor Tom Ginsburg

Professor Tom Ginsburg of the
University of lllinois, USA, discussed the
lifespans of written constitutions, part of the
findings of a broader research project on the
origins and characteristics of  written
constitutions. He observed that ‘successful’ or
long-lived constitutions are self-enforcing
political bargains, which all interest groups feel
better to have than to be without. Ginsburg

raised the question of should constitutions be

long-lived. As they age they may become
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inappropriate to social, technological or other
conditions, and they may be anti-democratic in
that old constitutions may not represent new
generations of citizens. On the other hand,
they stability provided by an enduring set of
fundamental rules may allow other important
institutions to develop. A distinction was drawn
between constitutional stability and regime
stability, though it was acknowledged that they
often accompany each other. Constitutional
resiliency seems to depend on the
mechanisms by which a constitution is adopted
(public involvement seems to generate greater
longevity) and the constitution’s ability to adjust
or adapt either formally through amendment or

informally through interpretation.

Dr. Klaus Messerschmidt

Dr. Klaus Messerschmidt of Humboldt
University, Berlin, Germany, discussed German
constitutional history, focusing on the Basic
Law of 1949. In Germany, constitutional
changes have come only after deep political
change, never simply out of a desire for
change. The Basic Law was shaped by the
country’s reaction to the breakdown of the
Weimar Republic and a desire to avoid
repetition of the events of 1933. Thus the
power of the people was limited to prevent
totalitarian democracy. Amendment
mechanisms were also designed to be difficult
to exercise, and some key features were
protected from any amendment whatsoever.
Minor, technical amendments are relatively

easy, but fundamental changes are difficult.

Evolution is an important means of change

rather than amendment. Success of the Basic
Law shows the importance of compromises or
trade-offs. It also shows that a constitution
should be rigid, yet flexible enough to
accommodate adaptation  without crisis.
Constitutions must not make promises the
state cannot keep.

Discussion from the floor addressed
several issues including the public participation
in a constitution-drafting process, the role of
politicians and political parties in constitution-
drafting and administering oversight
mechanisms, the balance of power between

the legislature and the executive and the need

to consider reasons for the failure Thailand’s

1997 Constitution.
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“The Process of Constitutional Reform

from a Comparative Perspectives”

Dr. Borwornsak Uwanno, member of
the National Legislative Assembly, began by
speaking about the aims behind the 1997
constitution. He mentioned promoting politics of
the people rather than by politicians, expanding
human dignity, political rights and freedoms,
preventing corruption through compulsory
voting and asset declaration requirements for
ministers, and addressing the problem of short-
lived governments. When drafting the next
constitution, it is important to consider the
lessons from the 1997 constitution. A
constitution cannot change political culture—
the equality prescribed by the 1997 constitution
did not match with the clientelism and
inequality embedded in Thai culture.
Consequently, Western approaches based on
the idea of contractual relationships did not
apply. The public sector was changed by
market mechanisms to create a system in
which everything was exchangeable and
subject to bargaining, and it was possible to
abuse the system for personal advantage.
There should be stronger, enforceable

measures to ensure that people can control

their resources. NGOs should have a role as
representatives of the people. The voiceless
must be given voice, for instance through
community radio. The Senate mechanism must
be improved because the system of electing
senators broke down—perhaps a mix of
appointment and election. There should be a
greater role for referendums. Political
accountability mechanisms, especially
concerning political financing, should be
strengthened. Reforming the written
constitution will not be enough to solve

problems; the political culture must also

change.

Dr. Chai-Anan Samudavanija,
member of the National Legislative Assembly,
discussed issues that will be important as
Thailand drafts its new constitution. He pointed
out that there would be problems of
compatibility between foreign mechanisms and
Thai culture. But while political culture must be
accounted for, it should not be a barrier to
expressing aspirations in the design and
structure of the constitution. Thailand had
hoped that political parties would develop into
institutions, but a failure to achieve that led to

the 19 September coup. Something must be

done to address problems in the election
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system, to get people to vote for reasons other
than money. Thailand’s parliamentary system
did not work. Alternatives should be
considered, like having more chambers, or
expanding public participation in the legislative
process. When drafting the constitution, it
would be better to seek consensus, and not
get bogged down in the minute details of each
and every article. Groups in society must have

channels for expression, which the government

should not stifle.

Dr. Amorn Chandarasomboon, former
secretary-general of the Council of State,
talked about his conference paper. He said
that there are two components to constitutional
reform—the composition and structure of the
organization that undertakes the reform and
the actual contents of the new constitution. A
foundation for political reform is needed. Dr.
Amorn mentioned several issues. Members of
parliament must be free to exercise their
duties—the 1997 constitution’s party
membership qualifications for House

membership  undermined that freedom.

Dictatorship of capitalists should be prevented.
The role of the monarchy must be considered.
The character of the political system should be
re-considered. Any reforms should be
appropriate  to the Thai culture. When
addressing these issues, it is important to
remember that the choice of who to devise the
reforms will affect the character of the reforms.
He offered prescriptions for the character of

some reforms.

Dr. Bhokin Balakula, former Speaker
of the House of Representatives, talked about
what is now needed in terms of political reform.
He began with a brief overview of Thai
constitutional history. He asserted that
Thailand does not have the same legal culture
as Western states, so care must be taken in
considering lessons from overseas. He
observed the tradition of a strong judiciary in
Thailand. A major challenge is finding a
balance in the strength of the executive—
should be neither too strong nor too weak.
Other institutions, including the Senate the
Ombudsman and parliamentary committees
were discussed. Democracy as a system of
government may not be perfect, but at least it
offers protection to the people and helps
prevent particular individuals from capturing
political power. People’s politics is important
because the state can’t oversee everything.
The many good features of the 1997
constitution should be retained, and the
weaknesses addressed. When working out the
details, we should think in terms of what works
and what doesn’t rather than in the emotional

terms of good and bad.
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Dr.Thirapat Serirangsan, Minister

attached to the Prime Minister's Office, began
by observing that power corrupts and that
democracy is not easily created. Thai society is
not democratic, so it is not conducive to
democratic systems. The constitution may be
at the apex of the democratic system, but
there must be a foundation based on people
who have the education and political culture to
take part in the democracy. If this is absent,

coups will continue to occur. All stakeholders

should be considered in the drafting of the new
constitution. Term limits for holders of public
office should be considered. Efforts should be
made to build equality in Thai society. This
involves measures for access to information
and promoting a free, but responsible media.
In particular, there is a need for state media

that is free to criticize the government.
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