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PART FIVE

NEC ECC PACKAGE ORDERS – CONTRACT DATA

Contract Data that will apply to all NEC ECC Package Orders

Part one – Data provided by the Contractor
	
	

	Statements given in all

 Contracts
	

	1 General
	· The conditions of contract are the core clauses and the clauses for main Option A , B , C,,  D  dispute resolution Option W2 and secondary Options X2, X5, X7, X15, X20, Y(UK) 2, Y(UK)3 and Option Z of the NEC3 Engineering and Construction Subcontract June 2005 (with amendments June 2006). 
· The works are the design (if required), development, evaluation, construction and management of a portfolio of Works Packages as set out in the Framework Information contained under the individual Package Orders.

· The Contractor  is

MAY GURNEY LIMITED (Company No.873179) whose registered office is at Trowse, Norwich, Norfolk NR14 8SZ 
· The Adjudicator is

Name: To Be Agreed or failing agreement as nominated by the President for the time being of the Chartered Institute of Arbitrators. 

Address


· The Works Information is identified in the Package Order
· The Site Information is: the document entitled Site Information attached to the Package Order.


	
	

	
	· The boundaries of the site are shown on the drawing titled as such attached to the Package Order. 

· The language of this contract is English
· The law of the contract is the laws of England and Wales.
· The period for reply is 2 weeks. 

· The Adjudicator nominating body is 

The Chartered Institute of Arbitrators
· tribunal is arbitration
· The following matters will be included in the Risk Register
As stated in the Package Order.


	3 Time
	· The starting date is stated on the Package Order
· The access dates are stated in the Package Order. It is to be noted that due to the nature of the works some parts of the Site may be in Public Rights of way and exclusive access / possession will not be available to the Contractor. 


The Contractor submits revised programmes at monthly intervals unless otherwise stated in the Package Order. 


	4 Testing and Defects
	· The defects date is 52 weeks after Completion of the whole of the works. 

· The defect correction period is 4 weeks. 
·  Defects which occur in any part of the Site not in the Contractor’s possession shall be corrected at the convenience of the owner of the Site and the correction of such Defects shall be deemed to include permanent reinstatement of the surface of the Site. 



	5 Payment
	· The currency of this contract is the Pounds Sterling (£)

· The assessment interval is monthly.

· The interest rate is 2 % per annum above the Base Lending Rate of the HSBC.


	6 Compensation events
	· The place where weather is to be recorded is stated in the Package Order
· The weather measurements to be recorded for each calendar month are

· the cumulative rainfall (mm)

· the number of days with rainfall more than 5 mm

· the number of days with minimum air temperature less than 0 degrees Celsius

· the number of days with snow lying at 09:00 hours GMT

· The weather data are the records of past weather measurements for each calendar month which were recorded at the weather stations(s) stated in the Package Order. 

Where no recorded data are available

· Assumed values for the ten year return weather data for each weather measurement for each calendar month are stated in the Package Order.


	8 Risks and insurance
	· The minimum limit of indemnity for insurance in respect of loss of or damage to property (except the works, Plant and Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) caused by activity in connection with this contract for any one event is identified in the Framework Contract Data Part 1.
· The minimum limit of indemnity for insurance in respect of death of or bodily injury to employees of the Contractor arising out of and in the course of their employment in connection with this contract for any one event is identified in the Framework Contract Data Part 1.



	
	If the Contractor has decided the completion date for the whole of the works



	
	If the Contractor has identified work which is to meet a stated condition by a key date
· The key dates and conditions to be met are stated in the Package Order

condition to be met

key date


1





2





3




	
	

	
	


	
	If the Contractor is to provide Plant and Materials

· The insurance against loss of or damage to the works, Plant and Materials is to include cover for Plant and Materials provided by the Contractor  for an amount of £500,000.00.




	
	If the Contractor  is to provide any of the insurances stated in the Insurance Table

· The Contractor provides these insurances from the Insurance Table as stated in the Framework Contract Data.



	
	· The method of measurement ( where applicable ) is: stated in the Part Eleven, Schedule of Rates.



	
	· The Subccontractor prepares forecasts of Defined Cost for the works at monthly intervals.

	
	If Option X5 is used
· The completion date for each section of the works is as identifies in each Package Order.

section
description


completion date


1 

……………………..……..
…………….…………………………


2

……………………..……..
…………….…………………………


3

……………………..……..
…………….…………………………


4

……………………..……..
…………….…………………………


	
	If Option X20 is used (but not if Option X12 is also used)
· The incentive schedule for Key Performance Indicators is in Part Twelve
· A report of performance against each Key Performance Indicator is provided at intervals of 12 months.


	
	If Option Z1 of the (optional)additional conditions of contract  is used:

· The rate of Possession Damage is identified in each Package Order. 
· The rate of Possession Bonus is identified in each Package Order. 


Option Z  - the additional conditions of contract are

In Clause 11.2(2), replace the second bullet point with: “corrected all Defects excepting those Defects the Project Manager has agreed may be corrected after Completion.

In Clause 11.2(5), second bullet point delete: “applicable law” and replace with “Applicable Law.”

In Clause 11.2(17) in the third bullet point after “Materials” insert “ or Equipment”.

In Clause 11.2(25), between the 4th and 5th bullet points in the first set of bullet points include a further bullet point as follows:

· reply to a communication from the Contractor or the Supervisor within the period for reply or.”

Delete the seventh bullet point and replace with: “correcting Defects caused by the Contractor or its Subcontractors,”. 
At the end of Clause 11.2 add the following:

"(34)
“Applicable Law” means any United Kingdom statute, law, order, regulation, by-law, statutory instrument, decision, rule, order, consent or delegated or subordinate legislation or any legislative act of the Council of the European Union or the European Commission which (without  further enactment) has legal effect within the United Kingdom, or any modification or amendment of any of the foregoing having the force of law.

Add as Clause 12.5:

“If any clause or part of this contract is found by any court, tribunal, administrative body or authority of competent jurisdiction to be illegal, invalid or unenforceable then that provision will, to the extent required, be severed from the contract and will be ineffective without, as far as is possible, modifying any other clause or part of this contract and this will not affect any other provisions of this contract which will remain in full force and effect.”

In Clause 15.1 delete the second sentence, and replace with:

“A reason for not accepting is that the proposed area is either;

· not necessary for Providing the Works, or

· not used for work in this contract, or

· the Contractor has no rights over the area proposed.”

At the end of Clause 16.4 add the sentence

“Decisions taken at risk reduction meetings do not change the risk allocation under the contract unless, and to the extent, expressly stated in such instruction from the Contractor.”

Add Clause 17.2

“To the extent that there is any conflict between the meaning of terms and conditions within the core clauses, main and secondary options of the conditions of contract, the additional conditions of contract under the Z clauses and anything contained within any schedules, appendices or the Works Information, the additional conditions of contract under the Z clauses followed by the core clauses, main and secondary options of the c conditions of contract shall prevail.”
Delete the text of Clause 19 substitute the following:

“19.1
Neither the Contractor nor the Subcontractor is liable for any delay or for the consequences of any delay in the performance of any of their respective obligations under the contract if such delay is due to an event or circumstances beyond the control of a Party which makes it impossible or illegal for that Party to perform its obligations under or in relation to this contract.  Provided that such Party complies with Clause 19.2, such Party is entitled to a reasonable delay to the Completion Date or such other adjustment to the Accepted Programme for the performance of his obligations under the contract.

19.2
The Subcontractor must notify the Contractor of such an event or circumstance which has happened or which he expects to happen if

· the Subontractor believes that the event shall cause delay; and

· the Contractorhas not notified the event to the Subcontractor.

If the Subcontractor does not notify the Contractor within four weeks of becoming aware of the event, he is not entitled to a delay to the Completion Date or such other adjustment to the Accepted Programme.

19.3 If the Contractordecides that an event notified by the Subcontractor

· arises from a fault of the Subcontractor,

· has not happened and is not expected to happen, or

· has no effect upon Completion or meeting a Key Date

he notifies the Subcontractor of his decision that the Completion Date and the Key Dates are not to be changed.  If the Contractor decides otherwise, he notifies the]Subcontractor accordingly.

If the Contractordoes not notify his decision to the Subcontractor within either

· two weeks of the Subcontractor’s notification; or

· a longer period to which the Subontractor has agreed,

the Subcontractor may notify the Contractorto this effect.  A failure by the Contractor r to reply within two weeks of this notification is treated as acceptance by the Contractor that the event has caused or shall cause delay.

19.4
If the Contractordecides that the effects of a delay are too uncertain to be forecast reasonably, he states assumptions about the event in his notification to the Subcontractor.  Assessment of the event or circumstance is based on these assumptions.  If any of them is later found to have been wrong, the Contractor notifies a correction.

. 

In Clause 21.2 replace “applicable law” with “Applicable Law”.

In Clause 23.1, third bullet point, delete “applicable law” and replace with “Applicable Law”.

Add Clause 27.5

"Notwithstanding any other provision of the contract the Subcontractor will comply with and ensure that at the Completion Date, the works comply with all Applicable Laws.

Add Clause 28
28.1
The Subcontractor warrants and undertakes that he has not and shall not specify nor authorise, cause or allow to be used any material which does not comply with the Works Information or is known to or is reasonably believed to pose a hazard to the health of any person or to the environment or which, at the time of specification or use in the works is generally accepted as being deleterious (“Prohibited Materials”).

28.2
The Subcontractor shall immediately notify the Contractor if he suspects or becomes aware of any proposed or actual use within or in connection with the works of any of the Prohibited Materials.

In Clause 35.2, add as a final bullet point:

· ”to meet the Contractor's service requirements when the Subcontractor is in default or delay, or an emergency situation arises after the Completion Date but before Completion.”

In Clause 50.1 add as final paragraph

“One week before each assessment date the Subcontractor submits to the Contractor an application for payment setting out what the Subcontractor considers to be the amount due. The application is 

· in a form acceptable to the Contractor and

· includes substantiation of the amounts that the Subcontractor considers to be due.”

Add new clause 50.7
The Subcontractor does not include amounts as Defined Cost in any application for payment and the Contractor does not include such in his assessments in respect of the following: 
· any Plant and Materials in which he does not have title

· Disallowed Costs
In Clause 51.1

Delete “one week” and replace with: “within 10 Working Days.”

Add at the end of the clause:

“The Subcontractor raises an invoice for the amount shown on the Contractor’s certificate together with the amount of VAT due and issues that invoice to the Contractor.”

In Clause 51.2, in the first sentence replace the words “assessment date” with “invoice receipt date”.
In Clause 53.6,after: “his share of the saving” add: “subject to fifty percent (50%) of the aggregate of any such saving being payable only upon the Subcontractor achieving the Key Performance Indicators in accordance with the incentive schedule in Part Twelve. 
In Clause 60.1(1), in the second subparagraph delete:

“for his design”.

In Clause 60.1(9) insert at the end: “unless the Subcontractor is in breach of this contract.”

In Clause 60.1 (17) add at the end: “unless the correction was necessary due to inaccurate, incomplete or incorrect information provided by the Subcontractor.”
Delete Clause 60.1(19).

Delete Clause 60.3.
Delete Clause 60.6 and insert “The Contractor corrects mistakes in the bill of quantities which are departures from the method of measurement or are mistakes in measurement or are due to ambiguities or inconsistencies. Each such correction is not a compensation event.”
In Clause 61.3 replace “eight” with “four” and delete “unless the Contractor should have notified the event to the Subcontractor but did not”.

In Clause 61.4 in the fifth bullet point replace “one” with “two”.

Delete Clause 70 and substitute:

“Title to Plant and Materials, whether in or outside the Working Areas, shall pass to the Contractor at the same time as the Contractor pays amounts due under this Contract for each such Plant and Materials.”

In Clause 84.2, after: “issued” add: “and are: 
· with reputable insurers approved by the Contractor lawfully carrying on such insurance business, and

· on customary and usual terms and conditions prevailing for the time being in the insurance market and not subject to any material excess or unusual exclusions.

The terms and conditions of the insurances do not include any term or condition

· to the effect that any insured must discharge any liability before being entitled to recover from insurers, or 

· which might adversely affect the rights of any person to recover from insurers under any Applicable Law relating to the rights of any third parties against the insurers.”

In Clause 84.2 in the fourth row, second column delete: “applicable law” and replace with “Applicable Law”.

In Clause 90.2 in the TERMINATION TABLE, in the first row, second column, replace the first reference to “R21” with “R22” and after “R18” add “or R22”. 

In Clause 91.2 

At end of first bullet point add:

“which includes any persistent or material failure”.

Add as the final bullet point:

· “Assigned or transferred any benefit in any part or the whole of this contract without the Contractor’s consent (R22) .

In Clause 91.5 delete “law” and replace with: “Applicable Law”.

In Clause 91.7 - Delete and replace with: 
“The Contractor may terminate if an event or circumstance occurs in respect of which the Subcontractor is entitled under clause 19 to a delay to the Completion Date for a period that is longer than 13 weeks. (R21)”

In Clause 92.2 insert at the end: “and makes good the Site to the satisfaction of the Contractor”.

Insert Clause 92.3: “The Subcontractor co-operates with the Contractor and provides all assistance necessary to enable another person to complete the works.”

In Clause 93.1 at the end of the second bullet point add the words:

“which is not already included in the amount due for normal payments”

In Clause 93.2 delete the definition of "A4" and replace with 
"The direct fee percentage applied to the Total of the Prices assessed in respect of the work complete at the date of termination (to the extent not already paid)."

In Option X2.1 delete: “law of the country in which the Site is located” and replace by: “Applicable Law”.

Delete Option X15.1 and replace with:
“The Subcontractor warrants and undertakes to the Contractor that in carrying out and completing such design he has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly qualified and competent designer who is experienced in preparing design work of a similar size, scope, nature and complexity and in a similar location to the works.”

In Option Y(UK)2.2 delete the words “assessment date” and replace with “invoice receipt date”.
Add new Clause Z1.1 as follows:–

Annual Price Adjustment for Inflation 
The rates and prices in the Schedule of Rates at Part Eleven to the Framework Contract Section 2 Schedule 1 Table 1.3 will apply from the Commencement Date of the Framework Contract until 31st March 2010. At 1st April each year thereafter such rates will be adjusted to take account of inflation using the “BERR Public Sector Construction Works Quarterly Building Price and Cost Indices – Output Price Index for New Construction Works: All New Construction managed by BCIS.

Annual adjustments will be calculated on the rates and prices in the Schedule of Rates.

 At Part Eleven Section 2 Schedule 1 Table 1.3
The following index dates will be used to calculate the annual adjustment:

	Year
	For Package Orders issued after
	Base Index
	Latest Index

	2
	31st March 2010
	2Q2009
	2Q2010

	3
	31st March 2011
	2Q2009
	2Q2011

	4
	31st March 2012
	2Q2009
	2Q2012

	5
	31st March 2013
	2Q2009
	2Q2013


The method for calculating the percentage adjustment will be as follows:



Latest Index – Base Index X 100


Base Index
The resultant percentage for the respective year appropriate at the date of the Package Order will be applied to each rate in the said table.
If the index is changed after it has been used in calculating a price adjustment, the calculation is repeated and a correction included in the next assessment of the amount due.

If the Contractor and the Subcontractor agree that rates and sums in the Schedule of Rates are to be used for assessing compensation events the percentage adjustment is that current at the last anniversary of the Commencement Date.

Add new Clause Z1.2 as follows:–

Working Areas overhead costs

The charge for Working Areas overheads as component 44 in the Schedule of Cost Components for Package Orders includes provision and use of all  equipment, supplies and services for items (a) to (j) inclusive whether or not in relation to individual people, e.g. item (i) includes laptop computers or the like allocated to individual people. The charge will however exclude the costs of people providing the services which are payable in accordance with components 11-14 as appropriate.
Option Z  - the (optional) additional conditions of contract 
At the end of Clause 11.2 add the following:

([  ])
The “Collateral Warranty” is the relevant collateral warranty as set out in Part 1 or 2 of Schedule 1  of the Framework Information.
([  ])
“Possesion Date” is the date for handing back possession of the whole of the Site, as set out in the Package Order.
([  ])
“Possession Damages” means the liquidated damages to be paid by the Subcontractor to the Contractor in relation to late handing back of possession of the whole or any part of the Site for navigation or other use.
([  ])
“Possession Bonus” means the bonus payment to be made by the Contractor to the Subcontractor in relation to early handing back of possession of the whole of the Site for navigation or other use.
Add Clause 26.3A

“Upon request, the Subcontractor shall, within the period specified in the Works Information, enter into a Collateral Warranty in the form given at Part 1 of Schedule 1 of the Framework Information with such amendments as the Contractor may reasonably require in favour of each of any affected third parties nominated by the Contractor”.

Add Clause 26.5
"Upon request, the Subcontractor shall, within the period specified in the Works Information, obtain a Collateral Warranty from any Subcontractor in respect of the subcontract work to be prepared by such Subcontractor in the form given at Part 2 of Schedule 1 of the Framework Information with such amendments as the Contractor may reasonably require and in favour of the Contractor and each of any affected third parties nominated by the Contractor.  In the event that the Subcontractor is unable to secure a Collateral Warranty from any proposed Subcontractor, waiver of the Collateral Warranty requirement shall only be granted with the consent of the Contractor.  Neither the provision of a Collateral Warranty nor any waiver of the Collateral Warranty requirement shall relieve the Subcontractor of his obligations. 
Add Clause 27.6:

“The Subcontractor shall at all times have due regard to and comply with all time-related and other requirements of, and shall ensure that the Contractor is not by any act or omission on the Subcontractor’s part put in breach of the Contractor’s obligations under, the [Insert details of any other relevant third party agreements]. Copies of the whole or parts of the agreements (excluding matters related to price and payment) have been or will be supplied to the Subcontractor.”
Delete the text of Clause 60.1(12) and replace with:

“The Site Information is found to be factually incorrect”.

In Clause 60.2 [delete “physical conditions” and replace with “Site Information”] [to be included where amendment to Sub-Clause 60.1(12) above is also used].
In the third bullet point after “Site” insert: “(including the sub-surface conditions) and other conditions of or affecting the Site and shall be deemed to have fully acquainted himself with the same and to have obtained all necessary information as to risks, contingencies and all other circumstances which may influence or affect the execution of the works.”

In Contract Data Part One – Data provided by the Contractor “General” insert: “, X13” before: “X15”.

In Option X13.1: delete “the Works Information” and replace with “Part 3 of Schedule 1 of the Framework Information”.

At the end of the sentence ending “to carry the bond” insert “or has a credit rating of less than A- from Standard & Poors, A3 from Moody’s or A- from Fitch, as the case may be.”

At the end of the Clause add: 

“failing which the Contractor may withhold any amounts due pursuant to Clause 50-55 of this Contract up to the amount of the bond, as stated in the Works Information.”

Add new Clause X13.2 as follows: 

“The Subcontractor maintains the bond until 3 months after the end of the contract term and if the bond is stated to expire before that date and it is not replaced by a bond complying with Clause X13.1 14 days prior to such expiry, the Contractor calls the bond and retains the proceeds as security for the Subcontractor’s performance of its obligations.

The Contractor uses the proceeds in circumstances where it would, but for the expiry of the bond, have been entitled to make a demand on the bond.”

Add new Clause Z2 as follows:

	

	Z2.1  Possessions

The Subcontractor warrants that it shall hand back the possession of the whole of the Site for navigation or other use by the Possession Date.


	Z2.2  Possession Damages 
Possession Damage shall apply at the rate stated in the Package Order (or such other rate as agreed in writing by the Parties) per week or part thereof.

Possession Damage shall apply to each day that the Subcontractor is late in handing back possession of the whole or any part of the Site for navigation or other use (to be specified for each individual Package Order).

The value of the damage may be deducted from any payment due to the Subcontractor. 



	Z2.3
Possession Bonus

Possession Bonus shall apply at the rate stated in the Package Order (or such other rate as agreed in writing by the Parties) per week or part thereof.

Possession Bonus shall apply to each day that the Subcontractor is early in handing back possession of the whole of the Site for navigation or other use (to be specified for each individual Package Order).  
The value of the bonus shall be added to the Total of the Prices.


	Part two – Data provided by the Subcontractor



	
	Completion of the data in full, according to the Options chosen, is essential to create a complete contract.



	Statements given in all contracts
	· The Subcontractor is

Name Address The direct fee percentage is:
· The subcontracted fee percentage is:
· The working areas are stated in the Package Order.
· The key people are


(1) Name Package order Specific

Job



Responsibilities



Qualifications



Experience 



(2) Name



Job



Responsibilities



Qualifications



Experience

· The following matters will be included in the Risk Register

as stated in the Package Order






	Optional statements
	If the Subcontractor is to provide Works Information for his design

· The Works Information for the Subcontractor’s design is attached to the Package Order.



	
	If a programme is to be identified in the Contract Data

The programme identified in the Contract Data is attached to the Package Order.

	
	· The activity schedule / bill of quantities is attached to the Package Order.
· The total of the Prices (Target Cost) is stated in the Package Order.


	Data for Schedule of Cost Components
	· The listed items of Equipment purchased for work on this contract, with an on cost charge, are


Equipment



time-related charge 
per time period


…………………………………
……………………..
per
……….….

Not Applicable ………………………
……………………..
per
……….….

…………………………………
……………………..
per
……….….

…………………………………
……………………..
per
…………..

	
	· The rates for special Equipment are


Equipment  



size or capacity 

rate

……………………………….…….
……………………………
…………..

Not Applicable ………………….…….
……………………………
…………..

……………………………….…….
……………………………
…………..

……………………………….…….
……………………………
…………..

	
	

	
	The Percentage for Working Areas overheads is Not Applicable
The Subcontractor shall note that no Working Areas overhead will apply to the Core Team as the Contractor will provide all items detailed under 44 of the Schedule of Cost Components free of charge.

No Working Areas overhead will apply to the Package Orders as all costs will be payable as Equipment or Charges.
The hourly rates for Defined Cost of manufacture and fabrication outside the Working Areas are

category of employee



hourly rate

…………………………………………………….
……………………………..


Not Applicable…………………………………….
……………………………..


…………………………………………………….
……………………………..


…………………………………………………….
……………………………..

The percentage for manufacture and fabrication overheads is N/A……..……. %.



	Data for both schedules of cost components
	· The hourly rates for Defined Cost of design outside the Working Areas are


category of employee



hourly rate


…………………………………………………….
……………………………..

Not Applicable ………………………………….
……………………………..

…………………………………………………….
……………………………..

…………………………………………………….
……………………………..

· The percentage for design overheads is N/A .. %.

	
	· The categories of design employees whose travelling expenses to and from the Working Areas are included as a cost of design of the works and Equipment done outside of the Working Areas are


All







	Data for the Shorter Schedule of Cost Components
	· The percentage for people overheads is 17.5%.

· The published list of Equipment is the last edition of the list published by CECA
· The percentage for adjustment for Equipment in the published list is

-20% % (state plus or minus).

· The rates for other Equipment are


Equipment 



size or capacity 

rate

……………………………….…….
……………………………
…………..


Not Applicable ………………….…….
……………………………
…………..


……………………………….…….
……………………………
…………..


……………………………….…….
……………………………
…………..
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