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          INTRODUCTION





          Attorneys who practice family law1  are often presented the


          following fact pattern by a client:  The parties were divorced in


          the decree state several years ago.  Shortly after the divorce one


          parent moved from the decree state to a sister state with the


          children.  Before leaving the parents entered into a stipulated


          court order that took into account the changes required by the


          distance between the parents.2   During the first few years after


          the move parent and child contact was more or less pursuant to the


          agreement.  During the last few years, however, matters have


          deteriorated: There have been problems getting the children when


          scheduled, disagreements over forms and costs of transportation


          have arisen, efforts to reduce or eliminate some of the contact


          periods have been made, etc.  Most recently the leaving parent has


          retained counsel in the sister state and, through counsel, has


          sent a demand that there be drastic changes to the stipulated


          court order the parties entered into several years ago. The moving


          parent's counsel further has stated that, unless your client


          agrees to all of the the terms proposed, an action will be brought


          in the sister state for modification of the the decree state


          decree.  It is further stated that, if your client is not


          cooperative and they are "forced" to litigate the matter there


          will also be a demand for significant increases in the support


          paid and that your client will be required to pay all costs and


          attorney fees for this action by the moving parent.3  Your client,


 --------------------


 1. And many who should not.








 2. This article does not discuss those (frequent) cases where one parent


 simply moves with the children and may or may not tell the other parent


 until some time later.  The left behind parent usually finds out about the


 move when he/she goes to the moving parent's (now former) home to pick up


 the children for regularly scheduled visitation.  A friendly neighbor


 usually passes on the bad news.








 3. This is a frequent pressure tactic by counsel in the other state.  It is


 not, as a general rule, to be taken too seriously as it is contra to Kulko


 v Superior Court (1978) 436 U.S. 84.  One must be careful, however, to not


 make a general appearance in the out of state court.  It will be one of the


 conclusions of this article that one should not, unless there is a very
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          as is typical, is not well to do and cannot afford protracted


          litigation on this issue, nor can he/she usually afford to retain


          counsel in the sister state, assuming one can be found that


          understands issues of interstate custody.4   Your client then asks


          you can "they" do this to me, can a sister state modify a decree


          state Custody and Visitation decree?





          This article explores that question in light of the PKPA.5





          THE PARENTAL KIDNAPPING PREVENTION ACT





          The PKPA was enacted on 28 Dec 1980.6   There is some debate as to


          whether it went into effect on that date, but at this time the


          issue is generally moot.  It was enacted as Public Law 96-611, 94


          Stat. 3566.7  The PKPA is not, as it title would imply, a federal


          anti parental kidnapping law, but a statute that provides for full


          faith and credit for child custody determinations.8   Contrary to


          argument by opposing counsel, no act of kidnapping is required to








 --------------------


 compelling reason, make any form of appearance in the foreign state for


 reasons to be come clear later.








 4. One method of locating counsel in foreign states who have an


 understanding of interstate custody is to review the head notes of


 appellate cases wherein interstate custody has been an issue.  Counsel for


 both parties are always listed as well as the city they practice in.  With


 the help of various attorney guides (or just asking information) one or


 more of these attorneys can be located.








 5. The same question can be asked under the Uniform Child Custody


 Jurisdiction Act (UCCJA), particularly 9 Uniform Laws Annotated (ULA) 14,


 codified in California at C.C. 5163.  A discussion of this section of the


 UCCJA is beyond the scope of this article.








 6. The 28th of December is also the Feast of the Holy Innocents








 7. This was a rider to an amendment of title XVIII of the Social Security


 Act to provide for medicare coverage of pneumoccal vaccine and its


 administration.








 8. The issue of whether or not a child custody determination should be


 given full faith and credit under the U.S. Constitution has been before the


 U.S. Supreme Court on several occasions, all of them stating that no full


 faith and credit need be given for a custody decree as it is not a "final


 judgment".  See Ford v Ford (1962) 371 U.S. 188, Kovacs v Brewer (1958) 356


 U.S. 604, May v Anderson (1953) 345 U.S. 528, New York ex rel. Halvey v.


 Halvey (1947) 330 U.S. 610
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          invoke the PKPA.9   Two of the purposes of the PKPA are  to


          establish a national standard for custody jurisdiction10  and to


          avoid multiple exercises of jurisdiction over custody.11





          MODIFICATION OF A CUSTODY DETERMINATION UNDER THE PKPA





          When there is an existing custody determination made consistently


          with the PKPA, the PKPA mandates that every State shall enforce it


          according to terms and shall not modify it except as provided in


          subsection (f) of the PKPA.12    Under 28 USC 1738A(f) a sister


          state can only modify the decree state custody determination if


          two conditions are met:





                 The sister state has jurisdiction under the PKPA;





                 AND





                 the decree state no longer has jurisdiction or has declined


                 to exercise such jurisdiction.





          In nearly all cases the modification is sought after the children


          have been in the sister state for over six months and the sister


          state is now the "Home State".13    At this point all legal


          reasoning on the part of the sister state counsel ends.  Totally


          ignored is the second requirement that the decree state no longer


          has jurisdiction under its own law.14   The decree state's


 --------------------


 9. Diane W. v Norman W. (Fam.Ct.1982) 446 N.Y.S.2d 174, 175, Debra S. v


 Roger S. (Fam.Ct.1982) 455 N.Y.S.2d 723, 724 (FN 3), Patricia R. v. Andrew


 W. (Fam.Ct.1983) 467 N.Y.S.2d 322, 323








 10.  Voninski v Voninski (Tenn.App.1982) 661 S.W.2d 872, 875








 11. Thompson v Thompson (1988) 484 U.S. 174 [108 S.Ct. 513, 98 L.Ed. 512];


 DiRuggiero v Rodgers (3rd.Cir.1984) 743 F.2d 1009, 1015








 12. Wheeler v Buck (Ala.App.1984) 452 So.2d 864, 865, Rush v Stansbury


 (Tex.1984) 668 S.W.2d 690, 691, McDougald v Jenson (N.D.Fla.1984) 596


 F.Supp.680, 685








 13. "Home State" is defined  at 28 U.S.C. 1738A(b)(4) and is the state


 where the child had lived or is living for the six month period prior to


 the time in question.  There are exceptions, such as temporary absences.


 There is seemingly magic in having reached "Six Months" in the sister


 state.  Counsel for the parent who is bringing the modification proceedings


 in the sister state will often get stuck on this point and insist that,


 because the sister state is now the home state, California no longer has


 any jurisdiction.  It is frequently difficult to disabuse them of this


 notion. The only area of belief that is harder to let go of is when the


 moving party's counsel is somewhat more imaginative than usual and alleges


 an emergency as a basis of jurisdiction.
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          jurisdiction continues so long as the requirements of  28 USC


          1738A(c)(1) continues to be met and the decree state remains the


          residence of the child or any  contestant.15





          Each of these points will be taken up in order below.





          PRE-EMPTION OVER STATE UCCJA LAW





          Emphasize to sister state counsel that here there are dragons:


          This is an issue of federal law and the PKPA pre-empts the state


          UCCJA law where there is a conflict.16    With the plethora of law


          available on this point, it is often puzzling why anyone would


          question this, but question it they do, insisting that because


          they may have jurisdiction under the UCCJA, then the PKPA does not


          apply.  It is best to ignore this line of argument as there is no


          way to respond to it.





          A SISTER STATE MUST ENFORCE THE DECREE STATE'S CUSTODY


          DETERMINATION ON ITS FACE AND CANNOT MODIFY THE DECREE STATE'S


          CUSTODY DETERMINATION UNLESS THE CONDITIONS OF 28 USC 1738A(f) ARE


          MET.





          There is no option under the language of the PKPA: A sister state


          must enforce the decree state custody determination, and shall not


          modify it except as provided in 28 USC 1738A(f).17





          THE DECREE STATE HAS EXCLUSIVE JURISDICTION TO MODIFY ITS OWN


          CUSTODY DETERMINATION.








 --------------------


 14. This presumes that sister state counsel knows about the PKPA.  Rarely


 is this the case.








 15. 28 USC 1738(d)








 16. Mebert v Mebert (Fam.Ct.1981) 444 N.Y.S.2d 834, 839 (Fn. 1), Diane W. v


 Norman W. (Fam.Ct.1982) 446 N.Y.S.2 174, 175, Flannery v Stephenson


 (Ala.App.1982) 416 So.2d 1034, 1037, Quenzer v Quenzer (Wyo.1982) 653 P.2d


 295, 299, Debra S. v Roger S. (Fam.Ct.1982) 455 N.Y.S.2d 723, 724, Moore v


 Perez (Ala.App.1983) 428 So.2d 113, 115, Blazek v Blazek (Fam.Ct.1983) 462


 N.Y.S.2d 557, 558, Mitchell v Mitchell (Ala.App.1983) 437 So.2d 122, 125


 Salisbury v Salisbury (Tenn.App.1983) 657 S.W.2d 761, 768, Patricia R. v


 Andrew W. (Fam.Ct.1983) 467 N.Y.S.2d 322, 325, United States. Const. Art.


 6, Cl.2, Swift & Co. v Wickham 382 U.S. 111, Wachter v Wachter


 (La.App.1983) 439 So.2d 1260, 1263, Voninski v Voninski (Tenn.App.1982) 661


 S.W.2d 872, 876, Ex Parte Lee (Ala.App.1983) 445 So.2d 287, 290








 17. 28 USC 1738A(a), Ex Parte Lee (Ala.App.1983) 445 So.2d 287, 289,


 Wheeler v Buck (Ala.App.1984) 452 So.2d 864, 866, Marks v Marks


 (S.C.App.1984) 315 S.E.2d 158, 161
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          The PKPA is very clear on this point: A sister state may only


          modify the decree state's decree if both of the following criteria


          are met:18





                 The sister state has jurisdiction under the PKPA,





                 AND





                 The decree state no longer has jurisdiction or has declined


                 to exercise its jurisdiction.19





          Usually, as noted, the sister state can meet the first test, that


          it has jurisdiction under the PKPA.  The second half of the test


          is more difficult for the sister state to meet as the decree state


          will have continuing jurisdiction as long as one of the parties to


          the action is a resident of the decree state and the decree state


          has jurisdiction under its own law.20





          It is most important to understand that the determination as to


          whether or not the decree state has jurisdiction must be made


          under the laws of the of the decree state.21   This differs from 9


          ULA 14(a)(1)22  which states (in part) "...it appears to a court


          of this State that the court which rendered the decree does not


          now have jurisdiction...".  Under this paragraph in the ULA sister


          states could (and often did) find that the decree state no longer


          had jurisdiction and therefore the sister state was free to modify


          (and did modify) the custody determination without reference to





 --------------------


 18. 28 USC 1738(f).








 19. Thompson v Thompson (1988) 484 U.S. 174 [108 S.Ct. 513, 98 L.Ed. 512];


 Tufares v Wright (N.M.1982) 98 N.M. 8 [644 P.2d 522], E.E.B. v D.A. (1982)


 89 N.J. 595 [446 A.2d 871], Walsh v Walsh (Sup.Ct.1983) 458 N.Y.S.2d 835,


 837, Salisbury v Salisbury (Tenn.App.1983) 657 S.W.2d 761, 768, Rush v


 Stansbury (Tex.1984) 668 S.W.2d 690, 691, Wheeler v Buck (Ala.App.1984) 452


 So.2d 864, 866








 20. 28 USC 1738A(d), Marks v Marks (S.C.App.1984) 315 S.E.2d 158, 161,


 Wheeler v Buck (Ala.App.1984) 452 So.2d 864, 866, Templeton v Witham


 (S.D.Calif.1984) 595 F.Supp.770, 773, McDougald v Jenson (N.D.Fla.1984) 596


 F.Supp.680, 686, DiRuggiero v Rodgers (3rd.Cir.1984) 743 F.2d 1009, 1016,


 Heartfield v Heartfield (5th Cir.1985) 749 F.2d 1138, 1141, Applegate v


 Gant (Ala.App.1984) 460 So.2d 1293, 1294








 21. 28 USC 1738A(c)(1), Marks v Marks (S.C.App.1984) 315 S.E.2d 158, 161,


 McDougald v Jenson (N.D.Fla.1984) 596 F.Supp.680, 686, DiRuggiero v Rodgers


 (3rd.Cir.1984) 743 F.2d 1009, 1016, Heartfield v Heartfield (5th Cir.1985)


 749 F.2d 1138, 1141








 22. C.C. 5163(1)(a)
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          the internal law of the decree state.23  The PKPA puts a stop to


          this practice:  One must refer to the internal law of the decree


          state to determine if the decree state has jurisdiction.





          The presence of one of the parties in the decree state is not an


          issue that normally confronts the attorney as that party is the


          one who has brought to problem to your office to begin with.


          Determinative to the question of the decree state jurisdiction is


          whether or not the decree state, under its own internal law (both


          statute and decisional) has jurisdiction to modify its own


          decrees. This question is resolved by the the decree state version


          of the UCCJA as (just as the PKPA pre-empts the UCCJA) the UCCJA


          pre-empts all other the decree state law as to subject matter


          jurisdiction for custody.24   Under the UCCJA the decree state can


          only have jurisdiction pursuant to 9 ULA 325  which gives four (4)


          bases for jurisdiction: Home State, Significant Contacts,


          Emergency and Vacuum.  When the matter is whether or not a sister


          state can modify the the decree state decree we are, as a rule,


          only interested in Home State and Significant Contacts and in


          nearly all cases this is narrowed to Significant Contacts, 9 ULA


          3(a)(2).26





          Sister state counsel then argues (and one hears the cards being


          played), that the children have been out of the decree state for


          several years, they have been attending schools in the sister


          state, medical care is there, friends are there, soccer teams are


          there, they belong to the 4-H club, etc., etc.27  Clearly there


 --------------------


 23. These cases of the sister state that hold other states no longer have


 jurisdiction are very useful to the practitioner.  At some point one may


 wish to modify the decree of the sister state in California and these cases


 can be used to show that the sister state, under its own law, no longer has


 jurisdiction.  This will be the subject of another article.








 24.  In re Marriage of Hopson 110 Cal.App.3d 884, 891 [168 Cal.Rptr.345,


 350-351]








 25. Civil Code Sec. 5152








 26. Civil Code Sec. 5152(1)(a)








 27. These are the usual reasons given by the custodial parent to the non


 custodial parent for the changes in the visitation, with the plea that it


 wouldn't be fair to disrupt the plans the children have made for all of


 these events by having them go see the non custodial parent.  It is curious


 why the non custodial parent was not consulted in advance as to the use of


 his/her time.  As a preventative measure, the following language is


 suggested for such agreements and orders:  Neither party will make any


 plans concerning the minor children or permit the children to make any


 plans that infringe on the time of the other parent without the written


 consent of the other parent.
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          are significant contacts in the sister state that far outweigh


          any of the residual contacts that may have been left in the decree


          state and therefore, the argument continues, as the sister state


          has more contacts it, not the decree state, must have jurisdiction


          under this section.  True, the sister state will probably have


          jurisdiction under the Significant Contacts section28  but that is


          not the criteria:  Does the decree state, under its internal law,


          have jurisdiction to modify its decrees. For the California


          practitioner, this issue is readily resolved by reference to a


          1982 decision from the California Supreme Court which established


          the following rules for modification jurisdiction:





                 Exclusive continuing jurisdiction is not affected by the


                 child's residence in another state for six months or more.


                 Although the new state becomes the child's home state,


                 significant connection jurisdiction continues in the state


                 of the prior decree where the court record and other


                 evidence exists and where one parent or another contestant


                 continues to reside.  Only when the child and all parties


 


                 have moved away is deference to another state's continuing





                 jurisdiction no longer required. (Emphasis in the





                 original). 29





                 Modification


 urisdiction  is perhaps best viewed as an


                 extension of the recognition and enforcement provisions of


                 the Uniform Act (cites).  the decree state is not


                 effectively enforcing the New York decree if it modifies


                 the decree as soon as the child has spent six months within


                 its borders.  Under section 5163, the strong presumption is


                 that  the decree state will continue to have modification


                 jurisdiction until it loses all or almost all connections


                 with the child. (Emphasis in the original).  30








          This analysis must be done with the internal law of the state


          wherein the decree was rendered.  Some states, as noted, lose


          jurisdiction after six months while others, such as California and


          New Jersey, maintain jurisdiction for a considerable period after


          the custodial parent and child have left.





          FEDERAL COURTS











 --------------------


 28. Whenever a state is the Home State, it nearly always can be said that


 it has sufficient Significant Contacts to qualify for jurisdiction as well.








 29.  Kumar v Superior Court (1982) 32 Cal.3d 689, 696 [186 Cal.Rptr.772,


 776]








 30.  Kumar v Superior Court (1982) 32 Cal.3d 689, 699 [186 Cal.Rptr.772,


 778]
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          Because of the decision in Thompson v Thompson (1988) 484 U.S. 174


          [108 S.Ct. 513, 98 L.Ed. 512], the federal courts are not


          permitted to act in those cases where two states have enacted


          decrees that conflict under the PKPA.  The United States Supreme


          Court, in upholding the decision of the 9th Circuit Court of


          appeal made the following comment:





                 We note, as a preliminary response, that ultimate review


                 remains available in this Court for truly intractable


                 jurisdictional deadlocks. In addition, the unspoken


                 presumption in petitioner's argument is that the States


                 are either unable or unwilling to enforce the provisions of


                 the Act. This is a presumption we are not prepared, and


                 more importantly, Congress was not prepared, to indulge.


                 State courts faithfully administer the Full Faith and


                 Credit Clause every day; now that Congress has extended


                 full faith and credit requirements to child custody orders,


                 we can think of no reason why the court's administration of


                 federal law in custody disputes will be any less vigilant.


                 Should state courts prove as obstinate as petitioner


                 predicts, Congress may choose to revisit the issue.





          The United States Supreme Court, however, did hold with the basic


          theme of this article:  Once a custody determination has been made


          consistently with the PKPA, all other states must enforce that


          decree and no other state may modify the decree except as stated


          herein:





                 The Parental Kidnaping Prevention Act (PKPA or Act) imposes


                 a duty on the States to enforce a child custody


                 determination entered by a court of a sister State if the


                 determination is consistent with the provisions of the Act.


                 In order for a state court's custody decree to be


                 consistent with the provisions of the Act, the State must


                 have jurisdiction under its own local law and one of five


                 conditions set out in Sec. 1738A(c)(2) must be met. Briefly


                 put, these conditions authorize the state court to enter a


                 custody decree if the child's home is or recently has been


                 in the State, if the child has no home State and it would


                 be in the child's best interest for the State to assume


                 jurisdiction, or if the child is present in the State and


                 has been abandoned or abused. Once a State exercises


                 jurisdiction consistently with the provisions of the Act,


                 no other State may exercise concurrent jurisdiction over


                 the custody dispute, Sec. 1738A(g), even  if it would have


                 been empowered to take jurisdiction in the first instance,


                 31and all States must accord full faith and credit to the


                 first State's ensuing custody decree.


                 Thompson v Thompson (1988) 484 U.S. 174


                 [108 S.Ct. 513, 98 L.Ed. 512]








 --------------------


 31. The sole exception to this constraint occurs where the first State


 either has lost jurisdiction or has declined to exercise continuing


 jurisdiction. See Sec. 1738A(f).
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          CONCLUSIONS





          Once a state has made a custody determination that is consistent


          with the terms of the PKPA, that determination must be given full


          faith and credit in all other states and no other state may modify


          that decree so long as the decree state, under its internal law,


          has jurisdiction and one of the parties remains in the decree


          state.





          The effect of this is to invest the decree state with the sole


          power of modification of its decrees.  Such power provides a part


          of the stability that is sought in custody determinations, often


          spoken of but seldom followed in the various courts across the


          United States.





          The Federal Act, with its narrower provisions and strict adherence


          to those provisions has, to a large extent, eliminated the drift


          in the UCCJA caused by state courts that would interpret the UCCJA


          so as to defeat one of its principal goals:  To avoid


          re-litigation of custody decisions of other states in this state


          insofar as feasible32 .  The PKPA has provided much needed


          certainty to issues of jurisdiction in child custody.































































































 --------------------


 32. 9 Uniform Laws Annotated 1(a)(6)
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