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          INTRODUCTION





          Under Art. 1(a) of The Convention on the Civil Aspects of


          International Child Abduction, done at the Hague on 25 Oct 1980


          [The Convention] a principal objective is to  ". . . secure the


          prompt return of children wrongfully removed to or retained in


          any contracting State . . ."





          While this laudable goal generally appears to be met, there are


          occasions when a child is not returned for a considerable period


          of time after the commencement of a judicial proceeding in a


          requested state.





          The purpose of this article is to discuss whether or not this


          judicial delay in the requested state should negatively effect


          the return of the child to his or her "Habitual Residence"





          DISCUSSION





          A typical time line under The Convention would start with the act


          of a  "Wrongful Removal" or a "Wrongful Retention" as "Time


          Zero".  The next event would typically be a filing of a "Request


          for Return" with the Central Authority of the Requesting State,


          followed by the transmittal of the Request for Return to the


          Requested State.





          The Requested State will usually firstly take the necessary steps


          to locate the child and then follow with the commencement of the


          proceedings for return of the child in its judicial or


          administrative authorities.





          In two recent typical cases in the Los Angeles Superior Court,


          California, the periods of time between the wrongful act and the


          return of the child were as little as 40 days and as long as 468


          days.





          In some cases delay is unavoidable, as for example in the time


          taken to locate a child and therefore to determine just which


          court has the authority to hear the Request for Return.
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          In other cases the delay appears to be what is best described as


          "Judicial Delay", that is, delay that is imposed upon the


          judicial system by its own Rules of Civil Procedure, e.g.,


          reasonable notice to the abducting parent of a hearing date,


          calendaring a Request for Return, adjournments during the


          process, time to obtain social service reports under Art. 13,


          time required for the actual hearing of the matter, time taken by


          the hearing officer to render a decision, time taken to enforce


          the decision of the tribunal, time in the appellate system of the


          Requested State, etc.





          A classic example of all of these delays can be seen in the case


          of Barlow v Barlow  (Switzerland 1993) where the Request for


          Return was filed with the United States Department of State on 03


          Jun 1991 and where the child was returned to the United States


          from Switzerland on 25 Jan 1993. In Barlow every possible


          Judicial Delay was used by the abducting parent: Appeals, stay


          orders, etc., but finally, after more than two years of


          litigation the child was returned to North Carolina.





          Should the abductor be permitted to take advantage of this delay


          by claiming, as often is the case, that since the child has now


          been with the abducting parent for such a substantial period of


          time, that the child's return to his or her habitual residence


          would cause the grave risk contemplated in Art. 13(b)?





          Intuitively one would say no . . . no judicial system permits the


          wrong doer to take advantage of their own wrong.  But, replies


          the abductor, here we have a child, an innocent child, who will


          suffer greatly if he or she is torn from the arms of the abductor


          and all that he or she now knows so well because of the action of


          the abductor.





          To answer that one must turn to the public policy behind The


          Convention.  The Convention itself states that the following in


          its preamble:





          "The States signatory to the present Convention,





          Firmly convinced that the interests of children are of paramount


          importance in matters relating to their custody,





          Desiring to protect children internationally from the harmful


          effects of their wrongful removal or retention and to establish


          procedures to ensure their prompt return to the State of their


          habitual residence, as well as to secure protection for rights of


          access,





          Have resolved to conclude a Convention to this effect . . ."
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          Another view of this public policy can be seen from the text of


          42 United States Code (USC) 11401 et seq., the implementing


          legislation in the United States, more particularly 42 USC


          11601(a):





          "Findings.--The Congress makes the following findings:





          (1) The international abduction or wrongful retention of children


          is harmful to their well-being.





          (2) Persons should not be permitted to obtain custody of children


          by virtue of their wrongful removal or retention.





          (3) International abductions and retentions of children are


          increasing, and only concerted cooperation pursuant to an


          international agreement can effectively combat this problem.





          (4) The Convention on the Civil Aspects of International Child


          Abduction, done at The Hague on October 25, 1980, establishes


          legal rights and procedures for the prompt return of children who


          have been wrongfully removed or retained, as well as for securing


          the exercise of visitation rights. Children who are wrongfully


          removed or retained within the meaning of the Convention are to


          be promptly returned unless one of the narrow exceptions set


          forth in the Convention applies. The Convention provides a sound


          treaty framework to help resolve the problem of international


          abduction and retention of children and will deter such wrongful


          removals and retentions."





          We note that the word "children" is used rather than the word


          "child" and for good reason:  The principal purpose of The


          Convention is to protect all children from the evils of


          kidnapping and to permit a kidnapper to find an exception to this


          return by invoking Art. 13(b) type excuses (I do not say defenses


          here) would frustrate the very purpose of The Convention.  This


          was most clearly seen by E. Perez-Vera in her Explanatory Report,


          No. 34:





          "To conclude our consideration of the problems with which this


          paragraph deals, it would seem necessary to underline the fact


          that the three types of exception to the rule concerning the


          return of the child must be applied only so far as they go and no


          further. This implies above all that they are to be interpreted


          in a restrictive fashion if the Convention is not to become a


          dead letter. In fact, the Convention as a whole rests upon the


          unanimous rejection of this phenomenon of illegal child removals


          and upon the conviction that the best way to combat them at an


          international level is to refuse to grant them legal recognition.


          The practical application of this principle requires that the


          signatory States be convinced that they belong, despite their


          differences, to the same legal community within which the


          authorities of each State acknowledge that the authorities of one


          of them - those of the child's habitual residence - are in
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          principle best placed to decide upon questions of custody and


          access. As a result, a systematic invocation of the said


          exceptions, substituting the forum chosen by the abductor for


          that of the child's residence, would lead to the collapse of the


          whole structure of the Convention by depriving it of the spirit


          of mutual confidence which is its inspiration."





          A review of the literature and case law under The Convention does


          not show any specific rulings on this issue of judicial delay.





          There is, however, a body of law built up around the Uniform


          Child Custody Jurisdiction Act (UCCJA), a uniform law that was


          drafted by the National Conference of Commissioners and Uniform


          State Laws of the American Bar Association in 1968, has been


          adopted in all of the States of the United States.





          As seen by the Prefatory remarks of the UCCJA, the goals of the


          UCCJA and The Convention are parallel:





          "There is growing public concern over the fact that thousands of


          children are shifted from state to state and from one family to


          another every year while their parents or other persons battle


          over their custody in the courts of several states. Children of


          separated parents may live with their mother, for example, but


          one day the father snatches them and brings them to another state


          where he petitions a court to award him custody while the mother


          starts custody proceedings in her state; or in the case of


          illness of the mother the children may be cared for by


          grandparents in a third state, and all three parties may fight


          over the right to keep the children in several states. These and


          many similar situations constantly arise in our mobile society


          where family members often are scattered all over the United


          States and at times over other countries. A young child may have


          been moved to another state repeatedly before the case goes to


          court. When a decree has been rendered awarding custody to one of


          the parties, this is by no means the end of the child's


          migration. It is well known that those who lose a court battle


          over custody are often unwilling to accept the judgment of the


          court. They will remove the child in an unguarded moment or fail


          to return him after a visit and will seek their luck in the court


          of a distant state where they hope to find--and often do find--a


          more sympathetic ear for their pleas for custody. The party


          deprived of the child may then resort to similar tactics to


          recover the child and this "game" may continue for years, with


          the child thrown back and forth from state to state, never coming


          to rest in one single home and in one community.





          The harm done to children by these experiences can hardly be


          overestimated. It does not require an expert in the behavioral


          sciences to know that a child, especially during his early years


          and the years of growth, needs security and stability of


          environment and a continuity of affection. A child who has never


          been given the chance to develop sense of belonging and whose
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          personal attachments when beginning to form are cruelly


          disrupted, may well be crippled for life, to his own lasting


          detriment and the detriment of society."





          Other similarities include the UCCJA concept of "Home State",


          which is defined as the state in which the child immediately


          preceding the time involved lived with his parents, a parent, or


          a person acting as parent, for at least 6 consecutive months.  As


          explained by Ratner, Child Custody in a Federal System, 62


          Mich.L.Rev. 795, 818 (1964), most American children are


          integrated into an American community after living there six


          months; consequently this period of residence would seem to


          provide a reasonable criterion for identifying the established


          home.  As can be seen, the UCCJA's "Home State" is similar in


          nature to The Convention's "Habitual Residence".





          The UCCJA also speaks of "Significant Contacts" with the forum


          state at 9 ULA 3(a)(2):





          "It is in the best interest of the child that a court of this


          State assume jurisdiction because (i) the child and his parents,


          or the child and at least one contestant, have a significant


          connection with this State, and (ii) there is available in this


          State substantial evidence concerning the child's present or


          future care, protection, training, and personal relationships."





          Taken together, it is seen that the UCCJA and The Convention base


          their ability to make a determination on the "ordinary residence"


          of the child ("Home State", "Significant Connections" under the


          UCCJA and "Habitual Residence" under The Convention).





          As has happened under The Convention, there have been cases under


          the UCCJA (and for the same reasons given under The Convention)


          where there has been substantial judicial delay.  In these cases


          there has been unanimous agreement that such judicial delays


          cannot be considered and that the case must be dealt with as to


          the status quo at the time of the commencement of the instant


          proceeding, usually the date of filing the action in a court.





          Perhaps the most succinct discussion of this point was made by


          the Supreme Court of Mississippi in Curtis v Curtis (Miss. 1990)


          574 So.2d 24 where the court held:





          "Notwithstanding the foregoing, Gregory strenuously argues that,


          because the children have lived in Mississippi for an excess of


          six consecutive months, Mississippi has become their "home


          state." Miss. Code Ann. Sec. 93-23-3(f) (Supp. 1990) [9 ULA


          2(5)].   Six months residence is normally sufficient to confer


          jurisdiction upon the courts of this state to make initial or


          modification custody decrees. Miss. Code Ann. Sec. 93-23-5(1)(a)


          (Supp. 1990) [9 ULA 3(a)(1)]. The argument overlooks the reason


          why the children were in Mississippi in the first place. They


          were here because Gregory brought them here in rather clear
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          contravention of the perfectly valid Utah custody decree, and


          they remained here by virtue of the Chancery Court's custody and


          protective order. Without hesitation we hold that such court


          ordered involuntary residence does not generate so much as a


          single tick of the UCCJA's six consecutive months clock."





          Decisions from other courts in the United States have similarly


          ruled that events that have occurred after the commencement of


          the case cannot be considered by the court since to do so would


          frustrate the purpose of the UCCJA.  A sampling of the findings


          of these courts is of interest:





          "Subject matter jurisdiction either exists or does not exist at


          the time  when the petition is filed with the court. * * * Facts


          developing after that, such as the length of time the children


          have now been in California, cannot be considered when


          determining whether the court initially had jurisdiction to hear


          the action.  Rexford v Rexford (Alaska 1980) 631 P.2d 475, 478."





          "In our view, the better rule is that subject matter jurisdiction


          either exists or does not exist at the time the action is


          commenced. (cites)  Otherwise the absconding parent is encouraged


          purposely to delay a pending custody proceeding in order to gain


          time to establish significant contact with the state.]  Plas v


          Superior Court (1984).  155 Cal.App.3d 1008, 1015 [202


          Cal.Rptr.490, 494]."





          "The fact that the children have been in Florida since 1978 and


          that Florida may now have become their 'home state' pending the


          lengthy resolution of this appeal shall not be considered by the


          trial court in determining jurisdiction.  Hegler v Hegler


          (Fla.App.1981) 383 So.2d 1134, 1137."





          "It is submitted that the period on which the court must focus to


          determine jurisdiction under UCCJA would still remain the date on


          which defendant filed her original counter-complaint....There is


          nothing in the act which would indicate that jurisdictional


          requirements may be established during the pendency, as opposed


          to the commencement, of the proceedings.  Therefore, the lower


          court erred in allowing defendant to submit an amended


          counter-complaint alleging jurisdictional facts which had


          developed during the pendency of the proceedings.  Bull v Bull


          (Mich.App.1981) 311 N.W.2d 768, 774."





          "The only evidence available in New York was that which became


          available after appellee removed the child to that state


          following the commencement of custody proceedings in


          Pennsylvania.  This is an inadequate basis on which to hold that


          a court in Pennsylvania is an inconvenient forum.  For this court


          to hold otherwise would allow parties to custody proceedings to


          defeat jurisdiction by the simple expedient of removing the said
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          child to another state.  The prevention of such a result was one


          of the principal purposes of the act.  Com. ex rel. Octaviano v


          Dombrowski (Pa.Super. 1981) 434 A.2d 774, 777"





          "It is clear that the period during which a child has resided in


          this state pending resolution of a custody dispute may not be


          considered in reckoning the time necessary to establish "home


          state" jurisdiction.  Boyd v Boyd (Tenn.App. 1983)


          653 S.W.2d 732, 738."





          "During the three-year duration of this legal battle, the


          children have undoubtedly developed roots in Texas.  However, we


          cannot allow the appellee to bootstrap his way into a Texas court


          based on relationships developed after suit was commenced.]


          Irving v Irving (Tex.App.1985) 682 S.W.2d 718, 721"





          CONCLUSIONS





          A principle purpose of The Convention is to secure the prompt


          return of the children to their "Habitual Residence" and the


          status quo that existed at the time of the "Wrongful Removal" or


          "Wrongful Retention".   The court is only permitted to examine


          the facts that existed at the time the "Wrongful


          Removal/Retention" took place as to do otherwise would defeat the


          purpose of The Convention and, in the words of E. Perez-Vera, a "


          . . . systematic invocation of the exceptions, substituting the


          forum chosen by the abductor for that of the child's residence,


          would lead to the collapse of the whole structure of the


          Convention by depriving it of the spirit of mutual confidence


          which is its inspiration."





          Accordingly a court may only consider the facts of the case as


          existed at the time the action was commenced in the requested


          forum and cannot base its decision on facts or events that have


          occurred after that date.
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