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Article 174 Treaty on European Union:

‘Community policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the Community. It shall be based on the precautionary principle and on the principle that preventive action should be taken, that environmental damage should as a priority be rectified at source and that the polluter should pay.’

What does the article mean by the polluter pays principle?

 November 2001-January 2002

‘If anyone intentionally spoils the water of another…let him not only pay the damages but purify the stream or cistern which contains the water’

Plato
 


The Polluter Pays Principle is basically the idea that the cost for the environments’ pollution should be paid by those causing it. However there is also the point, as the quote above hints, that the polluter should also pay the external problems caused by the pollution. Yet it is very difficult to calculate such externalities. Thus so far the EU has considered the first part of the principle – the polluter pays only the costs for the pollution caused. The reason for this principle is to prevent pollution and at the same time giving the businessmen the stimulus to invest into more environmentally friendly technologies. Also, if one looks at the EU’s financial assistance it is evident that it helps those who have to devote higher financial resources for environmental measures. This is most clear in the southern states where their environmental policy was quite backwards compared to the remaining states. Even the candidate countries are recipients of EU financial help so that they can tackle environmental problems and meet the Union’s standards.
 

Therefore the polluter pays principle links two crucial aspects: the legal enforceability of a penalty and the economic imperative of efficiency: everything has a value. Therefore it is not surprising that this principle has a very old legal background. In that quote Plato is considering the fact that water can be both privately and commonly owned. Thus he argues that a compensation should be paid by the water polluter and also he should be required to rectify the damage done. Thus basically the principle today is an idea that has been around for quite some time and adapted for the needs of today.
 

Before continuing to look at what this principle means in an EU ambit I will look at the international development of this principle to make it easier understand the context in which it applies.

The first major agreement regarding an application of this principle at an international level came in 1972 when the OECD Member countries agreed that subsidies should not be provided to cover pollution-control costs: these costs instead should be borne by polluters who could generally pass them on to consumers. In other words the cost of pollution-control measures imposed by public authorities should be reflected in the cost of goods and services that cause pollution in production and consumption. Both economics and the environment were taken into account when this agreement was reached. The aim of the agreement was

i. to require that the generators of pollution bear the costs of measures taken to ensure that the environment is in an acceptable state.

ii. To avoid distortion of international trade or unfair competitive advantage for the industry of one country over that of another.

Thus the agreement takes care to balance environmental and free-trade economic liberal ideas.

Two years later (1974) the OECD presented a Recommendation on the Implementation of the Polluter Pays Principle and reaffirmed that the principle constitutes a ‘fundamental principle’ for member countries and that member countries should strive for uniform observance of the principle. The definition given in this case was that the Polluter should bear the expenses of carrying out the measures, to ensure that the environment is in an acceptable state. In other words, the cost of these measures should be reflected in the cost of goods and services that cause pollution in production and/or consumption. This introduces the argument that it is not only the ‘causer’ as the treaty seems to define as the polluter but even those who make use of the causer’s products, i.e. all of us.

An important concept recommended by the OECD but which the EU later seriously considered was that as a general rule states  should not assist the polluters in bearing the costs of pollution control whether by means of subsidies, tax advantages or other measures.

The principle in the EU 

The polluter pays principle is given legal basis within the Community structure by the Treaty. However the meaning is not defined. Being a principle it is not exactly an enforceable standard – it would have been more enforceable had it said ‘polluters must pay’. Yet it does make a commitment to make polluters pay more than they used to do. Therefore such a principle, even without enforceability, plays a role in the legal order, precisely in the formulation of environmental policy. To find a precise definition of the principle one has to look at policy statements and secondary legislation where there is a specific reference to polluters and pollution. For example in the Fourth Community Action Programme on the Environment the principle was explained as being ‘the cost of preventing and eliminating nuisances must be borne by the polluter’.
 There are no details however regarding the exact cost to be borne by the polluter and indeed not even an explanation of who is meant by polluter. By looking at the German version of the treaty an idea is given of what a polluter is. It refers to this principle as the ‘causation principle’.
 Therefore only the ‘causer’ seems to be the polluter according to the primary legal basis (the treaty). Yet when one looks at secondary legislation this seems to change. In the Directive on Integrated Pollution Prevention and Control, pollution is defined as : ‘the direct or indirect introduction as a result of human activity of substances, vibrations,  heat or noise into the air, water or land which maybe harmful to human health or to the quality of the environment”. This defines pollution not polluter but it clearly implies that a polluter is someone who damages the environment or creates conditions for such damage. Basically, putting it simply we are all polluters. Matthew Humphreys argues that when one looks at today’s application of the principle it makes sense to the user pays principle.

To give an example of how the Polluter Pays Principle is implemented in the Union’s legislation I will look at the transport policy. The benefits of the transport economy are, at first sight, pretty obvious. The transport industry occupies an important position in the Community
: it accounts for 7 percent of average GNP, 7 percent of total employment, 40 percent of Member States' investment and 30 percent of Community energy consumption. Demand, particularly in intra-Community traffic, has grown more or less constantly for the last 20 years, by 2.3 percent a year for goods and 3.1 percent for passengers. The European Economic Community has specified the Common Transport Policy as one of only four common policies
. A typical example is the agreement reached by the Transport Ministers in Helsinki in 1997 aimed to organize a set of principles to ensure sustainable transport. A key development was the primacy given that the external cost of transport be internalized in its prices. The Commission set up a group specifically to ensure the application of the principle in transport This issue was tackled further by the EU by the 1998 White Paper on Infrastructure Use and finally the new transport strategy, with the principle as a major pillar of it, was launched by the Council in October 1999 and welcomed by the Heads of Stated during the following Helsinki summit.
 The polluter pays principle has had some success in the context of the Common Transport Policy. Drivers are gradually being forced to pay more for vehicle use in the form of charges and because of various restrictions. Legislation is being based upon clear policy statements that define and express the principle.

Another push came by the Rio Declaration on Environment and Development of 1992. Principle 16 of this Declaration states that National authorities should endeavour to promote the internalization of environmental costs and the use of economic instruments, taking into account the approach that the polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without distorting international trade and investment. 

In 1993 the European Commission issued a Green Paper on Remedying Environmental Damage, for consultation. This proposed a uniform Community-wide system of civil liability as part of the implementation of the Single European Market. A key proposal was for an integrated liability scheme; combining strict liability with a joint compensation scheme, by which environmental damage can be both deterred and remedied.

The aims of the integrated liability scheme were to ensure that:

- liability for damage, being strict, would provide a powerful incentive for potential polluters to adopt preventative measures and improve risk management;

- the polluter would, where identifiable, be responsible for the restoration of environmental damage; and

- where the polluter could not pay or could not be identified, clean-up operations and compensation would be funded from compulsory levies on the relevant industry sector as a whole. 

In the year 2000 the European Commission adopted a White Paper on Environmental liability. Finally the polluter pays principle will move from the status of principle, therefore simply a reference to a directive. Through this the Union has laid foundations for an environmental liability regime for Europe. Legislation in this field will provide common rules to ensure that polluters will effectively be held responsible for environmental damage they cause. Interesting is the reference regarding the polluter pays principle : ‘the polluter must pay for damage reparation. However the White Paper explains that ‘repair’ entails two different things, since it means taking on the costs of: ‘restoration’ or ‘compensation of damage’.

The white paper sets out the structure for a future EU environmental liability regime by providing a framework as to who should be responsible for remedying environmental damage or harm. 

EU Member States had already a variety of domestic law regimes in place regarding this field. For example in England and Wales, the Environmental Protection Act 1990 covers damage arising from breaches of integrated pollution control and waste management controls as well as liability for contaminated land. If the White Paper develops into an EU directive as it is proposed, then member states will have to amend land probably extend their current environmental liability regimes.

Apart from national legislation there are already many EU directives that protect the environment (eg. Habitats Directive, Waste Framework Directive). Many environmental directives require member states to adopt this principle in their home legislation in the sectoral areas of the environment chapter and member states can also be taken to the European Court of Justice and fined as we have seen in the Kouroupoutos landfill case.

In the White Paper the Commission argues that by making the person who causes the pollution responsible for the costs of remedying the damage, operators will be encouraged to act in a more responsible way.

One of the obvious problems of the polluter pays principle is that not all forms of environmental damage can be remedied through liability. For the latter to be possible:

· there needs to be one or more identifiable polluters

· the damage needs to be concrete and quantifiable

a causal link must be established between the damage and the identified polluter/s

Therefore this White paper is only intended to cover certain types of damage that caused by identified persons. It does not deal with ‘diffuse pollution’ where the pollution arises from a number of different sources that cannot be identified (eg. the many forms of atmospheric pollution). This definition has already brought forward the critiscm of some analyst who argued that this distinction is very unclear. In a particular report, it is asked: would a case like Chernobyl be considered as diffuse or non-diffuse pollution?

The white paper indicates three areas where the polluter pays principle will be applied. 

a) Damage to property and personal injuries.

b) Contaminated land

c) Damage to biodiversity or natural resources

One must also bear in mind that this White Paper was drawn up in the context of the aftermath of the Erika crisis, where environmental liability was in fact very hard to assert:

"The proposed regime should not only cover damage to persons and goods and contamination of sites, but also damage to nature, especially to those natural resources that are important from a point of view of the conservation of biological diversity in the Community ( namely the areas and species protected under the Natura 2000 network).

Not all activities that results in damage will invoke the polluter pays principle. Indeed only damage resulting from ‘dangerous activities’ will lead to liability for property damage, personal injury or contaminated land. It is evident that the white paper defines the principle as applying to those activities that are already regulated by EU legislation, such as the Integrated Pollution Prevention Control regime. If damage, therefore, results from an unregulated activity, liability would not arise.

The White Paper makes it clear that liability will not be retroactive and will not apply to any damage carried out before the legislation is adopted. This at first seems ‘obvious’ but then it is not really simple: another review of the paper argues that it will be very difficult to differentiate between ‘new’ pollution and that which occurred before the regime came into force but does not manifest itself until some years later. Problems about this are predicted by this report.

The European Commission hoped to publish a draft directive in 2001 but as yet no directive or proposal exists. The European Parliament has not adopted an official position on the White Paper, but its Environment Committee adopted an opinion on the subject .The Environment Council also debated the issue of environmental liability in April and December 2000. On the basis of the comments available and the material so assembled, Environment Directorate-General has prepared a working document that was submitted to public consultation. Further to this consultation and the conclusion of the ongoing studies, a legislative proposal should be finalized and submitted to the Commission for adoption.


Europe, at the beginning of the 21st century is becoming much more environmentally conscious. These measures aim at securing a cleaner world for the future generations. The European Union’s rule is to try and strike a balance between the economic and the environmental fields. This task is already very hard but this difficulty will increase when enlargement takes place. Thus this will be one of the most important debates that will characterize the European arena in the coming years.

Keith Zahra
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