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“Since 1993, when the Treaty of Maastricht came into force, the European Community has been but one of the three ‘pillars’ which form the EU. However it is the law of the supranational European Community pillar, with its distinctive characteristics and features, which dominates in the overall development of the Union.” 

Discuss this statement, illustrating your arguments by references to the Treaties.


Before the Second World War, several European thinkers explained that a European federation would be the solution to the conflicts which costed so many lives in this continent. However they believed, that a Constitution was to be written, and immediately applied to all states in this federation. I doubt which state would have accepted such a Constitution outright. During and after the war, this attitude changed, and thinkers like Jean Monnet explained that this federal unification should take place with installments: step by step.

The creation, widening and deepening of the European Union are many times metaphorically explained as the construction of an edifice. Europe is being constructed brick by brick and storey by storey. These storeys are the different stages of integration. Once completed, they are clearly distinguishable, but it is possible that, in the course of the building, part of the higher storey may be under construction while the lower storey is not yet finished. This is done because certain objectives of the previous stage can be attained only if the objectives of a more advanced integration stage are pursued at the same time. This sometimes gives a degree of imbalance to the Community edifice, but induces the protagonists to accelerate the speed of construction in order to finish those parts of the building that they had initially left incomplete owing to difficulties encountered or in view of other priorities. This imbalance in storey building can be understood when one just takes a look at the three pillars of the European Union. Definitely the construction of these is not at the same level!   

 The first pillar is already at a very advanced level of construction, while only the foundations have been led in the case of the other two. When the Treaty on European Union (Maastricht) came into force, on the 1st November 1993, the European Union was sectioned in three areas of co-operation among the Member States involved. The main pillar, that is the first one, includes the European Community, the ECSC and Euratom. The EC is the continuation of the EEC and therefore consists of an advanced stage of economic co-operation which led to the single market and the gradual setting up of the EMU.

The second and third pillars refer to political areas of co-operation in the fields of foreign affairs and security (CFSP); justice and home affairs (JHA). In the second and third pillar the Council, and sometimes Member States, are the only initiators of legislation. All decisions are taken at inter-governmental level, many times unanimously. This means that governments have chosen to retain these highly sensitive areas strictly within their reach and not give up any of their sovereignty. The delicate issues in the second and third pillars were already supposed to be tackled in the Intergovernmental Conference of 1996, preceding the Treaty of Amsterdam. However the only significant change regarding these two pillars was the moving of the civil matter section from the JHA to the first pillar, therefore under the EC treaty. Although it is easier said than done, the next IGC should tackle further the deepening of these areas. In the Helsinki Council, the European Council underlined its determination to develop an autonomous capacity to take security and defence policies, and, where NATO as a whole is not engaged, to launch and conduct EU-led military operations. EU member states still rely mainly on NATO, which is practically dominated by the United States, making European states just subsidiaries of the US.


However, maters dealt within the framework of the intergovernmental pillars are too closely connected to Community matters for a rigid seperation to be maintained. In the past, it had already emerged that making a complete distiction between international economic policy, which falls in the first pillar, and foreign policy matters was not always possible. Clearly the drafters of the Treaty on European Union were aware of this interdependence and occasionally attempted to regulate the relationship between the two world – the Community one and the intergovernmental one. If we look at Article 228a, dealing with economic sanctions, estabilishes a two-step procedure: the resort of sanctions must be decided upon by common position or joint action – which, according to the provisions on the CFSP, require a unanimous decision of the Council. On the other hand, the actual sanctions must be adopted according to standard Community procedures for commercial policy matters (i.e. Council acting by qualified majority on a proposal from the Commission). This suggests that from a legal point of view, a clear-cut separation between matters dealt with within different pillars is not always possible. Some writers, like Renaud Dehousse suggest that functional needs could eventually lead to the gradual taking over of an increasing number of tasks at Community level. However for this to happen, Member states would have to accept the prospect of further handing over of sovereignty, whereas recent discussions have proven that several states are unwilling to do this.

Therefore from the Treaty of Maastricht till now, the attention of the European Union has focused on the first pillar. The European Community has increased its competence in each Treaty. These areas of competence include the internal market, agriculture, fisheries, environment, transport, research and technology, citizenship and immigration policy to name a few. The initiator of legislation in the first pillar is the Commission, a supra-national institution. Thus in the areas mentioned above the Member States have lost practically all their sovereignty. The Commission’s job is to ensure the Union’s goal of an even closer union of its members. One of the principal tasks is to secure the free movement of goods, services, capital and persons throughout the Union’s territory. The Commissioners swear an oath of independence distancing themselves from partisan influence of any source. It proposes legislation on the basis of what it considers best for the Union and its citizens rather than on behalf of sectoral interest or individual countries. The widening of Community competences has been supplemented by institutional changes which have contributed to a loosening of the Member States’ grip over the Community decision-making process. The Treaty of Amsterdam has streamlined the qualified majority rule and co-decision procedure (Council and Parliament) making sure that new objectives maybe achieved even though not all the states may be totally in favour. The Treaty of Amsterdam attempted to make the first pillar more flexible with the concept of general flexibility, adding on the idea of variable geometry introduced with Maastricht. Thus we see Britain staying out of the EMU, and Ireland, Denmark and again Britain obtaining opt-outs regarding the Schengen agreements on free movements. However flexibility is not allowed in areas of exclusive EC competence; it must not affect Community policies and must not distort conditions of competition. These stringent limits make the concept of flexibility a theoretical concept rather than practical.

It is now accepted that once the Community has legislated in a particular field, that field, (unless successfully challenged in the Court of Justice) is considered to be the exclusive competence of the Union. Secondly it is now accepted that Community law is always supreme over national law. This rule, which is not found in any of the Treaties but has been proclaimed with great emphasis by the Court. This eases the development of Community competence.

The strength of the first pillar can be seen by a series of open-ended powers which are making the power of the pillar unlimited. Article 100 EC empowers the Council to issue directives for the approximation of laws as directly affect the establishment or functioning of the common market. Directives have been issued under this power to unify the laws of Member states on a wide variety of subjects.

Article 235 {308} EC is even more open-ended, stating clearly that if action by the Community should prove necessary to attain one of the objectives of the Community and the treaty has not provided for the necessary powers, the Council can take appropriate measures. It is important however that such objective must be within the framework of the common market. This principle is close with that of the implied powers. The wide formulation concept implies that the existence of an objective or function implies the existence of any power reasonably necessary to attain it. An example occurred in the case Germany v. Commission (1987). Article 118 {137} provided that the Commission shall have the task of promoting close co-operation between Member States in the social field, particularly in matters relating to…”. This provision gave the Commission a task, not a legislative power. In 1985, the Commission acting under this article adopted a decision, obliging the Member States to consult her on certain topics in question. This was challenged by the states but it was upheld by the Court. This held that when the treaty gives a task to the Commission it also confers to it “the powers which are indispensable in order to carry out that task”. This makes the power in the first pillar practically unlimited. T.C. Hartley summarizes such decision like this : this judgement is potentially significant, though so far it has not been widely applied”.

Another important case in which the Community took action without having competence in such area was when Greece in 1989, was not allowed to prohibit the broadcasting of television programmes by all undertakings apart from the state television company. Even though the Community had no competence in the field of telecommunication, the Court held, in the case Ellinki Radiophonia Tileorasi v. Dimotiki Etairia Pliroforissis (1991) that this went against one of the policy of  freedom and expression within the Community. 

This case was opportune to introduce the concept of general principles of law, another aspect of European law which make the first pillar dominant in the overall development of the Union. Fundamental rights, like freedom of expression, are being accepted as general principles of law. In the case between the Society for the Protection of Unborn Children (Ireland) and Grogan, the fact that Ireland made abortion illegal in its country was accepted. However the Court stated that, according to the concept of freedom of services, British abortion clinics had all the rights to advertise their services in Ireland. The four basic economic freedoms under the Treaty (goods, persons, services and capital) are now protected not just as written rules within the Treaty system but also as general principles of law.

Thus, as the states starting realizing the fact that the first pillar’s competences are unlimited, the principle of subsidiarity gained ground, and the first reference can be found in the Single European Act. Eventually it was included in the Maastricht treaty, in Article 3b para.2. This principle which Member states emphasize, shows just how eager national governments are to protect their prerogatives against any undesired Community intrusion.  Article 3b appears in the EC Treaty rather than in the common provisions, which suggests that Community competences were the primary target. However whenever the Community is under an obligation to act and the Member States are deprived of the necessary powers, there can be no question of subsidiarity. 

Many times, when one speaks of Union competences, it is the Community pillar that comes to mind. However it seems inevitable that, eventually, progress in the other two pillars will be made. That said, as the position stands in the early months of the year 2000, it is true that till now it is the Community pillar that dominates in the overall development of the Union. When the next IGC ends, things maybe slightly different.
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