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The right to freedom of peaceful assembly has been recognized as a pillar of democratic society and can be exercised by both individuals and corporate bodies. The aim of this paper is to try to understand whether different European states give different interpretations to this right.

This paper is divided in two main parts. I will begin by defining the terms peaceful behaviour as given by the European Court of Human Rights through case law and then proceed to compare how this is applied in the various states.

What is Peaceful Assembly?

Interesting to our discussion is the definition of peaceful behaviour given in the case Plattform Artze fur des Leben v Austria (1988). This concerned a procession and open-air service organised by anti-abortion protestors. In its judgment the ECHR held that a peaceful demonstration may annoy or give offence to persons opposed to the ideas that it is seeking to promote. This is already quite a challengeable statement. We’re speaking of peaceful assembly and then include offending as an acceptable act. The irony of it all is highlighted by another part of this judgment that explained that peaceful assembly excludes any behaviour that has the potential to incite violence or that obstructs the activities of others. Thus a question arises spontaneously: What type of offending can be judged to be ‘not inciting violence’? It is clearly a fine line to tread. 

A year later the Commission tried to water down this paradoxical definition by stating that peaceful assembly does not cover a demonstration where the organizers and participants have violent intentions which result in public order. 

Defining assembly is another difficult task and actually until March 2001 there have been no cases that actually define ‘assembly’. The only conclusion that we can make derives from judgments stating that ‘this is assembly’ and others stating this is not assembly. The Northern Ireland Human Rights Commission defines assembly as organized so as to enable the participation of a number of people for a particular purpose’.
 The three underlined words provide the crucial basis for an assembly to be considered so. 

Having defined peaceful assembly I will proceed to take a look at the restrictions to freedom of assembly. First of all, it’s the requirement to give notice. The Commission on Human Rights has held that an authorization procedure does not encroach upon the right and therefore is perfectly legal.

This varies in different states. In Northern Ireland notice has to be given fourteen days before while in Finland it’s just six hours before.

The Convention lists four reasons that can lead to restriction of this freedom: national security, disorder and crime, health and morals and the rights of others. However when looking at the wording used by the Court in its judgments it seems to try to achieve a principle of proportionality. It is argued that the authorities have to give proper consideration to the different rights and interests involved and that the measures the authorities adopt should be reasonably proportional in relation to those rights and interests and the risks involved.

To take a clear, simple example I will look at the Rai, Allmond and Negotiate Now case (1995). Here the British Department of National Heritage had refused to grant these demonstrators permission to protest in Trafalgar Square. The Court held that while this restriction was an infringement to the group’s rights, it was a proportionate one. The simple reason was that Trafalgar Square is a high profile location and several other venues where available in central London. 

Comparison of certain states
Certainly the thought of protests and demonstrations in the Europe point one’s mind to Northern Ireland. It is impossible to speak about freedom of assembly in Europe and then not refer to Northern Ireland. However it is not an appropriate case study for this paper’s scope. This is because Northern Ireland is the only major democratic European region where the division between two people divides practically the entire region. In simpler terms, looking at states like France or Germany – an extreme right wing demonstration may find opposition from left-wing entities. In these states the major demonstrations are organized by groups against the state (e.g. 1st May). In Northern Ireland the conflict is of a ‘civil war’ nature.

In this discussion I will look at how restrictions are manifested in some European countries as well as consider the police attitude during these demonstrations.

N.Ireland

The independent Northern Ireland Parades Commission regularly bans the Protestant Orange Order from marching Sunday through Catholic neighborhoods. This has several times led to anti-Catholic mobs rioting in the streets, burned cars and clashes with police and soldiers. A typical focal point of such tensions is the Drumcree church. This is an area where Protestant supporters regularly try to demonstrate but are not allowed into the area by the police. One of the main methods used by the police to disperse the crowds (who, to be fair with the police, throw stones and petrol bombs at them) is the use of plastic bullets. Several Human Rights associations are insisting with the British Government for the abolition of the use of plastic bullets.

The question to ask is whether the Northern Irish police is right to refuse assemblies in certain Catholic zones. One would argue that the right of freedom of assembly is being encroached upon. Yet as previous European Court rulings have showed this is not illegal. In fact for the Court, a history of disorder connected with a particular parade or location is considered as sufficient ground to ban a demonstration. Taking two cases, the ARM Chappell v UK of 1987 and Pendragon v UK, 1988, it was argued that there had been serious disorder at Stonehenge in previous years. Thus with this consideration in mind, it was argued that neither the absolute ban in the first case, nor the four day ban around Stonehenge in the second, were disproportionate. The question of banning demonstrations from particular areas is a matter of intensive debate. Another typical example where this was applied was a few months ago during the G8 Summit held in Genoa. Here the Italian authorities closed the historic centre of the city where the meetings were to the demonstrators. Did this mean that the protestors could not make their voice heard to the leaders? Or was it protecting the fundamental right of security to the people taking part in the summit? Personally I believe that IF the protests were pacific and peaceful than the Italian Government would not have encroached upon their rights. Yet when one looks at the violence perpetrated in such demonstrations, the act of closing certain areas of the city is to be considered perfectly lawful. I will tackle these anti-globalistation demonstrations later on in this paper.

Since the title of this paper asked to analyse how the various states tackle demonstrations and what level of violence is tolerated I planned to simply divide the paper in an analysis of the different states and then formulate a conclusion at the end. However this proved to be difficult for the simple reason that when discussing, for example, the banning of demonstrations from a city, it is impossible not to see direct similarities between the states. What I mean is, that after having read various reports on how freedom of assembly is treated in different states, it seems that no real, particular difference exists between the fully-democratic European states. (Obviously one cannot put states like Turkey or Russia in these states since non-democratic principle still apply). 

Looking at various European states (considering examples from England, France and Italy) and the way they tend to treat demonstrations it seems possible to conclude that the difference lays not in the country but in the type of protest involved.

France

I decided to dedicate a particular section for France since it seems the most ‘harsh’ when acknowledging this right. Frequent is the use of batons and the police have access to tear gas and water cannon to control disorder at demonstrations. Use of rubber bullets was considered at one stage, but rejected because they were believed to be as dangerous as live ammunition when fired at close range. Heavier weapons or military equipment are sometimes used for technical reasons but have not been called on for other purposes since the anti-nuclear protests of the l970s and l980s.

It is clear from statistics that demonstrations by right-wing groups are more likely to be banned by left-wing authorities and vice-versa. This casts some doubt on the frequent ‘public order justification’ given by French authorities.

France is one of the most heavy-handed when it comes to give permission to assemblies. Religion is a crucial point too. Different religious denominations including Scientologists, Christians, Hindus and Moslems, have recently organized demonstrations and attended in their thousands rallies for religious freedom in Paris. However these protests are actually organized by a Church like that of Scientology. A few months ago, as an example, the Paris Prefect, Mr. Philipe Massoni denied permission for the religious freedom march from La Place de la Bastille to la Place de la Republique. The Church of Scientology has denounced his refusal. This refusal was issued only a single day before the event despite the notice had been handed in weeks before. In a statement the Church declared that this was premeditated repression intended to deny French citizens their constitutional rights of freedom of assembly and speech, solely because of their religious affiliation."

The French government is now regarded by international human rights organizations as the most repressive in Western Europe towards religious freedom of assembly. The Council of Europe has informed the French about its discontent regarding this situation.
 

There is another situation that appears to lead to a systematic ban on demonstrations. Even though it is not mentioned in the legislation covering parades, being able to organise a demonstration to criticise the actions of a foreign regime depends entirely on the tacit approval of the government. Freedom of expression and freedom of assembly are readily suppressed when it comes to the visit of foreign dignitaries. It was widely accepted that demonstrating against a foreign president would not be possible on the day of his/her visit. For example, demonstrations criticising the Turkish regime have been systematically banned. The authorities usually blame the potential terrorist connections of Kurdish refugees but others suspect that such restrictions had more to do with the importance of the arms trade than with any threat to public order caused by a group of less than fifty people. As a result groups often organise direct actions and do not give notification of their intentions in order not to face a prohibition. One may justify the authorities attitude for they may perceive, from a national security viewpoint, the right to demonstrate as less important than the demands of foreign relations. 

Foreign visitors do not have a right to demonstrate and their presence in demonstrations is only tolerated. Furthermore, if non-nationals are arrested during an unauthorised demonstration or after the dispersion order has been given, they can be automatically expelled from the country. This has happened on several occasions.

These are two different situations. The first one tackles the right to protest against the actions of foreign countries. I believe that the suppression of them is an encroachment upon the freedom of assembly and expression. However I think it would be acceptable for restrictions to be imposed. This has to depend on the political climate. It definitely makes sense not to allow such activities when the relationship between two states is not at its best. After all the Convention itself allows a restriction if it protects national security.

On the second point of foreigners not being able to protest, I concord perfectly with this provision. Personally, despite believing in the ideas of free movement in a free world, I still consider a person as privileged when being in a foreign country. He is being welcomed there. He cannot expect to protest and undermine that state too, for the simple reason that this person can simply stage such a demonstration back home.

In France once a demonstration has been declared unlawful it can be dispersed by force. The police first asks demonstrators to peacefully disperse and such an order is to be given for three times. If this request is ignored than the police are allowed to actively disperse the demonstrators. However if excessive violence or abuse has been committed during the dispersal of a gathering, police officers may be subjected to an investigation by a magistrate and disciplinary measures.

Reading interesting reports 
 about the situation of freedom of assembly in the various democratic states showed little difference regarding the application of this freedom. Basically they all recognize the right to freedom of assembly but then tend to impose, directly or indirectly a few restrictions, usually targeted towards religious or ethnic minorities.

Turkey

The situation then changes if one were to consider those states where democracy has not completely asserted itself yet like Albania or Turkey. In Turkey, several parties have been outlawed and others are refused permission to organize assemblies. When assemblies take place police repression has been in some cases brutal. These parties either promote an Islamic State, Communism or defend the Kurdish minority. Other parties like the pro-Kurdish People’s Democracy Party (HADEP) also faced intense surveillance and harassment by the security forces. In 1998, several HADEP offices, including its central office in Ankara, were raided, and party administrators and members were detained and tortured.

The anti-globalization assemblies

The argument I am trying to form here is that with the exception of non-democratic states and the singular situation in Northern Ireland the application of freedom of assembly is being streamlined in the majority of European States. This has been also a result of a worrying emerging phenomenon. In the past two years Seattle, Nice, Prague, Davos, Quebec City, Gothenburg, Barcelona, Salzburg and Genoa have had to deal with violent street demonstrations of anarchist, socialist-communist, anti-globalization protesters, who using the Internet, have succeeded in rallying demonstrators from the four corners of the earth to disrupt meetings of the World Bank, the World Trade Organization, the European Union, the International Monetary Fund, G8 and other international institutions.

It is true to say that the majority of these people who demonstrate during such conferences and summits are only interested at making their voice heard without thinking of resorting to violence. Many of them accept the offer of a dialogue with the institutions they are protesting against. Yet, as the Genoa Summit has clearly showed a small minority arrives with a different agenda. Their aim is to smash windows and attack police and they seem to believe that a legitimate form of political expression. I would divide such a group in two sections. The most extreme section believes in violence and simply resorts to that. However some others have understood that violence sells. As for coverage of the meeting itself by the media, a group in suits discussing issues like EU enlargement or the drafting of a new Constitution offers little competition for the violent clashes in the streets. A news service will increase its audiences by showing demonstrators covered in blood, cars and flags burning and scenes of war in well-known cities. Dialogue about the issues might do more to help solve the world’s problems, but throwing a brick at a policeman gets your picture on page one.
 

The police reaction to demonstrations has been growing stronger and better prepared. This does not differ by country. American experts had prepared and trained the Prague police in crowd control. The "balance of power" in Prague was that 8,000 demonstrators faced 14,000 delegates in the IMF and World Bank meeting, and were matched by some 11,000 police (with 5,000 military troops in reserve). 

The police used tear gas, truncheons, water cannons, and other non-lethal means to keep the protestors under control. No one had died in these demonstrations in Prague against globalization but in Prague, some 100 people, 60 of them policemen, were injured in the clashes. Protesters hurled Molotov cocktails and chunks of pavement into the faces of Czech police officers.
  Over 900 demonstrators, among them 330 foreigners, were detained.
 

As a result of the globalization of the protests, the police and immigration authorities are involved in ever-closer transnational cooperation. The Czech border police had names and photos of foreigners who had participated in earlier anti-globalization protests. In all, close to 600 foreigners, many of them Germans, were turned back from the border by the Czech authorities in the two-week period preceding the Prague meeting. 

The growing national and transnational repression of the demonstrations adds to the recent assessment of many in the political left that the protests are being used for purposes alien to social justice and raises a larger question of whether the protest is running out of momentum.

However the debate is ever growing regarding the policing methods used. Various Human Rights Groups, most loudly amongst them Amnesty International have expressed several worries regarding the incidents that happened during the G8 Summit in Genoa. It was alleged that several demonstrators were not even allowed in Italy; that several demonstrators were brutally attacked by the police; that the police attacked that offices of the Genoa Social Forum and injuring some of their members – two of which ended up in coma; that many demonstrators were illegally arrested or detained. Some of these detained have stated that the police punched them, kicked them, spitted at them, were not given food, water and were not allowed to sleep. They were also refused permission to contact their families or ask for legal assistance. To most of the detained the police did not read their rights.

Sometimes however it is only by making these things known to violent protestors they can understand that it is too risky to continue. One of the main reasons for making them stop is that for a few hundred extremists, thousands cannot apply their freedom of assembly. An example was the environmental group Friends of the Earth, had been sufficiently worried by the prospect of violence to stay away from Genoa. I would never defend a killing! But, when in another demonstration, the idea of throwing something at a police passes through a young lad’s head, he may remember of what happened to Carlo Giuliani in Genoa, or what happened to the arrested lads, and, refrain from doing so. Needless to say, this does not defend at all the police behaviour towards the detained, if those accusations are true. That should definitely be condemned.

Some moderates have started to realize that in order to sustain public support, they will have to root out the thuggish elements themselves. Personally I can envisage only two solutions until the violent elements are eliminated from the scene. The police can continue to use the violent methods, needless to say with greater attention, to scare away the violent demonstrators. Otherwise such demonstrations can be banned on various points that the ECHR accepts, namely national security, public health and safety and a history of violence during a particular event/place. This will, however be unfair for those groups and individuals who do not believe in violence. This will lead to these groups working to remove the thuggish elements. These groups are being used: the violent individuals hide, mix through these peaceful protestors, thus making it difficult for the police to identify the violent. Thus they are themselves helping those who want to perpetrate violence. I must admit that in writing these few words I’m being slightly biased. However this happens since I imagine myself to be the owner of a shop, making myself a decent living by selling a particular object, only to find these young people destroying everything I own. Or what about being a Czech, during the meeting in Prague? What did these people think when they saw young lads waving flags with the hammer and sickle painted on them when that had meant (for the Czechs) some forty years of repression?

Personally most of the violent demonstrators do not really believe in the dangers of global warming or are not worried about poverty in Africa. I base this argument on the fact that it seems that it’s always the same groups and people that take part, whether the protest is against globalisation or against the ill treatment of animals. Their protests are first and foremost about protesting. It seems that some individuals just have fun having a go against the police forces – ideal, as one journalist once said – for those without children or pets.

However, maybe slightly contradicting myself, I do not agree with the idea of holding summits in far away places like the Canadian mountains even though it might be a temporary solution. That gives the idea that the leaders do not want to listen to what the peaceful protestors have to say. It is clear that many do not want violence.

Conclusion

What we can see through this argumentation is that a difference can exist between democratic and non-(completely)democratic European States such as Turkey or Albania. However the line of demarcation is growing even more similar as Europe's governments are beginning to address their threats together. It seems that major worries nowadays do not come from a local demonstration but from international rallies. In an important development the European Union’s interior ministers agreed to share information with one another on potentially dangerous activists and prevent any suspected criminals from crossing borders. It is proposed, but no agreement has been reached in accordance to create a database on individual radicals, as exists for soccer hooligans.

That freedom of assembly and human rights in general are gaining an importance place at an EU level can be seen by the importance given by the Union leaders when it comes to negotiate with third countries. A typical example is the relationship with China. Last year, EU Foreign Ministers has sent a very harshly worded statement warning that they were ‘losing patience with China’.
 The Union insisted that further dialogue with the Far East country is only possible if China improves its human rights most notably freedom of assembly, expression and association - as well as harsh sentences on pro-democracy activists and severe measures against certain minority groups, particularly in Tibet and Xinjiang. 

Another important development that occurred was the conference that took place in The Netherlands on 'Maintaining public order'. Members of national police forces from Europe, North America and Australia attended. They shared tactics on how to police the kind of protests against economic summits that have erupted across the world.

Following further EU enlargements even more states will streamline their human rights policies with the present EU member states and thus this will leave little differences on the old continent.
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