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Thesis Proposal

Incompetent Government: Solution to Government Failure

Topic
Three-Part Constitutional provision to make government responsible for its legislation, particularly in relation to economic intervention.
Topic in Question Form
What are the costs and benefits of implementing a check on legislature consisting of 1) legislative Cost-Benefit analysis 2) conducted by a Panel of Experts 3) limited by an amendment requiring a hard budget constraint and earmarking appropriations?

Statement
The Constitution should tell government what it cannot do because “it” is done better elsewhere in civil society; yet there is little mention of government’s role in economic efficiency. Increasingly government imposes regulations and funds programs that potentially harm the economy. Despite the checks and balance system, the US Constitution does not adequately protect the free market economy from government intervention. Rather than claiming that government should not get involved, I argue that government should regulate how involved it may be in the economy. This regulation will be actualized through a constitutional provision that informs government of its potential impact on the economy and requires Congress to include appropriations with all legislation requiring funding.  The three steps necessary in fulfilling this need will be examined in the proposed thesis.

Throughout the research I emphasize the deliberation process and that government should be made responsible before legislation is approved. A three-part solution will meet this necessity through both the Legislative and Judicial Branch. The first part requires Cost-Benefit analysis of all legislation. In order to make Cost-Benefit analysis a constitutional reality, some group other than the decision-makers must conduct the analysis, and a budget constraint must limit the allocation of program funding. Thus, there are two more parts to the solution. The second part is an additional house in the Legislative Branch which would hold no policymaking power but would function as an information gather and reporting body. This house would introduce a social scientific perspective into the deliberation process. The third part is a constitutional mandate declaring that all legislation passed by Congress shall specify how government programs will be funded and in what way the funds will be allocated. In this respect, the program and its appropriations are voted upon as a package. Since the judiciary must determine whether or not Congress has fulfilled the requirements of the mandate, this provision grants power to the Judicial Branch. Together, all three parts will cut wasteful government spending.
The Paper Structure

Incompetence: First I will address the problem of government failure and incompetence: What are the definitions of these terms? Why isn’t government intervention in the market a viable solution to market failure? What changes in the constitution may have contributed to incompetence?
Provisions: In order to prevent irresponsible involvement, I will examine which failures need to be checked and how the three-part constitutional provisions will check those failures. 

Analyses: Next I will address the set up, costs, and benefits of each part: How would each solution fit within the context of the constitution? What are the normative costs and benefits of each solution? What are the costs and benefits of implementing each solution? How do each of the costs weight against the benefits? 

Results: Finally, I will compare the complete analysis of each part and will answer the following question: Does the solution encourage more responsible government action? Should the solution be implemented, should only some parts be implemented, or would the United States be better off with no change at all?

Incompetent Government and Government Failure

In order to define “incompetent” government I should define what is meant by “competent.” Madison writes in Federalist Paper No. 53: 

No man can be a competent legislator who does not add to an upright intention and a sound judgment a certain degree of knowledge of the subjects on which he is to legislate. (Federalist 53, 300).

Competence relies upon three parts: an “upright intention” implies control over ones self-interests; “sound judgment” reflects the proper use of reason; and yet the latter two are nothing without knowledge of the issues at hand. I begin with the assumption that all three criteria are inadequately met, meaning that the current checks on the legislature do not fully enforce reasoned and knowledgeable deliberation; therefore the US national government of today is incompetent.
Competent government is government controlled by reason and knowledge. Incompetent government is therefore government controlled by passion, self-interests, and incomplete information. Competence and responsibility fall within the same category. Responsible government accounts for when and why change is needed, what legislation will fulfill that need, who is to benefit and who is to bear the costs of legislation, where will the funds come from, and how will the legislation be implemented, before legislation is passed. Responsible government cannot exist without reason and knowledge. Government is irresponsible when the legislature does not answer each of these questions. I argue that this irresponsibility is the result of incompetence.

From incompetent government we are faced with government failure. The term mimics economic jargon. Market failure refers to the inability of markets to efficiently provide goods or to allocate resources. Government failure refers to the inability of government to efficiently regulate itself due to the self interested characteristic of public officials. Public Choice theory claims that public officials will maximize the number of programs they pass in order gain support for re-election by their constituents.

Public officials were always incompetent due to their self interest, but government became incompetent when the constitution evolved and parts of the checks and balance system were eliminated. The House of the Senate, for example, was designed to represent the state legislatures (Article 1, section 3) and would therefore form a check on the passions of the House of Representatives. In Federalist Paper No. 51 James Madison wrote: 

In Republican governments the legislative authority necessarily predominates. The Remedy for this inconvenience is to divide the legislative into different branches; and to render them by different modes of election and different principles of action as little connected to each other as the nature of their common factions and their common dependence on society will admit. 

By representing the state governments rather than the people, the Senate would have an understanding of how federal policy may impact state programs or state funds and could see when House legislation posed a potential harm to state progress.


All this changed with the seventeenth amendment in 1913, which created similarities in how the House and Senate were elected; the House of Representatives and the Senate no longer differed in terms of “modes of election” and the “nature of their common function.” Because both houses are driven by popular opinion, neither house has incentive to look at the long-term aggregate effects of their decisions. This characteristic permits both state and national economic efficiency to be undermined.


In addition to these constitutional changes, three problems of incompetent government have emerged as components of government failure: re-delegation of power, the short- run perspective, and vote trading. 


The first problem arises from the redelegation of responsibility from Congress to Executive agencies. Congressmen and women believe that their job ends with making legislation. Since bureaucrats are willing to take on the burden of implementing law, legislators have little incentive to litigate detailed, concise legislation specifying how a program should be implemented and funded. Redelegation of power allows agencies to act as rule makers (Bower 1990, 8).  James Bower explains in Regulating the Regulators that legislation acts less as a document of law and more as a document of instructions for administrative agencies to conduct rulemaking (Bower 1990, 9). In other words, legislation merely provides an outline of the law, but the details may be filled in by the Executive branch. Policy is therefore made by unelected bureaucrats more often than by representatives. The bureaucracy has leeway in interpreting the end goals of congressional bills, and when this occurs a program ends up with outcomes not intended by those who initiate the bill. 


James Bower even criticizes the bureaucratic nature of the Legislative Branch due to its reliance on committees (Bower 1990, 11). Legislators increasingly depend upon staff reports rather than deliberation when voting. I expect that this is a result of government power expanding into areas it does not have the capacity to fully comprehend. Legislators are becoming more like specialists than like representatives and have lost their connection with the people.


The second problem is the narrow short-run perspective of politicians. Several authors, including David Mayhew, James Buchanan, and Bruce Ackerman argue that congressmen and women push for short-term outcomes to meet their self interest: re-election. Constituents view political activity in the short-run because they demand immediate solutions, thus congressmen and women meet those demands. Once those demands are met, the legislators explain to their constituents what they have done and how they have created solutions in the short run. In turn the constituents approve and re-elect those members of Congress. Short-term results can cause greater long-term problems than solutions. What happens in reality is that constituents elect inefficient legislators who pass inefficient legislation. It is a vicious circle, as Justice Stephen Breyer may say. Friedrich Hayek argues in Constitution of Liberty:

If the quickest way to a now visible solution becomes the only permissible one and all alternative experimentation is precluded, and if what now seems the best method of satisfying a need is made the sole starting point for all future development, we may perhaps reach our present goal sooner, but we shall probably at the same time prevent the emergence of more effective alternative solutions (Hayek 1960, 260).

Third, decision-makers have a tendency to trade votes in order to maximize their programs. Because Congress aims to please those who elect them, congressmen and women campaign for issues that will impact their constituents directly but remain indifferent on issues that may not. James Buchanan argues in Calculus of Consent that indifference allows for logrolling. As economists, the authors believe that man behaves as homo economicus, who maximizes utility both in the private and public sector (Buchanan 1985, 53). We have differing intensities of preferences between issues just as we have differing intensities of preferences between goods and services. Given any bundle of issues, under a less-than-unanimity voting system, voters with varying preferences will trade votes (Buchanan 1962, 126). Buchanan and Tullock explain that “individuals’ votes have economic value,” (Buchanan 1962, 122) and as expected, “the individual may effectively, but imperfectly ‘sell’ his vote on a particular issue, securing in return the votes of other individuals on issues of more direct interest” (Buchanan 1962, 123). This is known as logrolling.


Logrolling is undemocratic because the representatives’ votes do not fully reflect the interest of their constituents; legislators sacrifice some of their votes to gain the votes of others. In the context of allocating scarce resources there should be no indifference, and revenue is scarce: the allocation of revenue impacts all Americans equally because funds used for one program cannot be used to fund an alternative program; specifically a program that may benefit more people. When funds are used up, government increases taxes to cover the deficit. As a result citizens are left with less disposable income to fuel the economy. Differing intensities of preferences and vote trading, however, could be the outcome incomplete information.

THE SOLUTION
A change is required in the Constitution because self interests of legislators, bureaucrats, and constituents create a narrow view of both “welfare” and the economic impact of public policy; public officials emphasize the impact of local or regional over national populations. 

All three parts of the constitutional provision are meant to increase the scope of policy analysis by making legislators and bureaucrats responsible for their decisions before public policy is implemented.

The deliberation process as it currently stands does not maintain an adequate check on the passions of the people. The purpose of each provision is not to decrease government involvement, or to remove powers constitutionally granted to each branch, but rather to require decision-makers to think more critically of the impact their legislation has on the lives of others, specifically the lives of constituents in other districts. The solution does this through Cost-Benefit analysis conducted by a panel of experts and a hard budget constraint.
PART ONE: COST-BENEFIT ANALYSIS

Cost-Benefit Analysis would be implemented in order for legislators to rank the importance of bills and to eliminate all bills that do not pass the cost-benefit test. I introduce a specific definition of Cost-Benefit analysis to make it constitutionally sound. First the constitutional definition of costs and benefits must be clarified. Second, a panel of non-partisan experts must conduct the analysis in order to decrease the costs of gathering information and other problems associated with cost-benefit analysis. Third Cost-Benefit analysis should specify that all bills with greater costs than benefit must be dismissed. In order to prevent a package of individual bills with greater benefits from costs, but with aggregately greater costs, from being passed, a budget constrain must be mandated. Parts two and three are based upon this definition of Cost-Benefit analysis.
PART TWO: PANEL OF EXPERTS

A third house of the Legislative Branch would be situated between the House of Representatives and the House of the Senate. It would conduct a cost-benefit analysis of all proposals submitted by either house. The third house would act as an independent advisor to the legislature by represent the social sciences with one liaison per state legislature. It would be appointed by an academic coalition, and would have no voting power (other than when it votes upon the information to include in the analysis). Its duty would be to present the analysis to the legislature prior to deliberation, and may set the budget constraint at the end of each panel term (this part needs more brainstorming).

Having concluded in the previous section that a panel of experts needs to conduct the analysis I will address the normative costs and benefits of the panel of experts in the Legislative Branch. Next I will conduct an analysis of the costs and benefits of implementing part one. In order to determine whether or not part one will solve the problem of incompetent government and government failure, I will show how the step responds to each of the aforementioned problems in government.

JUSTIFICATION

All appropriations bills originate in the House of Representatives. If passed, the bills are pushed on to the House of the Senate. The Senate may return a bill to the House with recommendations for readjustment if the bill is unfavorable. If passed by the Senate the President must sign, veto, or pass the bill through default without a signature. Despite this carefully designed procedure, complete with checks, and balanced by both houses and the Executive Branch, there is little scientific analysis in the deliberation process. 

James Madison supported a government controlled by reason, not passions, but American politics may have never truly adopted this feature. In an effort to inform citizens of the proposed constitution, James Madison took part in a collection of essays known as the Federalist Papers. Madison wrote in Federalist Paper No. 51 the following: 

In Republican governments the legislative authority necessarily predominates. The Remedy for this inconvenience is to divide the legislative into different branches [houses]; and to render them by different modes of election and different principles of action as little connected to each other as the nature of their common factions and their common dependence on society will admit (Madison, 290, emphasis added).

It is not evident that Madison supported more than two houses of the legislature, but also it not clear that he would have opposed it. I therefore propose the third house of the Legislative Branch. The new house will differ from the other houses in both mode of election and purpose, as fits the criteria set forth by James Madison.

When a bill is introduced the bill must be submitted to the new body for investigation. Represented by social scientists from political theory, economics, legal studies, human biological science, and sociology, and one liaison per state legislature, this new body will compile a cost-benefit analysis of the proposed legislation and unanimously agree upon the report. The analysis will focus on the aggregate gains and loses to society. With the analysis legislators may compare the results to interest group opinions, the party platforms, and other modes of conventional information gathering. Any information the third house did not find social scientifically appropriate to include may be discovered by congressmen and women in their own research.

The scientific perspective will serve as a catalyst for more extensive research and removes the cost of information gathering for voting members of Congress. The third house does not replace or jeopardize our current representative system. The panel of experts acts as an independent bureaucratic committee in order to eliminate the need for bureaucratic committees in each house. If used by legislators, the analysis will introduce a positive view of legislation which may be used in conjunction with the normative aspect of politics. Legislators can therefore spend more time speaking with constituents, lobby groups, and other politicians.

SHORTFALLS

There are several recognized limitations of a third house. The first noticeable shortfall is that congressmen and women may not reference the analysis. If few voting members read the bills that they pass, why would they read an analysis of the bills? In response, the analysis explains the bill, so congressmen and women may use the analysis as a “Cliff notes” allowing them to understand the content of the bill along with its possible outcomes from the social scientific perspective. For those who refuse to utilize their time in this fashion, it may be necessary to mandate a presentation of the analysis that congressmen and women are required to attend. Still, it may be impossible to mandate all members of Congress to attend these presentations. 
A second shortfall considers time constraints. What is an adequate amount of time for the new legislative body to collect data? The house introducing the bill will collect normative information for deliberation while the body is composing the analysis, but what happens if the house is prepared to deliberate before the third house has had time to prepare the analysis? A limitation of this caliber must be investigated further. 

A third shortfall questions the ability of academics to resist political pressures? What is to say that these experts won’t take bribes to skew their own data? Demanding unanimous agreement of the analysis before presenting it to the houses could eliminate this threat, yet may not be enough. Additionally if a time constraint is placed on this third house, what prevents members from gathering information from lobby groups just as politicians would? In this case they would be using up more transactions costs while contributing nothing. However, what established academic would refuse to do their own research, or at least hire a staff of academic assistants? Once their term ends the academic representatives would return to their academic career, preferably with an untarnished reputation; it is my assumption that consulting experts in order to give one's own expert opinion would do considerable damage to an academic’s reputation. Is a sound academic background really enough? What else can prevent these problems, and what should be the punishments for “corrupt” academics? 

Finally, how will the panel of experts be funded? Will the revenue saved on more efficient legislation as a result of panel conducted cost-benefit analysis exceed the cost of financing the panel members for their time and research?

IS IT A SOLUTION?

The third house would attack the problem of the short-run perspective by incorporating economics in the deliberation process. It also reduces the problem of vote trading which results from incomplete information and it places an academic check on the two houses. It does not, however, eliminate the problem of re-delegating power to agencies because although legislators are more informed, they are not required to clarify the end goals of their legislation, nor does it prevent legislators from passing many bills as a package which together have greater costs than benefits. In the end, it alone does not address the issue of government failure.

PART THREE: THE AMENDMENT
Due to the short gaps left by step two as a solution, step three is introduced to the provision. The Constitutional Amendment would declare that all legislation passed by Congress shall specify how government programs will be funded and in what way the funds will be allocated. It also will require the legislature to submit an outline of how it expects their programs to be implemented. In this respect, the program and its appropriations must be voted upon as a package. Finally, a budget constraint ensures that legislators have a sense of scarcity of funding and therefore must chose between alternatives.
JUSTIFICATION

The power can be allocated to the Judicial Branch through a Constitutional Amendment. Congress does not concern itself with legislation once it is passed, so representatives have little or no incentive to include how funds will be raised and in what way those funds will be allocated until long after the program is approved. The bureaucratic agencies are allowed leeway to interpret how the newly approved laws and programs should be implemented and enforced. Sometimes these interpretations have different outcomes than Congress may have intended. A part of government failure is bureaucratic failure. Just as legislators maximize the number of programs they try to pass, bureaucrats attempt to maximize their budget.
After designing how to implement the programs, the agencies submit appropriations requests. Since the appropriations are not proposed until after the bill is signed into law, the legislature does not have a sense of how public revenue will be allocated or even how many programs remain to be funded. When this occurs two problems arise: 1) citizens are overtaxed for poorly designed programs or 2) government runs a deficit, both of which could be avoided. 

Henry S. Richardson claims that the Legislature should be responsible for clarifying its end goals. Knut Wicksell introduced the idea of earmarking legislation, which James M. Buchanan further elaborated upon. Some states have enacted amendments to solve these problems, but most are in the form of budget constraints. Government failure, however, is more than just a problem of government spending. I ask: What can be done to make government spending more competent? Annual spending may remain the same, but if the bills being passed do not need to constantly be replaced, the money will be allocated more efficiently. Overtime, total spending may decrease.

For this part of the solution I will investigate several state amendments and federal proposals. Have they been successful? How have complaints been brought to the Supreme Court for breach of those amendments? Would it work at the Federal level? What costs would Congress incur due to the amendment? And finally, how, in order to avoid bureaucratic misinterpretation, should the amendment be worded?  

IS IT A SOLUTION?


Part three, under the right conditions, could solve the problem of re-delegating power from Congress to the Bureaucracy by making legislators responsible for suggesting how bills should be implemented and funded. It also would provide a Judicial check on Congress. Alone, however, part three does not enforce the long-term view of legislation, nor does it discourage vote trading.

CONCLUSION


The Thesis will combine the analysis of all three parts in order to determine whether or not the benefits of the complete package outweigh the costs. For example, it is my theory that all three part combined may address the problem of government failure:  If an amendment were passed requiring congress to clarify how programs should be implemented and funded, including a description of the intended outcomes, the bureaucracy could more easily enforce the rules and therefore cut down transaction costs. Through the research of a panel of experts, legislators will be more knowledgeable on the programs in which they pass, and a budget constrain encourages reasoning in the deliberation process due to a sense of opportunity cost. This, however, only takes place under the assumption that some other mechanism, such as Cost-Benefit analysis, ensures that all bills appropriated are efficient. 
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