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CHAPTER ONE

Government Failure and the Competent Legislator


This thesis introduces a three-step constitutional amendment which targets the different components of government failure. This failure results when the federal government moves away from Madison’s vision of the competent legislator. The first step implements a Cost-Benefit test for all legislation requiring new or additional funding and market regulation. The second step requires a panel of experts to conduct the analysis. The final step mandates a budget constraint and expenditure plan for all legislation that meet the Cost-Benefit test. To 
understand how the three-step solution will solve the problems of government failure and promote Madison’s vision of the competent legislator, the terms must be clarified.

THE COMPETENT LEGISLATOR

A legislator is competent when he or she is controlled by reason and knowledge. Competent government, with respect to a representative democracy, is composed of competent legislators. Incompetent government is therefore controlled by the passions, self-interests, and incomplete information of incompetent legislators. Responsibility is essential to competent government, and respectively, competence is a necessary component of responsibility; a legislator must control his or her self-interests in order to be responsible. Responsible government therefore accounts for when and why a change is needed, if it is needed, what legislation will fulfill that need, who is to benefit and who is to bear the costs of the legislation, where the funds will come from, and how the funds will be allocated, before the legislation is passed. Responsible government cannot exist without reason and knowledge, thus responsible government depends upon competence. 

James Madison, in Federalist Paper No. 53, defines competent government within the context of a competent legislator: 

No man can be a competent legislator who does not add to an upright intention and a sound judgment a certain degree of knowledge of the subjects on which he is to legislate (emphasis added). 

Competence relies upon three parts: an “upright intention” implies control over ones self-interests; “sound judgment” reflects the proper use of reason; and “knowledge” cannot be attained without information. Starting from the assumption that Madison’s criteria are inadequately met, meaning that the current check on the legislature does not fully enforce reasoned and knowledgeable deliberation, the structure of the U.S. Constitution does not provide sufficient constraints to lead self interested politicians towards competence.


Although it may not be possible to control a legislator’s self interests, it is possible to shape them through the proper incentive structure. The amendment provides this incentive through reason and information in the form of Cost-Benefit analysis and scarce funding.

GOVERNMENT FAILURE

From incompetence and irresponsibility surface the theories of government failure. The term government failure mimics the term “market failure,” which refers to the market’s inability to efficiently provide all goods, to allocate all resources, and to compensate for all externalities. Government failure parallels market failure as it refers to government’s inability to efficiently regulate its provision of goods and services or its allocation of resources, namely revenue. Whereas the market cannot provide enough, government tends to provide too much, therefore both lead to failure. It is, however, traditionally believed that government can solve market failure through intervention in the private sector, where information is unfortunately less accessible. That is, government failure occurs because self-interested politicians make choices that affect others besides themselves.
Self interests, though praised in Adam Smith’s model of free markets, are the bane of controlled markets. Our system is a mixed economy, thus we face a two-edged sword. Incompetence and government failure are the products of self-interested public officials. Public Choice theory asserts that public officials maximize the number of programs they pass in order to gain constituent support for re-election—power being their self-interest (Buchanan 1962, 23). In the case of “public goods,” government provides goods and services that are non-divisible, non-rival, and have externalities. Since the market is said to inefficiently allocate these “public goods” through the pricing system, government steps in. However, government must fund these programs through revenue and increased taxation, which lowers the disposable or spend-able income of its citizens, creating new externalities. Though the government is able to circulate money back into the economy, it does not necessarily do so efficiently.
Joe Wallis defines various degrees of market failure in his book Market Failure, Government Failure, Leadership and Public Policy: monopolies, externalities, provision of public goods, incomplete information, and business cycles. He then introduces the ethical notions of market failure: allocation of resources along with price and racial discrimination. He explains that government intervention is only a solution for market failure based upon an idealized vision of the state. Furthermore market failure compares actual market conditions to the idealized assumptions of perfect competition. Ironically, our notion of perfect competition is actually imperfect, and market failure is simply a reality of an efficient market system.

Wallis also defines government failure in its many forms: legislative failure, administrative failure, bureaucratic failure, judiciary failure, rent seeking, and the like. Most important to this paper is legislative failure. Wallis refers to legislative failure as “allocative inefficiency [which] arises from the excessive provision of public goods as politicians pursue strategies designed to maximize their chances of re-election rather than policies which would further the common good” (Wallis 1999, 37). Consequently, legislators pass bills to persuade constituents that they are active representatives, knowing that constituents make decisions on incomplete information and are ignorant as to whether or not those bills are efficient in the long run.
This paper introduces one possible solution to legislative failure. Though it may be easy to pinpoint what legislative failure is, why the legislature fails in Madison’s Constitution is more complicated. How can the legislature possibly deliberate without reason and knowledge?
EVOLUTION OF THE CONSTITUTION


Legislators do not fit Madison’s definitions of competence because they are inevitably controlled by their self-interests. The Constitution was designed to curb the effects of self interests, but the legislature found loopholes as the Constitution evolved, eliminating parts of the checks and balance system. The founding fathers checked and balanced the legislature with the law making process in order to simplify laws to their most efficient form. The House of the Senate, for example, was designed to represents the state legislatures as depicted in Article one Section three of the Constitution, and would therefore form a check on the passions of the House of Representatives, which represents the state populations rather than the legislatures. In Federalist Paper No 51 James Madison wrote: 

In Republican governments the legislative authority necessarily predominates. The Remedy for this inconvenience is to divide the legislative into different [houses]; and to render them by different modes of election and different principles of action as little connected to each other as the nature of their common factions and their common dependence on society will admit. 

By representing the state governments rather than the people, the Senate would understand how policies impact the state governments and would notice when federal legislation by the House of Representatives posed a potential hindrance to, or overlap of, state programs. In other words the House of the Senate would broadly understand the impact of policy.


Part of Madison’s vision changed with the Seventeenth Amendment in 1913, which homogenized how the House and Senate were elected. William Niskanen proposes a repeal of the Seventeenth Amendment. He claims that the federal government has assumed too much power and that the states have been removed from the federal system. The House of Representatives and the Senate no longer differ in terms of their “modes of election” and the “nature of their common function,” since both houses represent popular opinion. Due to this evolution of the legislative branch there is no house dedicated to the needs of state governments. The legislature cannot see the larger picture when individuals remain the predominant constituents in both houses, so state and national economic efficiency is undermined. 

Madison thought that competent government emerged from an institutional structure that set interest against interest, requiring deliberative democracy. Not everything in Madison’s vision has unfolded according to plan, but there may be a way to revive it.

CONSIQUENCES OF INCOMPETENCE AND GOVERNMENT FAILURE


In addition to the Constitution’s gradual evolution, three problems of incompetent government emerged as causes of legislative failure: redelegation of power, the short-run perspective, and vote trading.


The first problem arose from redelegation of lawmaking power from Congress to Executive agencies. There are six reasons for legislators to redelegate their lawmaking power according to James Bower: 1) time constraints, 2) a heterogeneous electorate, 3) decision-making costs, 4) lack of incentive to provide detailed legislation, 5) implementation concerns, and 6) difficulty of language (Bower 1990, 8). Since bureaucrats are willing to take on the burden of implementing the law, legislators have little incentive to litigate detailed, concise legislation specifying how a program should be implemented and funded.  James Bower explains in Regulating the Regulators that legislation acts less as a document of law and more as a document of instructions for administrative agencies to conduct rulemaking (Bower 1990, 9). In other words, legislation only provides an outline of the law whereas the details are filled in by the Executive Branch. Since the bureaucracy has leeway to interpret the intended outcomes of congressional bills, policy is finalized by unelected bureaucrats rather than by representatives. This is a direct effect of re-delegation of power. 


James Bower also criticizes the bureaucratic nature of the legislative branch because it relies upon committees (Bower 1990, 11). Legislators increasingly depend upon staff reports rather than deliberation when voting. Legislators are more like specialists than representatives and have lost their connection with the people. This problem results when government power extends over the private sector, an area it does not have the capacity to fully comprehend.


The second problem is the narrow short-run perspective of politicians. Several authors, including David Mayhew, James Buchanan, and Bruce Ackerman argue that congressmen and women push for short-term outcomes to meet their self interest: re-election. According to Gordon Tullock in Government Failure, re-election is the way in which constituents maintain a check on the selfish powers of government officials, yet it also creates the interest from which politicians pass wasteful legislation (Tullock 2002, 6). A legislator will vote in favor of a bill with short-run benefits because he or she fears the risk of losing re-election when long-run benefits emerge only after short-run hardships. 


A legislator will search for the most immediate solution to a problem. This choice results from incomplete information of voters and politicians alike. When constituents are not convinced that benefits come after potential short-run hardship, they will elect legislators who make inefficient decisions. Constituents view political activity in the short-run because they demand immediate solutions, thus congressmen and women attempt to meet their demands for re-election. In turn constituents approve and re-elect those members of Congress. Unfortunately, short-run results can cause greater long-run problems than solutions. In reality constituents elect inefficient legislators who pass inefficient legislation. It is a continuing downward spiral. 


Friedrich Hayek concurs in Constitution of Liberty that the short-run perspective is damaging to a society and its potential for progress:

If the quickest way to a now visible solution becomes the only permissible one and all alternative experimentation is precluded, and if what now seems the best method of satisfying a need is made the sole starting point for all future development, we may perhaps reach our present goal sooner, but we shall probably at the same time prevent the emergence of more effective alternative solutions (Hayek 1960, 260).

Third, decision-makers have a tendency to engage in vote trading in order to pass their favorite programs. Because Congress aims to please those who elect them, congressmen and women campaign for issues that will impact their constituents directly and remain indifferent on issues that may not. James Buchanan and Gordon Tullock argue in Calculus of Consent that indifference allows for logrolling. As economists, the authors portray mankind as homo economicus, who maximize utility both in the private and public sector (Buchanan 1975, 53); we have differing intensities of preferences between issues just as we have differing intensities of preferences between goods and services. Given any bundle of issues, under a majority rule voting system, voters with varying preferences will trade votes (Buchanan 1962, 126). Buchanan and Tullock explain that “individuals’ votes have economic value,” (Buchanan 1962, 122) and as expected, “the individual may effectively, but imperfectly ‘sell’ his vote on a particular issue, securing in return the votes of other individuals on issues of more direct interest” (Buchanan 1962, 123). This is known as logrolling.


Logrolling is undemocratic in a republic such as our own because the representatives’ votes only partially reflect the interest of their constituents; legislators sacrifice some of their votes to gain the votes of others. In the context of allocating scarce resources there should be no indifference. Revenue is scarce: the allocation of revenue impacts all Americans equally because funds used for one program cannot be used to fund an alternative program—specifically a program that may benefit more people. Legislators are not aware of this scarcity because when funds are used up, the government increases taxes to cover the deficit. As a result citizens are left with less disposable income and bare the cost of government intervention. 

INCENTIVES AND THE THREE PART SOLUTION

Since neither government nor the markets are perfect solutions to provide “public goods,” we must choose some balance between the two. Government failure is an ever present problem, and incompetence is the main contributor to the varying types of government failure. The deliberation process as it currently stands does not maintain an adequate check on the passions of the people. The purpose of each clause in the proposed amendment is not to decrease government involvement, or to remove powers constitutionally granted to each branch, but rather to require decision-makers to critically consider the impact their legislation has on the lives of others, specifically the lives of constituents in other districts.

A change is required in the Constitution because the self interests of legislators, bureaucrats, and constituents create a narrow view of both “welfare” and the economic impact of public policy. Public officials emphasize the impact of local or regional over national constituents. All three parts of Amendment XXVIII are meant to increase the scope of policy analysis by making legislators responsible for their decisions before public policy is implemented. Each of the three sections to Amendment XXVIII rely on the role of incentive, providing a path for reasoning, available information, and awareness of opportunity cost when making decisions. Incentives are important because they influence self-interests. 

Sections one and three of Amendment XXVIII provide clear incentives for the decision-makers. Section one, a constitutionally mandated Cost-Benefit test, provides the incentive for legislators to more thoroughly defend their position and expand their “knowledge of the subjects on which [they are] to legislate.” Section three, an expenditure plan and a budget constraint provides the incentive for legislators to design least-cost legislation through awareness of opportunity costs. Section two, a panel of experts, does not necessarily rely on the role of incentives, but without the third house the incentives provided in sections one and three could not be realized. The third house of Congress makes a Cost-Benefit analysis and budget constraint possible. 

Government failure such as differing intensities of preferences and vote trading, along with the short-run perspective, are the outcome of the wrong incentive structure. A competent legislator must have control over his or her passions, must use reason, and must have knowledge of the issue at hand. When information is not easily accessible, legislators need the incentive to research. When neither the information nor the incentive exists, legislators are left with incomplete information. Incomplete information violates the third premise of Madison’s vision: “knowledge.” Although it is impossible to access complete information due to transaction costs, we can find a way to access more complete information than is currently available as a way to cut back on vote trading and the short-run perspective. 


Whereas vote trading may result from incomplete information, it is equally possible that legislators are in fact well informed but have little incentive to calculate the intensity of those consequences, and are therefore irresponsible. Because control over one’s self interest is implied in an “upright intention,” a solution lies in the role of incentives. For example, funds used for one program cannot be used on another program, but because government has the power to borrow and tax, legislators have no sense of limits. Cost-Benefit analysis may provide the necessary information for legislators to realize the presence of opportunity costs, while a budget constraint will supply incentive through limits to calculate those costs. Though vote trading may never cease to exist in democratic government, the role of more complete information and incentives may lessen the occasion of logrolling and prevent harmful bills from being approved.


The short-run perspective also causes government failure and is the result of incomplete information, either because the information is not available or it is irresponsibly used by the legislators and constituents. Cost-Benefit analysis, if reported and made available in full to legislators and constituents alike, will make both aware of the long-run consequences. If legislators are not convinced that the information in the report is important, perhaps their constituents will. They will then demand more efficient legislation, thus giving the decision-makers incentive to legislate in the long-run. 

Responsibility and competence are necessary to end redelegation of lawmaking power.  Recall that responsible legislation addresses who, what, where, when, why, and how in the deliberation process. The three clauses of the proposed amendment provide the incentives necessary to answer these questions. When this information is used before a bill may be passed, little if any leeway remains for bureaucrats to interpret the intent and outcomes of the bill. 

The next chapter provides a Cost-Benefit analysis of the use of Cost-Benefit analysis. In developing a constitutionally sound definition of Cost-Benefit analysis all three parts of the solution are introduced in Chapter Two. Chapters Three and Four elaborate on sections two and three of Amendment XXVIII, and Chapter Five answers the question, “Is the solution a solution?” With this said, I introduce section one of Amendment XXVIII.
CHAPTER TWO

Section One: Constitutionalization of Cost-Benefit Analysis

Weighing the Costs and Benefits

No bill shall be approved for new programs, programs requiring renewal of funding, or regulation of the market, which does not first pass a Cost-Benefit test as conducted by an independent and qualified third house of the legislative branch.

The house in which a bill is proposed must vote after the first reading to send the bill forward to the third house for analysis. The costs and benefits used in the analysis must conform to the following guidelines:

1. Costs shall be monetarily quantifiable in terms of tax revenue used and additional taxation required to fund a program, regulation, or compensation of a taking. Costs shall include the estimated loss to society from the loss of business due to a taking or market regulation. Costs shall include compensation for a taking and the social loss of a taking when government compensates below aggregate personal value.

2. Benefits shall include the present value of government revenue saved in comparison to a program formerly in place. Benefits shall include the monetary increase in social welfare resulting from the creation of new jobs. 

3. The Cost-Benefit analysis shall include a ratio of those who benefit in society to those who pay but do not benefit.
Cost-Benefit analysis is not a new idea in government. It is found in Public Choice theory, Public Finance theory, economics, and Social Contract theory. Section one of Amendment XXVIII mandates the use of Cost-Benefit analysis for all bills requiring new or additional funding and market regulation. In Public Choice theory, all potential costs and benefits are calculated at the constitutional moment of choice, but for what reason is a Cost-Benefit test necessary?
Peter Boettke, a professor of George Mason University, posed the following doctoral preliminary exam question in light of Public Choice theory: 

Similar to the takings clause of the Fifth Amendment, suppose there were a constitutional provision that read something like the following: “all public projects shall be required to pass a cost-benefit test, as judged by a bi-partisan panel of experts.” Set forth an analytical framework, or alternatively, describe the central issues that would have to be addressed in constructing a cost-benefit analysis of such a Constitutionalization of cost-benefit analysis.

The central issues that would need to be addressed are the costs and benefits of Cost-Benefit analysis. Boettke’s question sets the foundation of this chapter but unlike Dr. Boettke, this paper does not limit the “panel of experts” to a bi-partisan system; rather it assume that the same issues would be true of any system, including multi- and non-partisanship. In addition, not all public projects should be subject to the cost-benefit test. Of primary concern are projects that use a large portion of government revenue but benefit only a small portion of the general public. Cost-Benefit analysis may not significantly decrease government spending, but it will make legislators more responsible for their legislation and will increase overall welfare by expanding politicians’ access to information. Because the costs of Cost-Benefit analysis do not outweigh the benefits of a Boettke style Cost-Benefit test, Cost-Benefit analysis should be constitutionally mandated for appropriations and market regulation.

THE DEFINITION

This project does not assume that Cost-Benefit analysis is the only applicable decision-making mechanism; instead the cost-benefit test is an aid or catalyst for discussion and information gathering. I support the use of Cost-Benefit analysis in the Legislative branch during the deliberation process rather than as an ex post tool for evaluation, primarily because the former will cut transaction costs by limiting the number of bills that are vetoed or amended in the law making process.

Rather than comparing the costs of one group to the benefits of another, the analysis calculates the aggregate gains and losses to society from legislation. Costs are calculated as the dollar amount spent by government and the dollar amount of harm imposed upon others. Benefits are the monetary gains for society. Also, in order to reflect how the costs and benefits are actually distributed, the analysis should include a ratio of those who benefit to those in society who pay but do not benefit. This ratio shows how many people actually benefit from one program in comparison to an alternative program with similar costs and benefits. 

In this Cost-Benefit analysis of the use of Cost-Benefit analysis, the paper will first address the problems of government without a constitutionally mandated Cost-Benefit test. Taking the theoretical perspective of James M. Buchanan, Gordon Tullock, Friedrich A. Hayek and James Madison, the paper justifies the constitutionality of such a mandate and follows up with the most common costs and benefits of Cost-Benefit analysis. 

THE CONSTITUTIONAL MOMENT 

The constitutionality of Cost-Benefit analysis is best illustrated by Buchanan and Tullock in their theory of the constitutional moment. Similar to the “veil of ignorance,” the constitutional moment is a theoretical period in which no one knows their interests or position in society, but everyone who will be a member of that society is present. Buchanan and Tullock argue that in this moment decision-makers use a form of Cost-Benefit analysis to establish the rules of society. Though they do not explicitly, Friedrich A. Hayek and James Madison would also support the use of Cost-Benefit analysis when establishing constitutions. 

First, Hayek states in Constitution of Liberty that progress is the result of deliberation by people from varying backgrounds and interests (Hayek 1960, 25). What emerges from that conversation belongs to no one person, group, or faction independently because it is a collaboration of ideas. The greater the number of people involved in the discussion, the more unique will be the end product. For this reason we should not settle for the status quo, nor should we accept the most immediate solution to a long-term problem (Hayek 1960, 260). At the constitutional moment Hayek would argue that people need a deliberation process enhanced by a long-run view of economic and social consequences. No one person knows everything (Hayek 1960, 23). In the same light no single discipline can predict every cost and benefit. The important factor here is information. 

Hayek would dissent to Cost-Benefit analysis if the principle rules of Cost-Benefit analysis are not specified in the Constitution. In other words, the principles of what constitutes a cost or benefit must be clarified. Hayek states the following in Law, Legislation and Liberty: “Legislation in the true sense ought always to be a commitment to act on stated principles rather than a decision how to act in a particular instance” (Hayek 1979, 37). The principles for cost and benefits must be agreed upon. This criterion can be met only in terms of constitutionally defined social-scientific costs and benefits. All that is normative must be normatively defined in the deliberation process, not in the analysis. 

Second, James Madison favors a large national body with many factions so that compromise may be reached. In Federalist Paper No. 10 Madison suggests that no idea can coerce the citizenry if it is checked by many other ideas. Madison favors a large population because it is bound to reflect more interests and defeat the “tyranny of the majority.” The information provided in Cost-Benefit analysis may be viewed as an additional “faction” introduced to the deliberation process. 

Though Cost-Benefit analysis is logical at the constitutional moment, is it feasible once a social structure has been instituted? Buchanan and Hayek implicitly support Cost-Benefit analysis in Calculus of Consent, Limits of Liberty, and Constitution of Liberty. Following is a discussion of the problems that arise without Cost-Benefit analysis, along with an analysis of the common costs and benefits. 

WHY WE NEED COST-BENEFIT ANALYSIS

There are three problems affecting government without Cost-Benefit analysis: reliance on interest groups to measure costs and benefits, pork barreling as a consequence of vote trading, and the definition of “just” compensation. These problems compliment the problems of the previous chapter on government failure and incompetence.

Government faces bias in gathering information through interest groups. Gary S. Becker introduces a form of measuring the costs and benefits based upon interest groups. Instead of a model that measures “costs” as the dollar amount government pays to fund a program, the Interest Group Competition model measures “costs” as the dollar amount interest groups are willing to pay in campaign contributions in order to prevent a proposal from being passed. Likewise Becker measures “benefits” as the amount of money groups pay in support of a proposal. The total paid in support of or opposition to an issue somehow reflects the actual costs or benefits. According to Becker, the fact that opponents to a bill pay more to influence decision-makers proves that the costs must outweigh the benefits. 

This interpretation of Cost-Benefit analysis actually reflects ability, rather than willingness, to pay. Even if the “benefits” side pays a larger percentage of its total funds, the “costs” side may be more financially set. Based upon my understanding of the Interest Group Competition model, this model is similar enough to the type of analysis used today: Money buys out reason, and through bribes and skill the leading lobbyist wins. This analysis should be removed and replaced with a more social science oriented analysis: an analysis that aids but does not neglect the deliberation process.

Vote trading occurs because legislators want to maximize the number of programs they pass. Pork-Barreling is another rent-seeking behavior that creates inefficient outcomes. “Pork” is used to describe public projects that are funded for the home district of a legislator other than one’s own. “From a public choice perspective, it is the sum of all of the ‘inefficient’ public projects and programs passed and funded due to logrolling” (Mercuro pending 2006, 136). Logrolling therefore increases government spending and allows some citizens to benefit at the expense of others, assuming that everyone pays taxes. Government is provider of public goods—goods that the market supposedly cannot allocate efficiently. However if the good is actually “public,” the number of people to benefit should be immeasurable, or at least significantly large. When a project costs society more than the benefits gained, the project simply should not be funded. Cost-Benefit analysis would tell government which bills cannot be passed or would require legislators to justify their projects when the benefits do not exceed the costs. Still yet, more change is necessary to end vote trading.
If logrolling and pork barreling do reflect differing intensities of preferences, as Buchanan and Tullock suppose, and if intensities of preferences vary due to a lack of incentive to investigate the economic costs and benefits of each issue, then perhaps some legislators remain indifferent because they are not aware of the full consequences of their decisions. Through information, a constitutionally mandated Cost-Benefit test would increase knowledge, increase intensities of preferences, decrease the occurrence of logrolling, and decrease the approval of inefficient legislation. Although Cost-Benefit analysis alone may never eliminate inefficiency in government, it will at least lessen the possibility for it.

Finally the takings clause of the Fifth Amendment presents the problem of “just” compensation. The takings clause reads as follows: “nor shall private property be taken for public use, without just compensation.” Although the terms “costs” and “benefits” do not appear in the Fifth Amendment, under “just compensation” government must pay private owners the market price of their property before seizing it. Boettke makes the assumption that government will not take property that costs more than the benefits to come from its taking.  I ask: how does government know the just value of property? Would it not be in the government’s interest to compensate only the market price, even when the market price does not reflect the true value to the owner? Is that compensation just? If a property owner values property more than the market value, the owner will maintain possession of the property until his or her personal value decreases or the market price increases. It may not be until the market value equals or exceeds the personal value of property that someone would choose to sell. If this is true, the market value may not be “just compensation,” especially if government intends to coerce the evacuation. Complete information would require the government to survey the personal value of property for the analysis of a taking. Only with this information could the government compare the real costs and benefits of a taking. 
How beneficial is Cost-Benefit analysis? The next section provides an analysis of  the analysis. 
THE BENEFITS
Cost-Benefit analysis can aid the decision-making process in the legislature because it provides access to information. In Limits of Liberty, Buchanan writes, “Regret from hindsight is not realistic because at the time of action all decisions and known alternatives are weighed and calculated” (Buchanan 1975, 189). As mentioned before, this type of analysis is conducted at the constitutional moment in order to compare the costs and benefits of alternative decision-making rules. The information available and utilized in this decision-making process is supposedly unlimited. At the institutional level, however, the same conditions do not apply. There are transactions costs associated with access to information, but if an institutional structure is implemented to cut down those costs, such as Cost-Benefit analysis, similar benefits at the constitutional moment can be realized at the institutional level.

Hayek would find Cost-Benefit analysis to be helpful, but not realistic. Cost-benefit analysis requires that the long-term effects of policy be predictable; Hayek argues that no one can accurately predict what will become of future civilization so predictability is not a reality (Hayek 1960, 24). On the other hand, Hayek argues that new knowledge emerges through the process of information sharing. No one knows what will become of civilization because no one can predict what civilization-changing knowledge may emerge through debate. In this sense Cost-Benefit analysis would have more potential benefit to society then it would potential costs: it sheds light on new knowledge for debate—the scientific method. Yet, Hayek would only support a constitutional mandate in favor of Cost-Benefit analysis if the principles of Cost-Benefit analysis are constitutionally defined. Thus a guideline of what may be considered costs and benefits should be adopted in section one of Amendment XXVIII.
Second, Cost-Benefit analysis educates policy makers in the economic way of thinking. Bruce Ackerman wrote an essay for the Conference on Regulation and the Social Sciences in Reston, Virginia, 1982, entitled “Cost-Benefit and the Constitution” (Ackerman 1985, 351). In the seven-page essay Ackerman outlines six features of Cost-Benefit analysis and how congressmen and women differ from policy analysts on each feature. The features are as follows: cost-benefit analysis is comprehensive (accounts for opportunity cost), has universalistic criteria (is not group specific), has technical character (crunching numbers rather than virtues), is outcome oriented (looks at progress in terms of both the short and long run), has a concept of time (considers possible long-term effects from the onset), and uses probabilistic reasoning (mean, variance, and utility). In Ackerman’s conclusion, not all members of Congress account for opportunity costs but instead consider the good of their constituents above the good of society. They primarily have a short-term perspective and would rather consider what is moral than what is efficient. 

Ackerman believes that Cost-Benefit analysis should serve as an institutional focus for a new system of constitutional checks and balances through economics (Ackerman 1985, 352). Ackerman’s main argument is that social scientists, including lawyers, need to gather information on the “ills of an activist regulatory state” so that they may be prepared for the (inevitable) coming of another constitutional convention (Ackerman 1985, 257). It would be beneficial for politicians to follow in their footsteps. This convention would make Cost-Benefit analysis mandatory in congressional deliberation because Cost-Benefit analysis can properly balance the conflicting views of policy analysts and politicians by incorporating the social scientific method in the deliberation process. 

The third benefit is compatibility of Cost-Benefit analysis with other modes of gathering information. Cost-Benefit analysis does not require compromise between policies, but it may create incentive for a more thorough deliberation process. Legislators do not receive uniform social scientific information when the do their own research. Through Cost-Benefit analysis, as conducted by an independent group of the legislature, Congress may compare the results of the analysis to interest group opinions, the party platform, and other conventional modes of information gathering. 

One criticism of legislators is that they do not read a bill in its entirety before voting on it. If few voting members read the bills that they pass, due to time costs, why would they read an analysis of the bill as well?  Combining the three benefits—access to information, an educated way of thinking, and compatibility—the answer is simple. The analysis explains the bill. Congressmen and women may use the analysis as a type of “Cliff notes” allowing them to understand the content of the bill along with its possible outcomes from the scientific perspective. If they disagree with the analysis, they will study the bill more closely. The analysis will introduce a positive view of legislation, which may be used in conjunction with the normative ideology of each decision-making individual. The scientific perspective presented by social scientists serves as a catalyst for more extensive research and at the same time removes the cost of information gathering for voting members of Congress, assuming that a group other than the decision-makers conducts the analysis. 
Finally, Cost-Benefit analysis eliminates wasteful legislation. Based upon the analysis, legislation is either approved of or discarded before it is considered for further deliberation. This also gives the Cost-Benefit test more than an advisory role in the law making process.
THE COSTS

The following question is helpful when examining the costs of Cost-Benefit analysis: What makes Cost-Benefit analysis so controversial in politics? Considered from the normative perspective of Congress, some costs and benefits should not be granted numerical values, and respectively cannot be included in the analysis. This concept of morality introduces the first cost of Cost-Benefit analysis: the measurement problem. The utilitarian view of Cost-Benefit analysis seems immoral to many politicians even though it may be optimal according to the social sciences. Robert H. Frank reports in his essay “Why is Cost-Benefit Analysis so Controversial?” that politicians do not want to chose between any number of programs if each program is capable of saving lives (Frank 2000, 913). 

Policy analysts measure the “immeasurable” cost and benefits through the “willingness to pay criteria.” For example, someone who is infected with a disease or has lost a limb would be asked, “How much would you be willing to pay in order to no longer have the disease or to undo the loss of your limb?” The amount a person is willing to pay determines the ultimate value they place on their life and limbs. Judge Richard Posner argues that this is not a valid measurement. An individual would respond with an amount equal to their income range or slightly higher if they expect friends and family to help pay. It would therefore seem as though richer people value their lives more than the impoverished. Or alternatively, the impoverish have no sense of the value of money and underestimate their own value.
Another measurement is the “willingness to accept criteria” (Posner 2000, 1155). Instead of asking after the fact what someone would pay to have an inconvenience undone, true preferences are reflected in what payment would be required to have a disease or loss of limb inflicted upon them. Posner explains, “Willingness to accept provides better protection for property rights, which have an important economizing role in a market economy” (Posner 2000, 1155). In other words, the willingness to accept criteria asks at what price someone would sell their life or limbs for. Regardless of the criteria used, there will be no uniform response. Someone with Apotemnophilia (an amputation fetish) would consider the loss of limb a benefit and require no payment, whereas an Olympic athlete would undoubtedly consider it a cost and require a large sum. No matter how we try to amend the measurement problem, it will always exist in Cost-Benefit analysis.
The second cost is the Evaluator-Stakeholder problem. “In practice, analysts try to estimate costs and benefits by using survey methods or by drawing inferences from market behavior. Both approaches,” reports Frank, “are fraught with difficulty” (Frank 2000, 917). The relationship between the evaluator of a program and the stakeholder of a program will skew both data collection and the way in which results are interpreted. A tension exists between the evaluator and stakeholder because each has a different reason for conducting the analysis: the stakeholder may want to increase the scope of a program whereas an evaluator may want to decrease or eliminate funding altogether. When applied to the ex ante investigation of costs and benefits, it is important to question who gathered the data and what their motives were. Since there is a problem in measuring the “immeasurable” effects, whoever conducts the research has the power to determine the measurement. 
Henry S. Richardson introduces the third cost of Cost-Benefit analysis. He argues in “The Stupidity of the Cost-Benefit Standard” that Cost-Benefit analysis leaves no room for compromise of solutions. The standard of Cost-Benefit analysis is to investigate the costs and benefits of one issue independent of its alternatives. He explains, “practical intelligence requires [that we have the ability] to refine our ends, to assess alternative means in light of multiple ends of objectives, and to give up on pursuing an end when it seems appropriate to do so” (Richardson 2000, 980). Cost-Benefit analysis meets none of these requirements. The only sense of opportunity cost comes from comparison between many analyses. It does not force congressmen and women to clarify the end goals of their legislation nor does it inspire new solutions though compromise. 

The fourth cost is the problem of inefficiency. The Cost-Benefit test increases the scope of information available to the decision-makers and requires legislators to acknowledge the weakness of some legislation as grounds to find better solutions, but legislators are not required to consider the null hypothesis—the costs and benefits of doing nothing at all. Neither does Cost-Benefit analysis address the problem of inefficiency when every bill with greater benefits than costs is passed. In Limits of Liberty James Buchanan comments that historical constraints on government have not been successful in “curbing the appetites of majority coalitions” (Buchanan 1975, 191). Assuming that there exists “a constitutional provision [requiring] that all proposals for public or governmental outlay satisfy a Benefit-Cost criterion,” Buchanan concludes that legislators will continue to inefficiently allocate resources by passing all bills that meet the criterion (Buchanan 1975, 191). This can be referred to as bill bundling. Evidently, individual bills with greater benefits than costs, as a bundle, may be too costly as a result of collection and enforcement costs.

The final cost to the Cost-Benefit test is the cost of information gathering. Cost-Benefit analysis is too costly for members of Congress because to gather information and to read each bill takes up time from other duties. Additionally, few legislators are trained in the necessary sciences to conduct a proper analysis. The cost of information gathering reflects Buchanan and Tullock’s discussion of decision-making and external costs. 

Decision-making costs are the costs of convincing more than one person to agree on an issue whereas external costs are the costs of allowing others to make decisions in one’s place (Buchanan 1962, 45). Decision-making costs would necessarily incorporate information-gathering costs. As Frank H. Knight frequently asked, “When should an individual rationally stop considering the pros and cons of an issue and reach a decision” (Buchanan 1962, 97)? In other words, at what point should a committee or legislator stop gathering and comparing information? The people must agree what are considered “costs,” what are considered “benefits,” and what should be left out of the analysis. Because not all costs and benefits may uniformly be measured, such an agreement would come only at expense to time and effort. If time and effort must be sacrificed for all bills, either bills rarely would be passed, or the analysis for each bill would be carelessly conducted, with no change in the number or type of bills approved.

MITIGATING THE COSTS
To accentuate the value of the benefits, the costs of mandating Cost-Benefit analysis can be lessened. The first cost is the measurement problem due to the normative conflict; that is, people weight costs and benefits differently. The second cost is the evaluator-stakeholder problem. The third cost is the problem of compromise. The fourth cost is the problem of inefficiency and fifth is the cost of information gathering. 

Robert H. Frank best refuted the measurement problem in his article, “Why is Cost-Benefit Analysis so Controversial?” He explained that just because benefits are more difficult to measure than costs is not an adequate argument for its dismissal in the deliberation process, “just as the fact that costs are easier to forecast than revenues does not provide a compelling reason for firms to abandon profit maximization” (Frank 2000, 928). Above all, the Cost-Benefit test allows legislators to consider the impact that their decisions may have on the economy. Money spent on one issue benefiting a small group cannot be spent on other programs that may be of more value to society. Regardless of how the immeasurable costs and benefits are weighed by decision-makers, the actual costs, in terms of government revenue, cannot be ignored. Similarly if required to consider how many people benefit, as opposed to by how much some people benefit, legislators will see exactly what economists mean by “efficiency.” Though some things, such as the price of life cannot be uniformly measured, some costs and benefits can fit into a formula. If a formula is designed for what can be considered costs and what can be considered benefits, as Hayek would have it, only those costs and benefits would be analyzed; all others should be subject to the deliberation process.

The second cost was the evaluator stakeholder problem, and fifth was the cost of information gathering.  There is a trade-off between information gathering and the number of bills passed, so the cost of gathering information is simply too high for members of Congress to comply with. If we assume that an independent group other than the decision-makers, who are not subject to the evaluator-stakeholder problem, conduct the analysis, those costs could be dismissed or at minimum reduced significantly by diverting the costs away from the decision-makers. In the next chapter I propose a third house of the legislature to formalize this assumption. Represented by scholars, this new body will present a Cost-Benefit analysis for proposed legislation; they would be the “panel of experts” Dr. Boettke may have had in mind. 

Third, Henry S. Richardson introduced a solution to the problem of compromise, which he called Intelligent Deliberation. This alternative requires legislators to clarify their end goals. Like Cost-Benefit analysis, Intelligent Deliberation considers the long-term effects and asks positive questions, such as: who is the target, what are the desired end goals, what are the possible outcomes, and do the outcomes meet the desired goals? 
In Richardson’s criticism of Cost-Benefit analysis, he said “practical intelligence requires [the ability] to refine our ends, to assess alternative means in light of multiple ends of objectives, and to give up on pursuing an end when it seems appropriate to do so” (Richardson 2000, 980). Cost-Benefit analysis does not accomplish this on its own. Essentially Intelligent Deliberation makes legislators more responsible for their decisions. Intelligent Deliberation is explored further in Chapter Four.

Richardson only criticizes Cost-Benefit analysis on the terms that if one or the other must be used, Intelligent Deliberation is a better alternative. I agree that Cost-Benefit analysis as the sole means of deliberation is “stupid” and that his idea of Intelligent Deliberation is a thoughtful cure to government inefficiency, but without Cost-Benefit analysis, Intelligent Deliberation can not be much more intelligent than our current system. 

Richardson agrees with Frank that Cost-Benefit analysis as a principal is useful, but as a standard for decision-making restricts the potential outcomes in the decision-making process. Hayek would be equally critical but would not dismiss Cost-Benefit analysis all together; neither would Richardson. There is nothing in Richardson’s essay stating that the Cost-Benefit test is “stupid;” only that the standard is. He in fact agrees with a pamphlet titled “Benefit-Cost Analysis in Environmental, Health, and Safety Regulation: A Statement of Principles” co-signed by Kenneth Arrow and Robert Hahn. It reads:

Benefit-cost analysis should be required for all major regulatory decisions, but agency heads should not be bound by a strict benefit-cost test. Instead they should be required to consider available benefit-cost analyses and to justify the reasons for their decision in the event that the expected costs of a regulation far exceed the expected benefits (Richardson 2000, 975).

Though I disagree with Arrow and Hahn that the members should not be “bound” by the test, legislators should be required to consider the costs and benefits. Furthermore Richardson says, “It is perfectly appropriate to give [Cost-Benefit analysis] a negative and reactive role either as a heuristic that can raise red flags or as an after-the-fact accounting device” (Richardson 2000, 999, emphasis added). 

The fourth cost was the problem of inefficiency. In the Benefit-Cost test Buchanan assumes that if the benefits outweigh the costs then legislators will pass the bill. In my analysis of the Cost-Benefit test I assume that if costs outweigh the benefits the bill will not be passed. Knut Wicksell, the father of Public Finance theory agrees. “Every state activity and thus every expenditure,” says Wicksell, “is to be rejected which imposes upon the community a sacrifice exceeding the usefulness of value to the community of the corresponding state service” (Wicksell 1896, 76). In this sense, Cost-Benefit analysis only informs the legislature what cannot be done. The Constitution is a document designed to tell government what it cannot do because “it” is done better elsewhere in civil society. As a constitutional mandate, the solution supplied in this thesis fits. It is best left up to the deliberation process to determine which beneficial bills should be funded. If Buchanan’s prediction is nonetheless accurate, an additional mandate, such as a budget constraint, as is discussed in Chapter Four, could aid in limiting the possibility of passing too many bills.

THE CONSTITUTIONAL REQUIREMENTS


In order to make it constitutionally sound, Cost-Benefit analysis can be modified. This section summarizes those changes. Take note that the three changes in this section reflect the three sections of Amendment XXVIII. 

First, the definition of costs and benefits shall be constitutionally defined. Rather than comparing the costs of one group to the benefits of another, the analysis should consider the aggregate gains and losses to society. Principles of the costs shall include the monetary costs in terms of tax revenue used and additional taxation required to fund a program or regulation, or to compensate a taking. Costs shall also be constitutionally defined as money lost to society because businesses close resulting from market regulation. Finally, costs shall be defined as the value lost to a community (for example, a neighborhood) when government seizes property and compensates below private value. Just compensation can be calculated by asking all residents what price they require for compensation in order to give up that property, then subtract the sum of that amount from the amount government actually pays in compensation. If the private sum is greater than the actual compensation, the neighborhood faces a welfare loss to society: 
Aggregate Personal Value – Government Compensation = Social Loss (if positive)

Aggregate Personal Value – Government Compensation = Personal Gain (if negative)

Aggregate Personal Value – Government Compensation = Just (if equal)

The benefits shall be measured in a similar way. Benefits should include the present value of government revenue saved through a program requiring fewer long-term expenditures than the former program. Benefits shall also be constitutionally defined as the monetary increase in social welfare due to job creation. Finally, using the welfare principle of a taking, the compensation must be equal. If the sum of all personal value is lower than the actual compensation, individuals may have faced a personal gain, but only at the expense of inefficiently using taxes, which other community members also pay. Finally, the Cost-Benefit test should include a ratio of those who benefit and those in society who pay but do not benefit.


A second adjustment to Cost-Benefit analysis incorporates an independent panel of experts constitutionally designed to conduct the Cost-Benefit test and approve of or discard legislation based upon that analysis. Because the analysis shall only include social scientific costs and benefits, scholars shall be on the panel. The Cost-Benefit analysis shall be used in conjunction with a deliberation process which requires legislators to specify the end goals of their legislation. 

Third, Cost-Benefit analysis should set guidelines for the government while still allowing the deliberation process to define “optimality.” Therefore, the analysis should not allow for all beneficial legislation to be passed. All programs with greater costs than benefits should be discarded and a budget constraint should provide the necessary incentive for legislators to maximize benefits to society by choosing the least-cost alternatives. Finally, an expenditure plan would tie funds to specific programs so that legislators must visualize the growing scarcity of government revenue.

COSTS OF IMPLEMENTATION


Some Cost-Benefit analysis is already used in the U.S. government. The Ways and Means Committee for example uses a version of it, and the Bush Administration has designed a website for public access to the analysis. Though these changes are progressive they are not enough to combat the many dimensions of government failure, particularly legislative failure. Fortunately, since some committees already use Cost-Benefit analysis, the cost of implementation will be low. 


The next chapter introduces section two, the third house of Congress. Chapter Three explains the assumptions made about the third house and analyses the costs and benefits of authorizing this house to independently conduct the Cost-Benefit analysis, approve of or discard legislation based upon the analysis, and to set the budget constraint.
CHAPTER THREE

Section Two: Third House of the Legislative Branch

Weighing the Costs and Benefits
Members of the third house of the legislative branch shall be granted the enumerated powers to conduct a Cost-Benefit analysis, to approve of legislation for new programs, programs requiring renewal of funding, and market regulation based upon that analysis, and to set a budget constraint. A third house of the legislative branch shall consist of scholars capable to conduct a Cost-Benefit analysis on proposed legislation.

Members of the third house shall serve terms of six years. Members shall be nationally recognized scholars elected through a coalition of National Academies. No rider shall be amended to a bill without approval by the third house. A formula shall be developed to prioritize bills and allocate time to each analysis.
“Despite much gospel to the contrary,” writes Edward H. Levi, “a legislature is not a fact-finding body. There is no mechanism, as there is with a court, to require the legislature to sift facts and to make a decision about specific situations” (Levi 1949, 31). In an attempt to reduce decision-making costs for legislators and to promote fact-finding, a third house of Congress is introduced in the three part Amendment. The third house has enumerated and strictly limited responsibilities. Its first power is to conduct a Cost-Benefit analysis for all proposals which require new or additional funding and restrict the markets. The second power is to approve of or discard legislation which does not pass the Cost-Benefit test. The final power is to fix the budget constraint. 

The most difficult task in designing a third house of the legislature is qualifying the members. This paper will not limit whether or not elections should occur on a rotating basis, how the members should be elected, or for how many terms they may serve. Also this paper will not set the requirements necessary to become members of the third house, how many representatives should hold office at one time, or whether or not the members are allowed a staff. It is not the people, but rather the process which is emphasized here. 

This chapter provides an outline of the third house as provider of the mandated analysis and budget constraint. The deliberation and ratification process will supply answers to those questions which I am not qualified to provide in this paper. The paper will focus on the responsibilities, powers, benefits and costs of designing a third house to conduct the analysis and constrain the budget. First a list of explanations about the third house is provided to clarify why scholars have been chosen to fill the third house, along with a diagram depicting how the law making process must be modified to accommodate Amendment XXVIII.

EXPLANATIONS

Section two of Amendment XXVIII is the most controversial section because it proposes the greatest change to our current government. This paper first assumes that scholars, who have been nationally recognized by some non-institutionalize process, are least-worst to fill the third house of Congress. They are more qualified than politicians to conduct a Cost-Benefit analysis and have access to the information on funding and regulation. A coalition of National Academies would know who is who among the nationally recognized scholars, and therefore such a coalition is one body appropriate to appoint members to the third house. These scholars are furthest from political influence because they are elected through a non-governmental process. The amendment provides no suggestion on how to create such a coalition, how to choose the Academies, or how the coalition should appoint or elect its candidates. It is up to the American people to discover the best combination of experts to conduct a least-biased analysis.
Though section two of Amendment XXVIII requires the greatest change, its purpose is to add to the decision-making process for the purpose of efficiency. Though Congress will lose some leniency in approving proposed legislation, the third house will enforce competence in the law making process. The third house of Congress should therefore be placed early in the law making process. Because it has the power to void bills that do not pass the Cost-Benefit test, this power is most useful after the first reading of the proposed legislation. In this position the third house is capable to prevent the approval of hazardous legislation. See the figure below:
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The bill is proposed by either representative house of Congress as usual. The bill must first be read to the house initiating the bill. That house then votes either to send the bill to the Cost-Benefit house or to dismiss the bill. After the Cost-Benefit house analyzes the bill, the Cost-Benefit house discards the bill or sends it back for continued deliberation. During the second reading, the analysis is presented. After the second reading the bill may then be sent to any committee for further analysis, such as the Ways and Means Committee in the House of Representatives. With the committee’s approval, the bill is read for a third time and sent to the second representative house for confirmation. The second representative house reads the bill and the analysis together then sends the bill to any committee as usual. The house reads the bill a second and third time for approval and may then send the bill to the President to be signed. 

As will be discussed in the next chapter, an expenditure plan must be included in the bill. When a bill is proposed by the House of Representatives the expenditure plan is included after the second reading. When a bill is proposed by the Senate, however, an expenditure plan is amended only after the bill has been sent to the House of Representatives. If that bill passes confirmation by the House of Representatives it must be resubmitted to the Senate to confirm the expenditure plan. No changes may be made to the bill itself. This step is different for each house because the House of Representatives is alone authorized by the Constitution to legislate on appropriations.

The third house saves time through the revised process in three ways. First, because all bills violating the Cost-Benefit test are eliminated early on, the houses are not burdened to perfect a bill which cannot be perfected. Second, the third house will present the information to Congress, thus saving time that the decision-makers would have spent conducting individual scientific research in addition to interviews with interest groups and constituents. Third, since the proposed bill and its appropriations are passed as a package, less time is taken than if Congress were to pass the bill, then repeat the process for appropriations.

RESPONSIBILITIES AND POWERS

Madison wrote in Federalist No. 51 the following: 

In Republican governments the legislative authority necessarily predominates. The Remedy for this inconvenience is to divide the legislative into different [houses]; and to render them by different modes of election and different principles of action as little connected to each other as the nature of their common factions and their common dependence on society will admit.
Though it is not evident that Madison supports more than two houses in the legislature, it is not clear that he opposes a third. The new house will differ from the others in both mode of election and purpose, as fits the criteria set forth by James Madison. Recall from chapter one that because the seventeenth amendment made the House and Senate similar in both modes of election and function, Madison’s vision no longer applies to the legislature.
The first enumerated power in the amendment is for the third house to conduct the analysis for programs and regulations as proposed by Congress. The analysis will focus on the aggregate gains and losses to society as defined in the constitutional amendment. The third house would act as an advisory group for the legislature in the sense that it advises Congress on the costs and benefits of the approved legislation. In carrying out its task as advisor to the legislature, the panel must present the analysis to Congress prior to congressional deliberation. Refer to the diagram on page 34. The analysis is presented during the second reading of the bill. The third house also assumes authority over Congress by eliminating bills that do not pass the Cost-Benefit test.
The second enumerated power in the Amendment for the third house is to set the budget constraint, which is to remain fixed each year for a period of six consecutive years, and must be approved by three-fourths of the third house and the President. The new budget shall not go into effect until the fiscal year after a six year term. 

The budget constraint must remain fixed for six consecutive years so that the budget overlaps Presidential election cycles. The budget constraint will only apply for one and one half Presidential terms. No one can predict with certainty which party will be in power when the new constraint is applied, so political parties will have less incentive to influence the panel. To clarify, the party in power will be hesitant to push for a larger budget because the opposing party may gain majority power before the constraint is again adjusted. The party in power also may not push for a tighter constraint in the equally likely event that their party remains in power. Either way, the President must strategically approve the budget constraint. It is therefore appropriate that the panel hold office for terms of six years and that they assign the budget constraint at the end of each six year term. 

COMBINING IDEAS


The third house of Congress is supported by a combination of two ideas: rules review and a “depoliticized regulatory process.” Section two combines the research of James Bower on rules review, and Stephen Breyer on an independent panel of experts. In 1990 James Bower researched the Illinois Joint Committee of Administrative Rules, an oversight committee in the Illinois state legislature. In The Vicious Circle, Supreme Court Justice Stephen Breyer suggested a panel of experts, located in the Executive Branch including lawyers, scientists and other professions to submit a Cost-Benefit analysis of risk regulation to bureaucratic agencies and to have decision-making power over the President. The third house of Congress brings together both ideas. Legislative Cost-Benefit analysis will help regulate the regulators, as Bower proposes, and a legislative panel of experts will solve the problem of incompetence in Congress, concentrated in Breyer’s solution. Both ideas, when combined and mandated before legislation is passed, will lower the transaction costs of fact-finding. 

James Bower investigates the purpose and effectiveness of the rules review process in the Illinois Joint Committee of Administrative Rules. This group acts as a legislative oversight committee to analyze an agency’s plan to implement legislative programs (Bower 1990, xi). Because bills do not specify how policies shall be implemented, bureaucratic agencies take on the responsibility of interpreting bills. This is known as redelegation of power. Redelegation of power to the bureaucracy violates the principles of representative government and the separation of powers (Bower 1990, 10). The purpose of rules review is to make executive agencies responsible for how they allocate funds and interpret bills. The Joint Committee may object to administrative plans and recommend changes in order to secure the original intent of those bills. Although Congress may play a more active role in implementing programs through rules review, the problem of redelegating power is not eliminated.

Joint Committee recommendations are ineffective because the committee lacks the authority to penalize agencies for noncompliance (Bower 1990, 63). Rules review attempts to revive representative government and the separation of powers by allowing legislators to clarify their program goals before programs are implemented by agencies, but this goal can be realized without this additional step if legislators clarify their goals before the bills are passed. If legislators were to do so, the transaction costs of implementing bills will significantly decrease. In this way Bowers’ ideas are molded and revised to propose section two of Amendment XXVIII.

Supreme Court Justice Stephen Breyer, having noticed an imperfection in risk regulation for health care and the environment, calls for a “depoliticized regulatory process” (Breyer 1993, 56). An Executive group of experts should have the mission of improving risk regulation through expertise in various fields of study, facilitated by elites who are influenced by neither government nor the public, and are granted the power to make decisions. The elite would understand science, economics, administration, law, and may use a language communicable among many fields (Breyer 1993, 61). Breyer established that Congress cannot adequately regulate risk reduction based upon “congressional committees and subcommittees with overlapping jurisdiction, political competition among members, legislation that proceeds one statute and subject matter at a time, distrust between branches that may be controlled by different political parties… as well as the understandable Congressional tendency to respond quickly and directly to public perceptions, all work[ing] against the development of a more systematic coordinated approach to regulating risks” (Breyer 1993, 57). For the same reasons Congress is not competent to regulate the markets.

Breyer claims that bureaucracies rationalize because they weigh the potential costs with the potential gains of new systems. Bureaucracies also have connections with many “experts” and are independent of both the political and public sectors. Finally they have the power to create authoritative decisions and gain respect, which in turn attracts better staff. Respectively, a panel of experts should take account of market regulation, but I disagree with Breyer that such a group with decision-making powers should be institutionalized in the executive branch.

Bureaucracies are not the only government body capable of rationalizing through a Cost-Benefit test of systems, issues, agendas, appropriations, programs and bills. Bureaucracies emerge in order to fill the void left by an irresponsible legislature. If Cost-Benefit analysis was constitutionally mandated the legislative branch may reclaim its initial constitutional powers, assuming that the mandate is in fact enforced. If any body of experts is to have legislative power, it ought to be in the legislative branch. Theorists agree that there should be experts in the decision-making realm, and that some type of Cost-Benefit analysis should be incorporated in the deliberation process. What is not uniformly agreed upon is where such a group should be located.

THE BENEFITS

There are both costs and benefits associated with a third house in the legislative branch. Please note that the following cost and benefits are merely speculative; such a house has never before been attempted.
The paper has many times emphasized that a third house of Congress decreases the cost of gathering information. A trade-off exists between information gathering and the number of bills passed, so the cost of gathering information is simply too high for representatives of Congress to do alone. If we assume that an independent group other than the decision-makers, who are not subject to the evaluator-stakeholder problem, conduct the analysis, information gathering costs could be reduced significantly by diverting those costs away from the decision-makers and into the hands of a third house of Congress. Because the third house only has the powers to gather information, approve of or discard legislation based that analysis and to set a budget constraint, information gathering becomes a benefit of the third house rather than a cost of Congress.
Illuminating the benefit of gathering information, the third house of Congress may promote further research. The scientific perspective will serve as a catalyst for more extensive research, especially if legislators disagree with the analysis. 
The third house does not replace or jeopardize our current representative system. If the analysis is read, it will introduce a positive view of legislation which may be used in conjunction with the ideological aspect of politics. Legislators may then invest more time speaking with constituents, lobby groups, and other politicians. Though the decision-makers must still conduct their own research, it is on a level closer to the opinion of the public. Legislators may compare results of the analysis with interest group opinions, the party platforms, and other modes of conventional information gathering. Any information the third house did not find scientifically appropriate to include in the analysis may be discovered through further research and deliberation.
A third benefit is diversity of perspective. Communication is encouraged between the public and private sector as social scientific evidence is linked with public opinion. Whereas public opinion has always reflected the diverse perspectives and backgrounds of the many people within the United States, the social sciences too have diverse perspectives and theories. One result of a third house represented by varying schools of thought is to discover the common grounds for these theories so that all decision-makers receive a common understanding of the available information. 

Fourth, the third house of Congress is independent. The panel of experts is not politically elected and therefore should not be politically influenced when assessing public policy. Though a scholar will undoubtedly have loyalty to a political party, the parties cannot threaten to punish scholars for diverging from party platforms in the same way that they could with politicians. Recall that scholars have been chosen for the third house not because they are flawless, or even non-partisan, but rather because they have the greatest access to information, are capable of less biases in conducting an analysis, and have fewer ties to the a budget than politicians. 

THE COSTS

Speculatively, the third house of Congress will lower the costs of gathering information, but in lowering those costs, they may create the cost of time constraints for both themselves and the rest of Congress. Each bill may require a different amount of time for analysis depending upon the issues. The amendment proposes that Congress may not deliberate on a proposed bill until the third house has approved it through the Cost-Benefit test. This may have both positive and negative consequences. Congress can pass fewer harmful bills on the one hand, but they may also pass fewer beneficial bills on the other. Uncertainty makes this cost difficult to calculate 

Two scenarios arise when instituting a third house of Congress; either legislators may wish to vote on a bill before the third house has time to complete the report, or so many bills may be introduced that the third house may not feasibly complete an analysis for each one. A formula must be developed to prioritize bills and allocate time to each analysis. Without such a formula, a third house of Congress may cause more chaos than content. 
The second cost of a third house of Congress is the threat of more Bureaucracy. James Bower warns that Congress has become too bureaucratic and government is therefore drifting away from democratic principles. Will a panel of experts, much like a committee, create more of a bureaucratic mess? The need for experts in government derives from a mindset that the common citizen cannot comprehend the way in which government functions. Does this mindset not therefore discourage a government “for the people by the people” when only a certain class of citizen qualifies? The previous chapters have emphasized legislative failure, but contrary to Breyer’s praises, bureaucratic failure also contributes to incompetent government. A more thorough discussion of bureaucratic failure appears in the following chapter. 

Third is the potential for corruption including bribery, logrolling, and lobbying. Bribes in government are a common practice, whether directly through illegal monetary transactions, or indirectly through logrolling. Chapters One and Two emphasized that logrolling is a direct contributor to government failure. To introduce more people into government may increase, rather than decrease, the threat of logrolling and therefore increase the presence of government failure. Lobbying becomes a threat if the panel aligns with the President or Congress to set the budget constraint, if the panel aligns with Congress to skew its analysis in favor of unfavorable legislation, or if the members become representatives of the academies rather than the theories.

If scholars are elected by academies, those representatives may find ways to benefit that academy or state. Unanimous consent of the analysis could lessen this threat, yet may not be enough. In this case the third house would use up more transactions costs while contributing no additional information. 

Corruption may also occur in the House and Senate if the third house is used to vote out minority party bills. After the first reading, the house initiating the bill must vote whether or not to send the bill forward to the third house. On bills strictly divided along party lines the majority party may only approve legislation they support and dismiss legislation favored by the opposition. 
A fifth cost is the contradicting idea of competence. In attempting to promote competence in Congress, has a house of the legislature been created which is incompetent to set a budget constraint? How does the panel know what budget to set? This cost questions the feasibility of any independent group to set a budget constraint.

MITIGATING THE COSTS

To accentuate the value of the benefits I will show that the costs of implementing a third house can be mitigated. The first is time constraints. The second is more bureaucracy. The third is potential for corruption. The fourth is harm to minority parties, and fifth is the contradicting idea of competence. 

Though difficult, it is not impossible to ease time constraints. The panel can determine at the start of each fiscal year how many proposals shall be analyzed, based upon the number of bills that were feasibly analyzed in previous years. This limits the number of bills a legislature may propose each year requiring new funds, renewal of funding and regulation of the market. Just as our constitution faced a period of trial and error, the third house will require a period of trial and error until our government is able to adapt to efficiency.


As figure 1 shows on page 34, the law making process is revised by Amendment XXVIII. Congress may propose as many bills it desires, but that house must vote to push bills forward for analysis. Another change prohibits riders, or additional programs and agendas, unless analyzed by the third house. Otherwise would defeat the purpose of mandating Cost-Benefit analysis in the first place.

The second cost was the threat of bureaucracy. Though the panel is very much like an independent bureaucracy, the panel does not propose legislation nor does it partake in decision-making; therefore the third house poses no threat to the democratic process. The panel of experts acts as an independent bureaucratic committee in order to eliminate the need for bureaucratic committees within each house and the Executive. The House and Senate will rely less upon committees because some committee work is transferred to the third house. Representatives then have more time to focus on those whom they represent.


The third cost was the potential for corruption. Members of the third house may take allegiance with a political party or state, but what should be emphasized is the process, not the people. The process rewards the scholars nothing for aligning with the President or any political party when conducting a Cost-Benefit analysis or when setting the budget. The incentive therefore does not exist for corruption unless some outside force creates one. The third house must remain small enough so that corruption does not go unrecognized, yet large enough so that diverse perspectives maintain a check on the passions of the house.
The fourth cost was harm to the minority party, but even if the majority party submits all legislation they favor, there is no guarantee that each of those proposals will be approved by the third house. Also if all minority bills may be voted out, incentive is created for the minority party to make a stronger defense in favor of their proposals, and to compromise to favor more people. The final cost was the contradicting idea of competence. For the first six year term, the budget will need a soft constraint so that the panel may experiment to find the optimal budget. By the end of the sixth year the third house can make an educated calculation for the following term’s budget. The panel has no incentive to over or under estimate the optimal budget because they may or may not be re-elected. Just as with the time constraint, the budget constraint will face a period of trial and error, allowing leeway to raise revenue so that the errors are not so cumbersome. Madison’s vision clarifies that a legislator, and respectively a panel member, must have knowledge of the issues at hand. Comprised of economists and social scientists, the panel would have knowledge of the issues relating to a budget constraint.

CONSTITUTIONAL REQUIRMENTS


To be constitutionally sound, this chapter has clarified some changes for the third house of Congress. This section summarizes those changes.

First, the panel members must serve six year terms in order to bypass party persuasion. Second the law making process must be revised to incorporate the third house. Not all bills are automatically reviewed by the third house. The house submitting a proposed bill must agree to push the bill forward for analysis. This guarantees that the panel is not analyzing a bill that has less than a majority’s chance of approval. Third, riders may not be added to bills without approval by the third house. Just as the Supreme Court filters the number of cases it reviews per year, the third house must devise its own guidelines on how to prioritize its time. Finally, scholars must be nationally recognized before considered as possible candidates.
COSTS OF IMPLEMENTATION

 
Set aside from the costs associated with managing a third house of Congress, there are costs of implementing the new body into our system of government. 


The next chapter weighs the costs and benefits of a budget constraint and expenditure plan. Even with Cost-Benefit analysis and a panel of experts, legislators lack the incentive to consider opportunity costs without a budget constraint. In the analysis of Cost-Benefit analysis a budget constraint and expenditure plan were proposed. The following chapter explores this requirement as part of the solution to government failure and a revival of Madison’s vision.

CHAPTER FOUR

Section Three: Budget Constraint and Expenditure Plan
Weighing the Costs and Benefits

A budget constraint shall be set by three-fourths of the third house of the legislative branch and approved by the President at the end of every sixth year. The budget constraint shall be applied the following fiscal year and shall remain fixed for six consecutive years, only to be adjusted for inflation.

An emergency fund shall be created by Congress. The definition of what shall be considered an emergency shall be established. Revenue in this fund shall not be used without three-fourths approval by both houses.

No bill shall be approved by Congress for new programs or programs requiring renewal of funding which does not contain within it an expenditure plan. An expenditure plan must include the amount of revenue used and how funds shall be allocated throughout a program.

The expenditure plan shall be added by the House of Representatives alone.
The threat of government failure remains even if Congress subjects its bills to the Cost-Benefit test. There are loopholes for failure, thus section three is added to Amendment XXVIII. Section three contains two clauses: the first is a budget constraint, and the second is an expenditure plan specifying how funds shall be allocated. For the expenditure plan, both the program and its appropriations must be voted upon as a package. Whereas the first requirement creates a sense of scarcity in allocating revenue, the second ensures that reason is used. 

LOOPHOLES FOR FAILURE

Cost-Benefit analysis is a way to constrain the majority rule, but bill bundling is a cost of unconstrained Cost-Benefit analysis. Buchanan explains in Calculus of Consent that decision-makers will avoid the rule of unanimity because decision-making costs, or the cost of persuading others to agree, may be too high; yet he argues in Limits of Liberty that few people would consent to a “wholly unconstrained departure from the unanimity rule” such as a simple majority (Buchanan 1975, 191). Buchanan therefore introduces an “economically meaningful constraint on majority decisions” in which a Cost-Benefit test is mandated. 

The only bills eligible for deliberation are those with equal or greater benefits to costs, but nothing prevents bill bundling, also described in Chapter Two. As James M. Buchanan and other Public Choice scholars have noted, some bills may individually pass a Cost-Benefit test, but if policies overlap with other programs, the bills may create greater costs as a package. To exemplify the dilemma of bill bundling, Buchanan investigates two projects that meet the Cost-Benefit test only by a close margin (Buchanan 1975, 191). 


Project I and Project II have similar costs and benefits and are to be decided upon independently. Since both have greater benefits than costs independent of the other, both are passed. However, in accepting Project II in addition to Project I, the collection-enforcement costs of both projects increase, and the external or spillover cost added by Project II are “left out of account in the choice-making sequence” (Buchanan 1975, 193). As a bundle the projects together are too costly.
The second loophole for government failure is limitless legislation. In addition to spillover costs, decision-makers have unconstrained passions, or compassions, outweighing their reason. As Robert H. Frank explains in “Why is Cost-Benefit Analysis so Controversial?” no legislator wishes to choose between varying programs when each have the potential to save lives (Frank 2000, 913). If no incentive compels legislators to choose between alternative programs, society is burdened by programs with overlapping functions. Because each program requires funding, the government pays twice the necessary funds to solve one problem. As Knut Wicksell asserted in 1896, “If several alternatives secure the required qualified majority, some way must be found to choose amongst them” (Wicksell 1896, 92). A budget constraint provides the incentive to choose between programs. Yet, even if the third house eliminates all bills with excessive costs, and if a budget constraint limits one solution per problem, the budget may still be too large. The purpose of the budget constraint is not only to limit the number of solutions per problem, but to limit the number of problems the government tries to solve. Only a few problems actually require government assistance, and a constraint can limit the reach of government influence on economic activity. The budget constraint requires legislators to prioritize.

The third loophole for government failure is bureaucratic failure. Although the legislature may only pass beneficial legislation once the Cost-Benefit test is enforced, the means of funding remains in question. Bureaucrats review policies and propose appropriations to fund programs. Since appropriations are not typically proposed until after a bill is signed into law, the legislature is less aware of how public revenue is allocated until long after the programs are passed. When this occurs one of two problems arise: 1) citizens are overtaxed for poorly designed programs or 2) government runs a deficit; both of which can and should be avoided. 

Thus far the amendment has not sufficiently limited the role of bureaucrats. Whereas the legislature maximizes its power through pork barreling to gain support for re-election, the bureaucracy maximizes its interest in leisure and budget. William Niskanen argued in 1971 that larger budgets increase “salaries, power, and prestige,” so bureaucrats will inefficiently supply output (Wallis 1999, 40). Joe Wallis defines bureaucratic failure in his book Market Failure, Government Failure, Leadership and Public Policy. He writes: “even if socially beneficial policies were enacted, bureaucratic failure will ensure that these policies are not efficiently implemented… [because] public servants lack sufficient incentives” (Wallis 1999, 37). Bureaucrats benefit directly from increased government expenditure whereas voters independently face minimal costs and benefits in comparison. As a result, bureaucrats have greater incentive to increase government spending than have the taxpayers to decrease taxes. 

Gordon Tullock notes that American bureaucrats are appointed by the President, have no connection to the people, and serve short terms (Tullock 2002 53). Similar to legislators, bureaucrats “make many decisions that will have little or no direct effect on themselves and hence [those decisions] can be made with the best interests of” the people in mind. Tullock continues, “Unfortunately, bureaucrats, in general, have only weak motives to consider these problems carefully” (Tullock 2002 54). Again, the wrong incentive structure affects the government failure. Rather than providing bureaucrats with the incentive to promote the best interest of the people, it is more efficient to cut out the middle man and provide the correct incentive for legislators to promote the best interest of the people by allocating funds efficiently.

EXPLAINATIONS

These loopholes make sections one and two insufficient, therefore a budget constraint and expenditure plan are added to the amendment. The third house limits the number of programs applicable for deliberation through a Cost-Benefit test, and a budget constraint produces an additional limit with the incentive to choose among programs and use reason when making that decision. The budget shall be constrained long enough that legislators learn from the constraint. Collection-enforcement costs increase as the budget increases (Buchanan 1975, 193), so the budget must remain fixed in order to minimize these costs. The budget constraint must also be strict so that revenue is not adjusted through increased taxation. Without this constraint, no sense of opportunity cost would exist. 

The constraint shall be approved by three-fourths of the third house and confirmed by the President. Because the third house has no control over how funds will be used, and therefore has no connection to the budget once in place, the decision-making costs of a budget constraint are minimal, making a three-fourths majority both legitimate and possible. The third house may begin deliberation on the budget constraint at any time during its six year term. It must however be confirmed by the end of the sixth year and cannot be applied until the new term.
The expenditure plan supports the theory of Intelligent Deliberation introduced in Chapters Two and Three. Henry S. Richardson claims that the legislature should be responsible to clarify the end goals of its legislation (Richardson 2000, 980). Two hundred years prior, Knut Wicksell introduced the idea of earmarking expenditures in “A Principle of Just Taxation.” “It is a necessary condition,” concludes Wicksell, “that expenditures and the means of financing them be voted upon simultaneously” (Wicksell 1896, 116). In doing so, the legislature clarifies which parts of the programs are to be emphasized and how each part shall be funded. 

Earmarking expenditures at one time was standard but because increased income created excess revenue, the modern budgetary system moved away from earmarking. Enough surplus revenue was available to fund most expenditure so it was no longer necessary to address a plan for funding until long after the bill was approved (Wicksell 1896, 91). Legislators always had the right to submit an expenditure plan with a proposed bill, but unless expenditure plans are constitutionally binding those plans can not be enforced (Wicksell 1896, 91). For a visual of how the expenditure plan fits into the law making process, refer to Figure 1 on page 34.

The budget constraint and expenditure plan play off one other to generate one effect. The budget constraint produces scarcity in funding whereas the expenditure plan enforces competition for funding. Competition is established when a proposed bill includes funding because those funds can no longer be used elsewhere if the bill is passed. Both scarcity and competition are necessary criteria for equilibrium in a market system, and both criteria apply to the law making process.

Government failure, as should be clear, is more than a problem of government spending. Government spending must be efficient, regardless of how much is spent. Many policies and programs are replaced at a rapid pace and our government continually funds new programs to solve the same problems. These programs are known as discretionary programs and require appropriations. Congress also passes mandatory programs, such as Social Security which does not require appropriation legislation. Section three of the proposed amendment deals primarily with discretionary programs because they are frequently replaced; Mandatory programs should not escape the Cost-Benefit test, but may be exempt from the budget constraint. If efficiency can prevent the need for new programs, annual government spending may remain constant, with more problems solved in the long-run. Overtime the number and types of bills approved may increase, but overall spending will be efficient.

ASSUMPTIONS

Earmarking is commonly associated with taxation. The thesis proposes a solution to government failure, but does not endorse a specific theory of just taxation. The term earmarking used in this paper assigns already collected revenue to program expenditures and makes no mention of how the revenue should be collected. Similarly, although the budget should be announced and limited prior to the fiscal year, this paper sets no optimal budget. Matters such as these shall remain flexible for future governments to contemplate.

THE BENEFITS 
The remainder of Chapter Four completes the final analysis of Amendment XXVIII, and compares Amendment XXVIII to the three amendments proposed by James M. Buchanan in December of 2005.

Section three of Amendment XXVIII both targets awareness of opportunity cost and decreases logrolling. If enforced, the budget constraint provides incentive for decision makers to choose the least costly of all beneficial proposals. Legislators become aware of the trade off between programs due to scarce government revenue when funds have a hard budget constraint and expenditures must be earmarked. Because funds are limited, and therefore bills applicable for funding are limited, the decision-maker uses reason to avoid the act of vote trading. Along with opportunity cost, a budget constraint sets a ceiling for government spending and increases awareness of marginal cost. In other words, decision-makers calculate the cost of each additional program. 

Fourth the budget constraint promotes equilibrium through supply and demand. Whereas people supply funds through taxation, and Congress demands funds through appropriations, the budget constraint determines the price range from which the two may bargain. Wagner argues:

[T]he government and Parliament represent the two sides of a business transaction, the government assuming the role of the supplier, parliament that of demander for state services. The judgment of each as regards the value and costs of state services may easily be different. [But there exists] a strong probability that some compromise will be reached by bargaining between the government and Parliament (Wicksell 1896, 85). 

Gordon Tullock clarifies that decentralization on the purchasing side and competition on the service supplying side may lead to greater efficiency (Tullock 2000, 57). Although Tullock initially refers to voting methods, the same logic is applicable to the law making process. The legislature passes appropriations bills, but it is the bureaucracy that sits on the purchasing side in our system; the bureaucracy makes the first proposals for funding. An expenditure plan will decentralize the purchasing side so the power to demand is delegated back in the hands of many representatives rather than few bureaucrats. Though the people still supply the funds through taxation, the budget constraint limits that supply; the supply side falls to the third house of Congress as it sets the budget constraint. Legislators must submit competing proposals, and through the invisible hand, the most efficient proposal prevails.


Finally, Amendment XXVIII saves time in the law making process. Traditionally Congress repeats the law making process twice: first to pass the program, then to pass the appropriations. Under Amendment XXVIII, if a bill is proposed by the House of Representatives, the bill and the expenditure plan are passed as a package in one cycle of the law making process. When a bill is proposed by the House of Senate, however, a bill takes one and a half cycles because an expenditure plan shall only be added in the confirmation loop of the House of Representatives. Refer to Figure 1 on page 34. If the bill is approved by the House, it must again pass through the Senate for confirmation of the expenditure plan. No deliberation on the bill shall take place during the confirmation of the expenditure plan. 

THE COSTS

Though the benefits are strong, there too are costs. For example, a budget constraint may limit accessibility to funds in emergency situations. If the budget constraint is strictly enforced, the government cannot increase revenue through taxation, nor can it easily go into deficit, therefore few options are available in times of national crisis. A budget constraint also raises the issue of military funding. According to the Constitution, Congress has the power to “raise and support” an army. Military funding is supported through government revenue, so the military too would compete for funding.

Second, a budget constraint prohibiting deficit may violate the Constitutional powers of Congress. Congress is granted the power to “borrow money on the credit of the United States” in article one section eight. If a budget constraint prohibits Congress from borrowing money on credit of the United States, or otherwise prohibits a deficit, the amendment overrides rather than enhances the Constitution. The purpose of Amendment XXVIII is to compliment, not overturn constitutionally granted powers.

Third, legislators may strategically postpone implementing approved programs until the end of a fiscal year. Legislators may not implement programs early in the fiscal year because funds could be used elsewhere. Thus the legislature may wait in case it wishes to discard some program. No funds would be used and no programs would be implemented until the last minute. If this were to happen the bureaucracy, which still has power to implement and enforce new laws and programs, may become overwhelmed when all laws and programs are delivered at one time.

Finally, a budget constraint may create a cost against investment funding. Some programs are investments and require long term funding before benefits appear. An expenditure plan will explain how funds will be used, but funds may need to be drawn from future budgets to fund long-term goals. This would decrease the budget for each year before the year begins, thus fewer bills will be passed and fewer problems will be solved with each budget. 

MITIGATING THE COSTS

To accentuate the value of the benefits I will show that the costs of mandating a budget constraint and expenditure plan can be eased. The first two costs are limited funding for emergency situations and military expenses. The third cost is a threat to the Constitutional powers of Congress. Fourth is postponement of implementing approved programs, and fifth is investment funding.
Emergency funding is a cost that can be overcome. All that is required is a plan. For example, a set rate of each fiscal budget at the start of every year, or funds remaining at the end of each fiscal year, can be deposited into a national emergency fund. This emergency fund would be off limits except in times of national catastrophes, possibly including emergency military funding, when approved by a large majority of Congress, for example three-fourths of both representative houses. To prevent conflict, a definition for “emergency” must be provided when the fund is established.

As for the dilemma over Constitutional powers of Congress, borrowing should only occur in extreme situations, for example, when the emergency fund has not accumulated enough revenue to cover the costs of a national crisis. Borrowing on the credit of the United States too must require a large majority of both representative houses.


One cost may actually be counted as a benefit: Postponed implementation. This type of strategic decision-making guarantees that funds are used efficiently before a program is enforced. Legislators essentially would be waiting until all opportunities are present. Yet, it is not likely that all programs would be postponed; only those with questionable outcomes.
The question of investment funding cannot be easily overcome. As with any investment, Congress is taking a risk. Though this cost cannot be overcome, it is a reality of economic activity, and the government too must abide by the rules of the market.
CONSTITUTIONAL REQUIREMENTS


Only three additional requirements conclude this analysis. First, a funding plan must be established for emergency situations, and access to the emergency fund must be limited through the deliberation process. To guarantee that arbitrary situations are not declared “emergencies,” a definition of emergency must be set. Finally Congress must agree to use emergency funds only upon consent of a large majority, such as three-fourths of both representative houses. Though seemingly impossible this requirement confirms the intensity of an emergency.

BUCHANAN AMENDMENTS


Complimentary to Amendment XXVIII, James M. Buchanan published an article titled “Three Amendments: Responsibility, Generality, and Natural Liberty,” in December of 2005. “Fiscal irresponsibility” begins Buchanan, “stares us in the face and cries out for correction.” Irresponsibility on the federal level stems from various avenues including Keynesian economics, increased government, delegation of authority to committees, responsiveness to interest groups, and a continuing failure “to reform the budgetary decision structure.” Buchanan proposes that the budget be set to estimated tax revenue and that the requirement may only be waived with approval by three-fourths of both the House and Senate. Section three of Amendment XXVIII bares the most similarity to Buchanan’s first amendment. Section three reforms the “budgetary decision structure” through a constraint. The budget constraint promotes fiscal responsibility by creating scarcity of funds, but unlike Buchanan’s amendment, section three makes no specification for how the constraint should be formulated. 

Buchanan’s second amendment bans discrimination on any level, including monetary discrimination. This amendment supports a flat tax rate and requires uniform program benefits for all citizens and residents. Section one of Amendment XXVIII supports Buchanan’s second amendment as benefits are uniformly distributed among the citizens, but enforces no particular tax structure.

Finally, Buchanan proposes an amendment prohibiting federal regulatory authority over the markets. “The proposed amendment would allow government authority to prevent interferences with the natural liberty of voluntary exchange while not allowing for intrusion into private market behavior.” Section two of Amendment XXVIII supports Buchanan’s final amendment. The third house has the authority to discard legislation which inefficiently regulates the markets, yet does not eliminate federal control over private market behavior. Though Buchanan’s third amendment would not be strictly enforced through Amendment XXVIII, its rationale is nonetheless represented.

COSTS OF IMPLEMENTATION

The costs of implementation for part three are minimal. The budget constraint shall be set by the third house of Congress and members of the third house shall be paid, but this cost was already accounted for in the previous chapter. Section three also shares the costs of passing the entire amendment, which requires proposal by two-thirds of both houses or the states and ratification by three-fourths of the states or convention.

In aggregating the costs and benefits of the three section of Amendment XXVIII, the concluding chapter asks “Is the Solution a Solution?”

CHAPTER FIVE

Is the Solution a Solution?

In reviewing the costs and benefits of each section of Amendment XXVIII, this chapter asks “Is the solution a solution?” More specifically, do the three sections unite to combat the problems of legislative failure? Can Madison’s vision ever be revived? 
ENFORCMENT
Through the amendment a new check on the legislature shall be enforced by the Judicial Branch. By means of judicial review, the courts shall determine whether or not Congress has complied with the mandates. The Constitution and all amendments are subject to judicial interpretation and Amendment XXVIII is undoubtedly flawed by language. The amendment in this paper is best understood as a rough draft. A final version shall only come through deliberation. 

IS THE AMENDMENT A SOLUTION? 
Each section of Amendment XXVIII solves some problems associated with legislative failure. No section alone is a sufficient solution, but as a whole the amendment is. Through the costs, the amendment finds balance. Section one proposes the use of Cost-Benefit analysis to solve the problem of incomplete information, and changes the short-run perspective by incorporating economics in the deliberation process. By revising Cost-Benefit analysis to provide a formula for what shall be considered costs and benefits, one cost, the measurement problem, is mitigated. The idea of Cost-Benefit analysis, however, still faces the evaluator-stakeholder problem, and the cost of gathering information. Finally, Cost-Benefit analysis does not prevent legislators from bill bundling. Section one therefore can not alone provide a sufficient solution to legislative failure. 

The evaluator-stakeholder problem can fortunately be overcome through section two of Amendment XXVIII. Section two introduces a third house of the legislative branch. Section two cuts the cost of gathering information by assigning fact-finding to an independent group. Since members of the third house are independent of the political process, the evaluator-stakeholder problem is solved. Section two places an academic check on the House and Senate, but it does not, however, eliminate the problem of redelegating power to bureaucratic agencies. Also, though legislators are more informed, they are not required to clarify the end goals of their legislation and may still engage in bill bundling. Section two also does not provide a sufficient solution to legislative failure.


In section three the budget constraint produces a sense of scarce funding while an expenditure plan requires legislators to specify their end goals. The budget constraint provide a solution to bill bundling by creating limits and forcing legislators to choose amongst bills, whereas the expenditure plan eliminates the problem of redelegating power to bureaucratic agencies by specifying on how funds shall be allocated for desired outcomes. Alone, section three does not provide greater access to more complete information, does not cut the cost of gathering information, and does not enforce the long-run view of legislation. Section three is therefore not a sufficient solution either. 

The three sections instead work together to promote efficiency; each accounting for problems the other two could not. As a whole, the solution is a solution. Combined, the three sections address the problem of legislative failure and revive Madison’s vision. Whereas cost-benefit analysis promotes “knowledge of the subjects,” the budget constraint creates incentive to use “sound judgment” through reason. Finally, the expenditure plan shows how legislators use that reason to allocate scarce revenue. The three change legislators’ behavior to promote “an upright intention” by changing how legislators fulfill their self interest of re-election. Because legislators must clarify how funds shall be allocated throughout a program, and therefore how programs shall be implemented, Amendment XXVIII provides a solution to some problems in Bureaucratic failure. In conclusion, legislative failure is adequately, but not perfectly, solved through Amendment XXVIII—promoting efficiency in the law making process, and proving itself as one answer to the question “What would it take?”
Regardless of the costs and benefits of Amendment XXVIII, whether or not it is ratified depends entirely upon how important efficiency in the law making process is to those with the power to make a difference. Before ratification can become practical, additional research is required on the mechanics of making such a constitutional change possible. I encourage any student to take on this challenge. My hope is that this project has opened channels for communication on the problem of legislative failure and a need to revive Madison’s vision of competent government.
APPENDIX

The Constitution of the United States of America: Article One, Section Seven

SECTION 7. All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with amendments as on other bills.

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it, with his objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which is shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such cases the votes of both Houses shall be determined by Yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sunday excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.
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