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“No man can be a competent legislator who does not add to an upright intention and a sound judgment a certain degree of knowledge of the subjects on which he is to legislate.”

James Madison

Federalist Paper No. 53

“A central message of public choice theory tells us that if politics generate undesirable results, it is better to examine the rules than to argue about different policies or to elect different representatives. Well and good. But those of us who have peddled this message have been too reluctant to get down and dirty with proposals for constitutional change.”










James M. Buchanan




“Three Amendments: Responsibility, Generality, and Natural Liberty”
CATO Unbound
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PREFACE

Amendment XXVIII

The Paper proposes and defends the adoption of the following amendment to the Constitution of the United States:
SECTION 1. No bill shall be approved for new programs, programs requiring renewal of funding, or regulation of the market, which does not first pass a Cost-Benefit test as conducted by an independent and qualified third house of the legislative branch.
The house in which a bill is proposed must vote after the first reading to send the bill forward to the third house for analysis. The costs and benefits used in the analysis must conform to the following guidelines:

1. Costs shall be monetarily quantifiable in terms of tax revenue used and additional taxation required to fund a program, regulation, or compensation of a taking. Costs shall include the estimated loss to society from the loss of business due to a takings or market regulation. Costs shall include compensation for a taking and the social loss of a taking when government compensates below aggregate personal value.

2. Benefits shall include the present value of government revenue saved in comparison to a program formerly in place. Benefits shall include the monetary increase in social welfare resulting from the creation of new jobs. 

3. The Cost-Benefit analysis shall include a ratio of those who benefit in society to those who pay but do not benefit.
SECTION 2. Members of the third house of the legislative branch shall be granted the enumerated powers to conduct a Cost-Benefit analysis, to approve of legislation for new programs, programs requiring renewal of funding, and market regulation based upon that analysis, and to set a budget constraint. A third house of the legislative branch shall consist of scholars capable to conduct a Cost-Benefit analysis on proposed legislation. 
Members of the third house shall serve terms of six years. Members shall be nationally recognized scholars elected through a coalition of National Academies. No rider shall be amended to a bill without approval by the third house. A formula shall be developed to prioritize bills and allocate time to each analysis.
SECTION 3. A budget constraint shall be set by three-fourths of the third house of the legislative branch and approved by the President at the end of every sixth year. The budget constraint shall be applied the following fiscal year and shall remain fixed for six consecutive years, only to be adjusted for inflation. 
An emergency fund shall be created by Congress. The definition of what ought be considered an emergency shall be established. Revenue in this fund shall not be used without three-fourths approval by both houses.

No bill shall be approved by Congress for new programs or programs requiring renewal of funding which does not contain within it an expenditure plan. An expenditure plan must include the amount of revenue used and how funds shall be allocated within a program.
The expenditure plan shall be added by the House of Representatives alone.
* * *


James Madison defined a competent legislator in Federalist Paper No. 53 as someone who has control over his or her self interests, uses reason, and has knowledge of the issues at hand. The following thesis shows, on the basis of Public Choice theory, that the structure of the U.S. Constitution does not provide sufficient constraints to lead self-interested politicians toward competence. A solution to this government failure is presented here in the form of a constitutional amendment. The amendment mandates the use of Cost-Benefit analysis of programs and market regulation by an independent third house of the legislative branch prior to congressional deliberation, enforces a strict budget constraint, and requires an expenditure plan for all funding before a bill shall be passed by Congress. Though the three sections of the amendment have their individual costs and benefits, the following analysis will show that the amendment, in its entirety, can counteract legislative failure and promote Madison’s vision of competence.

The amendment is proposed to check and balance the powers of the federal government, as congressional legislation effects economic activity. The Cost-Benefit test ensures that government revenue is used efficiently by passing only legislation confirmed to provide more social benefits than costs. This analysis shall be published for all members of Congress and the public at large to create awareness of the impact legislation has.
An independent and qualified third house of the legislature is necessary to conduct the Cost-Benefit analysis for new programs, programs requiring renewal of funding, and regulation of the market for two reasons. First, the time it would take for the decision-makers to conduct the analysis and to engage in deliberation would be exhaustive. The third house of the legislature relieves time costs while still providing a comprehensive analysis to aid legislators in the decision-making process. Second, if the same members of Congress who vote also compile the analysis, they may skew the data either in favor of or against the proposed bill. The third house of Congress, consisting of scholars serving limited terms and elected through non-government avenues, would be wholly independent of the political process and may therefore conduct a least-biased analysis.

Though each bill to pass the Cost-Benefit test may be in itself beneficial to society, an aggregation of those bills may cost more to society as a result of collection and enforcement costs. A budget constraint is therefore proposed to prevent Congress from approving too much legislation even under the Cost-Benefit test. A budget constraint compels decision-makers to consider alternative uses of funding and to only approve the most useful bills for society. All legislation passed for new programs and programs requiring new funding must have accompanied with it an expenditure plan specifying how much funding is required and how those funds will be allocated. Finally, the expenditure plan shows how reason is used in the process.
James Madison’s vision defines the competent legislator and promotes a competent government. Hoping to revive Madison’s vision through Public Choice theory and Cost-Benefit analysis, the following paper performs as a guide through the process of formulating and refining Amendment XXVIII.

Limitations to this paper require further research. The primary question encompassing the following thesis is “What would it take?” Americans face an expanding federal government spiraling into an inefficient law making process. The thesis is a thought experiment providing only one possible solution to the question. One limitation to this solution is found in article one section seven of the US Constitution, which makes no mention of a committee structure. Refer to the Appendix. Amendment XXVIII adds to the law making process outlined in article one section seven by instituting a third house of Congress, mandating the use of Cost-Benefit analysis and expenditure plans, and by enforcing a budget constraint. 
The thesis is based upon the law making process void of the current committee structure, so there may be a conflict in how Amendment XXVIII fits into the current process that has grown up around the Constitution. How to make it fit would require additional research at a later time. Second, the thesis suggests that scholars are the least-worst candidate to fill the third house. Other members of society may be better candidates, but every option has not been thoroughly investigated. Most important is that politicians in power should not conduct the analysis. Finally, the paper does not address the question of how government revenue should be collected. This paper only proposes that the revenue should be limited and efficiently allocated.
The goal of the thesis is to create an institutional structure that promotes competence and efficiency as understood through a collaboration of James Madison’s vision and Public Choice theory.
