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Why Should We Place and Economic Safeguard within our Constitution to Prevent Encroachment upon the Self-Correcting Mechanism of the Market?

 “To the foreigner,” says de Tocqueville, “almost all American’s domestic quarrels seem at the first glance either incomprehensible or puerile, and one does not know whether to pity a people that take such wretched trifles seriously or to envy the luck enabling it to do so” (Tocqueville, 177). Whereas de Tocqueville was referring to party politics in nineteenth century America, Meg Jacobs concludes her research on twentieth century economic politics with a response: “Part of the problem stemmed from changing consumer expectations. Americans lived in an affluent society where many goods, once considered luxuries became necessities… Americans felt entitled to material goods and demanded more. Although the cost of basic goods did not increase substantially, Americans desired more expensive items. These hankerings fostered a constant sense that the cost of living was going up as shoppers spent more of their income on high-end consumer durables” (Jacobs, 249). As a result, the oblivious consumers looked to the government for help in the form of price controls and market regulation. Her book is titled Pocketbook Politics: Economic Citizenship in Twentieth Century America and looks into the conflict between the demands of consumers and producers, exposing how easily the government was encouraged to create a quick fix to the long term process of market equilibrium.

 Unfortunately the reliance on the government to make immediate changes to the price problem merely stalled the necessary up and downs of a free market system; it did not eliminate them. In this paper I show how the government gradually encroached upon the free market capitalist system despite the Constitutional mechanisms set in place to prevent such an occurrence. The most obvious loophole for government intervention in economic affairs was to enforce economic law, which could be deemed unconstitutional, through an appeal to American public. When the government doubted compliance with government intervention, they simply made it a political issue by questioning one’s patriotism (Jacobs, 180). 

The consumer and labor groups were easy targets because they lacked representation in the Federal and state governments. As Jacobs questions, “why did consumers rise to prominence in political debates? They had no organized presence in Washington, they benefited directly from few policies, and, if anything, they seemed to be at the brunt of New Deal experimentation in the form of higher food and industry prices” (Jacobs, 120). I argue that without adequate representation of consumer and labor groups, aided by popular schools of economic thought, these groups will once again, and continually, be targeted when the United States government senses the need to regulate the markets. It was the consumer and labor groups who initiated government concern on these issues, but it was the government who manipulated these groups for further compliance once their power in economic affairs bypassed the original concerns. 


To understand the dilemma facing political economic representation in the twenty-first century and beyond, the Constitution and its published commentary in the Federalist Papers are used as a guide; the theories of Karl Marx and Roberto Unger present radical societal consequences if the system does not change in favor of the working class; and in an attempt to compromise between the masterpiece of the Federalists and the damning expectations of radical theorists, I introduce one possible solution: a third department, or house, to the legislative branch, created to quarter the currently unrepresented economic citizen. It is proposed to function as an intermediary voice between the two law making bodies of the House of Representatives and the Senate.

Government Interference


Before getting too deep into the topic of representative economics, we must examine the role of consumers and government amid the Great Depression era. Meg Jacobs examines the consumer movement provoked by “purchasing power” and “living wage” issues. She also exposes historical examples of Government’s ability to bypass constitutional restrictions on market intervention and to influence consumer decision making. Some well known examples of government intervention in the markets include taxation used to fund public goods, antitrust legislation preventing monopoly power, tariffs and quotas on foreign goods, rent and price controls, minimum wage and overtime legislation, social security, and the like. These programs and laws were put into place because the public demanded a quick fix to long standing social problems. These problem solvers unfortunately curb and at times even prevent free market equilibrium from the supply and demand function.


In the early twentieth century, before inflation was understood as a cause for rising prices, shoppers blamed “profiteers” for unpatriotically increasing prices in order to increase profits. Over time they turned to the government for price controls. Eventually the Food Administration was formed to publish “fair prices” based on wholesale, so that consumers could compare the mark-up. Another government administration put into place around this time was the Agricultural Adjustment Administration which set production restrictions on farm products, leading farmers to “plough under ten million acres of cotton and slaughter six million baby pigs to keep within regulation requirements” (Jacobs, 106).  The National Recovery Administration was formed also in the 1930s. All three government agencies became constitutionally questionable by the end of the 1930s as their control over the markets grew. 


Government gained power over the markets by taking advantage of a fearful public. It aroused public opinion to carry out its wage and price policy. “Passage of both the Pure Food and Drug Act, and the Meat Inspection Act of 1906 gave recognition to the political importance of consumer’s interest. Their passage also demonstrated the ability of mass sentiment to overcome the constraints imposed on congress by the commerce clause, which limited federal interference in economic affairs” (Jacobs, 40).

Just after implementation of the New Deal, America saw the formation of consumer groups. In one instance there was an Emergency Conference of Consumer Organizations which addressed the absence of consumer representation in the National Recovery Administration. They said “only through adequate representation of consumer interests can any degree of industrial recovery be had.” Consequently they “called for creation of a Department of the Consumer, with ‘effective power to safeguard the consumer against price-gouging and against shoddy standards of manufacturing” (Jacobs, 122). I agree that there should be a department dedicated to the consumer, but the power they need is not a safeguard against business; the consumers and businesses alike need the power to safeguard themselves from economically harmful legislation, and from their own passions.

Government’s appeal to the consumer created a new sense of patriotism. Consumers now had power over the businesses and could easily turn to big brother for backing. By World War Two new propaganda “emboldened consumers to speak up in their corner grocery stores. When they spotted price violations, consumers had the right to sue for three times any overcharge, or fifty dollars, whichever was greater” (Jacobs, 202). In 1941 the Consumer Division told consumers they “must be equipped to perform their function as economic citizens. Each center had an official complaint desk for reporting price increases” (Jacobs 187).

The unfortunate thing behind non-market regulation of prices is that when prices don’t rise, industries won’t grow, and wages therefore remain the same or decrease due to losses. The same people who spent over forty years demanding that the government help them with price controls now demanded help with wages. This created new problems: “According to trade representatives, price controls that did not allow for ‘adequate profit margins’ pushed producers out of the legitimate market and into the black market” (Jacobs 216). In fact the Office of Price Administration created a formula for calculating “fair prices” in which they “deemed irrelevant the cost of any one product in determining profits. If a company was not showing a loss, the price of any one item would not be adjusted” (Jacobs, 193). This means the only way for a business to keep from showing losses when some items were under priced was to have the fortune of carrying a product that the OPA set above cost. “The OPA soon expanded this overall earnings standard to cover a whole industry, thereby ignoring the profit-and-loss sheet of any given company” (Jacobs, 193).


The consumer and labor movement is not a prominent part of twenty-first century American politics. However the lessons of the past should not be lost. The cry for a valid voice as consumers, producers, and workers has not died out; it only lies dormant. The next drastic downturn in American economics will revive the same fears and concerns. Will history repeat itself, or can the Constitution provide more protection?

Constitution and Federalist Papers


The purpose of a Constitution is to outline those powers that a governing body does not have because it is done better elsewhere in civil society. I argue that the Constitution does not specify what within the US economic system the government does not have power over. The three clauses commonly used to show Constitutional protection of the markets are the Commerce Clause, the Enumerated Powers Clause, and the General Welfare Clause.

The Commerce Clause, which states that “the Congress shall have Power… To regulate Commerce with foreign nations and among the several states, and with the Indian tribes” (Article 1, Section 8, Clause 3), does not limit the power of government over the markets; it merely explains that the Federal Congress has power over specific parts of the economy. As explained by Dr. Doug Linder, Professor of Law at University of Missouri-Kansas City, “The Commerce Clause is a grant of power to Congress, not an express limitation on the power of the states to regulate the economy.” Accordingly, there are four interpretations of this Clause: first that the Federal Congress has complete power over commerce, second that state power is “invalid only when it is preempted by federal law,” third that there are “mutually exclusive zones of regulatory power” in which the courts decide when a zone has been invaded, and the most common interpretation is that the States lost power over certain areas of commerce but in areas not specified by the Clause, the courts decide who has jurisdiction (Linden). In addition, as defined by Wikipedia Online Encyclopedia:
 According to the Dormant Commerce Clause, even when Congress has not acted (i.e. Congress’s power to regulate commerce lies dormant) the Supreme Court may find certain state and local laws unconstitutional if they unduly burden interstate commerce… Today, if a law is challenged under the doctrine of the dormant Commerce Clause, the Court determines its constitutionality by examining its discriminatory effects. The Court is primarily concerned with whether a law in one state discriminates against out-of-Staters. If so, it is typically found to be unconstitutional. If not, then the Court proceeds in its evaluation of the law using a balancing test. The Court determines whether the burden imposed by a law outweighs the benefits. Again, if such is the case, the law is usually deemed unconstitutional. (emphasis added)
In none of the above interpretations does the Commerce Clause overtly prohibit government intervention in market regulation. 

The Enumerated Powers clause states that  “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people” (Amendment 10). As Hamilton explains in Federalist 84, the state legislators have been wasting their time with economic concerns, so it was proposed that the United States economy be united into one system and left to the United States legislators to contemplate, therefore allowing more time for the states to address state specific issues. Once the United States economic system became unified with one mode of currency and Constitutional jurisdiction as outlined by the Commerce Clause, Amendment 10 only concerns itself with economic matters when dealing with interpretations of the Commerce Clause above. By this I mean that the Enumerated Powers Clause clarifies that the first interpretation to the Commerce Clause is not adequate; other than that it adds no more protection to the US economy. In fact, a problem may occur because the states have no control over issues pertaining to the economic system (how the markets are allowed to function on a national level), but also there is no form of economic representation to address these issues by “the people” of the economy, as stated in the Enumerated Powers Clause. 

Certainly it may be argued that the Legislative branch represents the people and therefore the problem is resolved, but as Madison warns, there is a threat in the legislative branch “as the legislative department alone has access to the pockets of the people” (Federalist 48, p279). Providing a possible solution, Madison states, “In republican government, the legislative authority necessarily predominates. The remedy for this inconveniency is to divide the legislature into different branches; and to render them, by different modes of election and different principles of action, as little connected with each other as the nature of their common functions and their common dependence on the society will admit” (Federalist 51, p290). In its original form, the House of Representatives was allocated the sole power to introduce bills raising revenue and was elected by popular vote. The House of the Senate may not introduce bills pertaining to economic matters (namely revenue) but may approve or disapprove of any bills sent forth by the House of Representatives. 

The Senate was to be elected through members of the House of Representatives. With a change made by Amendment 12, the Senate also is elected by popular vote, thus leaving the two houses similar in principles of action, with a common dependence on society, and elected through similar modes. As a result, Madison’s hopeful remedy to a predominating legislative authority is nonexistent. A third house may revive this remedy.

The third commonly quoted clause is the General Welfare Clause which is cited in the Constitution’s Preamble “We the People of the United States, in order to form a more perfect Union… promote the general Welfare… to ourselves and our Posterity” and again in Article One, “The Congress shall have the Power to… provide for the common Defense and general welfare of the United States” (Article 1, Section 8, Clause 1). Reverting back to the introductory quote by Meg Jacobs, using the notion of purchasing power as a synonym to general welfare, the clause could be loosely interpreted as an argument for government enacted prices regulation. However in a letter to James Robertson on April 20, 1831, Madison explained “With respect to the words general welfare, I have always regarded them as qualified by the detail of powers connected with them. To take them in a literal and unlimited sense would be a metamorphosis of the Constitution into a character, which there is a host of proofs, was not contemplated by its creators" (Chapman).

Also as explained by Alan Chapman in the online forum “The General Welfare Clause, What does it Really Mean?” posted on FreeRepublic.com, “A clear distinction is made with respect to welfare as applied to persons and states. In the Constitution the word ‘welfare’ is used in the context of states and not persons. The ‘welfare of the United States’ is not congruous with the welfare of individuals, people, or citizens.” Consequently the General Welfare Clause has little to do with economic matters, except in extreme circumstances such as great depressions, famines and the like.

Radical Theory

Radical left theorists are known for their arguments on general welfare, endorsing an involved government as the catalyst to a more perfect society. Roberto Unger is the target theorist in this study. Known for his extreme leftist views, though an adamant critic of Karl Marx, Unger shows that conflict can be solved through gradual changes within social and political structures, rather than through violent and dramatic revolutions.

According to Unger there are three qualifications for what he calls deep-structure theory. First the theorist must distinguish the formative context, structure, or framework in historical circumstances, known for its repetitious practice of conflict and compromise between varying parties. In the second place, the framework is identified as repeatable and indivisible, usually with a closed list of possible frameworks which follow in sequence. Hegel and Marx exemplify the second premise in their theories on world history. Finally there are deep seated constraints and developmental laws, meaning that the longer a structure or framework is in place the harder it is to change it. Unger’s primary goals is to enlighten people so that the first premise remains and the last two are abolished, recognized only as mere restrictions on our ability to imagine an alternative future. He wants mankind to continually change our political and social structures before they become burdensome routines.


Unger does however praise Capitalism despite its deep rooted existence in western society. A great achievement of mankind would be to understand “how access to capital and to governmental power could be made both more freely and equally available and more compatible with economies of scale and with effective governmental policy than it can be within the current institutional forms of markets and democracy” (Unger, 120). He argues that empowered democracy requires perpetual change and necessitates a replacement of the checks and balance system with a system of numerous branches and overlapping functions (Shapiro, 479). Whereas a more compatible government to the economies of scale system is an honorable goal, replacement of the checks and balance system is not an impressive solution. Abolishing the checks and balance system while promoting continual change will create nothing more than chaos. Oddly enough, Unger recognizes the potential threat that can arise during the transitional period from one regime to another: “Even when an alternative ordering is clearly in sight and ultimately successful, there will be a transitional period, of uncertain length, during which insecurity grows, many simple wants are denied, and the country is weakened in the contest with its rivals. When it is all over, everyone may still end up worse off than he was before” (Unger 51). He therefore discredits his own remedy.


While supporting the capitalist system, Unger has in mind certain adjustments. “Unger suggests, however, that instead of the means of production being owned either by the state or individuals, it should be possible to create a rotating capital fund through which the state would make loans of capital to entrepreneurs for a fixed period of time, and then, having permitted the entrepreneur to reap sufficient profit to provide the necessary incentive for efficient production, the state should reclaim the balance of the funds in order to make fresh loans” (Collins, 401). Though a novel idea, Unger places too much control in the power of the government. In democracy, Unger claims, it is revolutionary to impose investment control, prevent public policy, set up a branch of government with the mission of reconstructing organizations, to require unionization of all labor or to prohibit unionization or replace unions with representatives (Unger, 164). By changing the course of capital investment by redirecting it through the government, Unger imposes “investment control.” He also suggests the addition of “numerous branches with overlapping functions,” thus exposing himself as a revolutionary by his own definition. Of course the type of revolution Unger suggests here carries no weight to the social revolution Marx predicts. A noticeable difference between Unger and Marx is that Unger identifies revolution as an act of conquer on the part of the government whereas Marx identifies it as an act of reaction by the people.

Disagreeing with several of Unger’s social solutions, I share one point in common. There must be a balance or compromise between the current conservative system and the goals of social theory, such as Marxism, by making changes within frameworks rather than between frameworks. Marxian Revolution can be prevented by allowing an economic voice in the constitution (a change within the framework). I do not believe, however, that we have to choose between Capitalism and Socialism, or Conservative and Liberal bi-partisan government. There is an alternative that provides a balance between our choices. The question is where this balance may be found.
Alternative and Further Research


The current system works as follows: “If [the President] approves [a Bill], he shall sign but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that house, it shall become a Law” (Article 1, section 7, Clause 2). When dealing with economic matters, the Constitution specifically says: “All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills” (Article 1, Section 7, Clause 1). For this reason, the Legislative branch is the target for my amendment, and the new house would properly be placed in between the House of Representatives and Senate, so that any bill pertaining to economic matters would first have to filter through the House of Economics before being passed on to the Senate for approval. If the Bill passes through the House of Representatives, the House of Economics, and the Senate, but is rejected by the President, the entire process would need to start over. I do not see this as a problem since matters of economics may correct themselves in due time if not interfered by the government. This long and tedious process of making a bill into a law was created on purpose by the founding fathers. Putting in place one more step for economic issues may be exactly what the market needs to adequately correct itself.


How, may you ask, would this House of Economics be staffed? First look at how the existing houses are elected. Representatives are voted upon by popular vote, but because of gerrymandering, political views and socioeconomic status are not evenly distributed among the districts. As a result the representatives’ views are not in proportion to the general population. Because economic views and social views are interlinked, and political views reflect this, there must be a way to correct this misrepresentation. Once such way is to revise the two party system, but parties cannot be forced upon people; they are formed from the bottom up and Americans may fear coercive changes in the party system because 1) they do not understand party platforms, 2) they join parties for their ability to win rather than their shared views, or 3) they fear persecution like the Communists faced during the Red Scare. 

Similarly, “Madison thought that economic decision making is coordinated so well through markets that he would apply the concept to political organizations: factions are controlled by competition” for the vote (Emmett, Response 1). Unfortunately competition for Federal positions is secluded to a distinct class of people, and most important, in order for competition to work well in the markets, there must be perfect information, which does not exist in campaigning America. The two-party system does not compete in the same way because there is not enough variety in political views to choose among. Maybe what we need is antirust legislation on party monopoly! Not a likely occurrence.

Another solution is to place an economic safeguard, which houses representatives from varying economic and social groups, to analyze legislation from a strictly economic viewpoint. There is nothing significant in the Constitution that says government cannot get involved in economics. Instead it outlines what may be done, or is expected of government, but is lacking precise restrictions. A house of economic watchdogs will have the power to tell government where it is not needed, or may request more aid where the public agrees it is needed. 
One downfall to a House of Economics is that “Political citizenship only gives the right to voice or vote to individual citizens. Our economic system includes ‘individuals’ who are not citizens [of the United States]—corporations, labor unions, agency, partnerships, residents of other nations, etc” (Emmett, Response 2). On this point, these people should be citizens of our economic system regardless of their national citizenship. If we can include international company products in our GDP, why can’t they have a voice in our system? And, of course, as we have seen through Meg Jacobs, the general public can demand more economic damage than the government (and arguably even more damage if in the government), which is why more consideration will be taken on how to chose the representatives and how to control their passions. This may not be a possibility, in which case a new alternative may be considered.
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