PAGE  
1

Keeley Reed
Dr. R-B

ISB 206H, 001

Paper 2

Legal Birth Abortion


For a nation founded on limited government and extensive privacy laws, the United States legislature often attempts to legally define social, medical, and economic issues already defined by other institutions. Since 1996, several states, including Michigan, have aimed to ban an abortion procedure known as Dilation and Extraction, or commonly called Partial Birth Abortion. Each attempt has failed. With the dawn of the new millennium, legislatures have tried a different approach. In 2003 a bill was introduced to the Michigan House of Representatives to legally define the moment of birth and to guarantee legal rights from that moment on to the new individual. By directly defining the moment of birth the legislature has intended to indirectly ban this procedure once again. The same technique has been used in congress to indirectly ban other social practices such as same-sex marriage. Because these methods of legislation are deliberately restricting, many necessary considerations such as biomedical issues, cultural change, and individual rights are not accounted for. Many unintended, negative impositions on society, medicine, and future law may result from the Legal Birth Definition Act due to inadequate research by congress. This bill is not an acceptable motion to be passed by any state legislature.

Before I address the legal, biomedical, ethical, and economic issues in the abortive procedure Dilation and Extraction (D&X), I find it necessary to clarify one point; there already exists a medical definition of birth. According to Merriam-Webster’s Medical Dictionary, Birth (n.) is “the emergence of a new individual from the body of its parent and the act or process of bringing forth young from the womb.” Live Birth (n.), which is what the Legal Birth Definition Act defines, is already medically defined as “birth in such a state that acts of life are manifested after the extrusion of the whole body” (emphasis added).

Legal Factors

The Legal Birth Definition Act, formally known as SB 395, passed by Michigan Congress, but vetoed by Governor Granholm, complicates the medical definition of birth. The overhanging purpose of the bill is to restrict or even abolish the abortion procedure Dilation and Extraction (D&X). This procedure is informally known as Partial Birth Abortion because labor is artificially induced prior to the extraction of the fetus. Although Roe v. Wade and Planned Parenthood v. Casey constitutionally protect the right to abortion and any of its procedures, in Planned Parenthood v. Casey it was also upheld that a woman’s health must be in danger for doctors to terminate any pregnancy after fetal viability. Fetal viability, meaning that the fetus is able to live if born prematurely, is generally defined as the period after 24 weeks (with the exception to fetal health and weight). The procedure most commonly performed from weeks 20 thru 40 is D&X. 

To prohibit the termination of pregnancy in the third trimester, SB 395 defines the “perinate” as “a living human being at any point after which any anatomical part of the human being was known to have been passed beyond the plane of the vaginal introitus (ie. opening) until the point of complete expulsion or extraction from the mother’s body” (SB 395, 1). Because “live” is defined in the bill as any one or more of the following: “detectable heartbeat, evidence of breathing, evidence of spontaneous movement, or umbilical cord pulsation” rather than defining it as all four acts of life evident simultaneously, the fetus is “living” as early as the second week due to umbilical cord pulsation. Also, in the fourteenth week a fetus can make spontaneous movement, week 20 a heartbeat can be detected, but it is not until the head of the baby is delivered and the umbilical cord is cut that a child can breathe. This “new” definition gives legal protection to a fetus during any procedure of abortion when the physician does not terminate life inside the womb before its removal. Only one procedure is undeniably protected because of the definition for “anatomical parts.” In SB 395 “anatomical parts” is defined as “any portion of the human anatomy that had not been severed from the body.” The procedure Dilation and Evacuation (D&E) is precisely done by severing the fetal body parts while still inside the womb. 
Furthermore, immunity to a physician from criminal liability is guaranteed by the bill if the “perinate” dies from spontaneous abortion, or if death/injury to the “perinate” is necessary to save the life of or “physical health” of the mother. The mother is not specifically granted immunity however. Here is an example of when the bill does not protect against unexpected medical circumstances. Technically speaking the woman could be criminally charged for having a naturally occurring spontaneous abortion, or miscarriage. 
A major legal argument against SB 395 is that under the Immunity clause, succeeding the above mentioned exception it states, “…and every reasonable effort was made to preserve the life of both the mother and perinate.” In all cases of abortion, such as D&X, the reason for aborting is literally not to save the life of the perinate. The very definition of Abortion (n.) in Merriam-Webster’s Medical Dictionary is “the termination of a pregnancy accompanied by, resulting in, or closely followed by death of the embryo or fetus” (emphasis added). As a result, any physician is in fact not immune to criminal charges when performing any “abortion.” 

When applying “Baby Doe” laws to the field of abortion, we end up with an even messier situation than the abortion itself. In any situation that an aborted fetus happens to survive the abortion (using the medical definition of birth), “Baby Doe” laws state that every medical effort must be administered to saving the potential life of the child. The combination of “Baby Doe” laws and the Legal Birth Definition Act create additional costs on society, and may even cause more pain to the premature individual than death. This is because without medical support, no underdeveloped aborted fetus could survive outside the womb for longer than 24 hours (Womancare Phone Interview).

Biomedical Factors

To better understand the legal controversy over “Partial Birth Abortion” we must understand the medical process of D&X. Prior to 20 weeks, the fetus is small enough to be terminated in a variety of ways whether by the injection of potassium chloride or dioxin to cause fetal cardiac arrest, with mifepristone which stops pregnancy hormones, or formerly by a saline solution. Each process successfully kills the fetus in the womb thereby exempting these procedures from the bill. Labor is then induced with misoprostol or laminaria so the fetus can pass completely through the cervix. After 20 weeks, however, the fetal head is too large to pass beyond the artificially dilated cervix. Consequently the fetus is delivered feet first and the head is collapsed enough to remove it from the womb. For reasons unknown, the fetus in D&X is not killed inside the womb like in other procedures. A simple injection would also exempt D&X from the Legal Birth Definition Act.

Since natural birth generally guides the baby head first through the birthing canal, congress defined birth in order to attack D&X specifically. Luckily there are other procedures that can be performed in the third trimester. Hysterotomy is a late abortion procedure comparable to a premature Caesarian Section. The woman’s abdomen and uterus are opened and the umbilical cord is cut before removing the fetus from the womb. In this procedure the fetus never “passes beyond the plane of the vaginal introitus” and can be killed before it is removed from the uterus. Few women prefer the procedure because there is a 0.18% -0.22% chance the scar will rupture in a wanted pregnancy (Childbirth.org). 
A second alternative is the use of Mifepristone and Misoprostol. The procedure is called Medical Abortion. Mifepristone, formerly called RU-486, “is an antiprogesterone drug that blocks receptors of progesterone, a key hormone in the establishment and maintenance of human pregnancy,” (Planned Parenthood), while Misoprostol artificially induces labor. Currently the procedure is only performed thru the ninth week of a pregnancy in the United States. A 1995 study in Paris, France proved that the procedure worked thru week 41. (Jannet D.) Rather than administering one dose of misoprostol as in the United States, the women in the study were given 400micrograms every 6 hours until labor was induced. However with prolonged gestation the fetus will not be delivered stillborn. The study addressed that “when the fetus was considered potentially viable, intravascular administration of diazepam and potassium chloride was performed prenataly” to kill the fetus (Dommergues et al, 298). 
Because Medical Abortion can be home administered, and seems applicable to every stage of pregnancy, it could very well replace all known procedures. Major side effects include above normal vaginal bleeding and gastrointestinal discomfort (Boonstra, 2). These are the same side effects experienced in a natural miscarriage (Planned Parenthood).  
Having concluded my findings on some available third trimester abortions, it is necessary to examine why women would request termination so far into the pregnancy.  Comparing information gathered in Europe where second and third trimester abortions are more openly legal than in the US, I found that a majority of late term abortions were due to neurological damage in the fetus. Anencephaly and Spina Bifida are neural tube defects in which large portions of the spine or cranium are undeveloped and exposed. They occur in every one in 1,000 live births. Children born with anencephaly may have “some basic reflexes, but without the cerebrum there can be no consciousness and the baby cannot survive” (Advocate Healthcare). According to the same resource, 75% of anencephalic births are still born while 25% die within a few hours, days, or weeks. Neurological abnormalities like anencephaly and spina bifida accounted for up to 32% of late term abortion in Dommergues’ study in Paris. Trisomy 21, also known as Down Syndrome is a chromosomal defect found in one in 800 to 1,000 babies (Advocate Healthcare). Children born with Down Syndrome generally have a 40-50% chance of heart defects, hearing impairment, and visual handicap. These children do however have the potential for brain development and live an average lifespan of 55 years (Advocate Healthcare). According to Dommergues, late term abortions were performed in 18% of the terminations because “the diagnosis was not possible earlier than the third trimester” and “in other cases, diagnosis is possible in the second trimester, but third trimester follow up is necessary to establish the prognosis” to make sure a healthy baby isn’t terminated in vain. As evident, there are several biological reasons for late term abortions, and there are also alternative procedures to Dilation and Extraction (D&X), but are these reasons and alternatives ethical?
Bioethical Factors

In bioethics the best known principle is the principle of beneficence, which is comprised of four elements, or rules; these rules, in hierarchical order are 1) to do no harm, 2) to prevent harm, 3) to remove harm, and 4) to do good. Frank Chervenak et al addresses when late term abortion is and is not justified by this principle. “Aborting a third trimester fetal patient violates the doctor’s beneficence-based obligations to it as a patient, and therefore is ethically impermissible on the principle-based approach without justification. One such justification is anencephaly, for this combines certainty of early death or complete absence of cognitive developmental capacity” but he continues “For most anomalies, such as achodroplasia and trisomy 21 (Down’s Syndrome), neither death nor the absence of cognitive developmental capacity are a certain or near certain outcome” (Chervenak et al, 294). Otherwise stated, in the case of anencephaly where the individual would surely suffer and die after birth, the most ethical approach is to prevent harm or end harm through late term abortion. Similarly, because children with Down’s syndrome are known to live until the age of 50 and are capable of further brain development after birth, more harm would be created through abortion than by completing the term and raising the child or putting it up for adoption. 
Another bioethical question to ask is which abortion procedures are more ethically acceptable after 20 weeks? On women’s response to Medical Abortion, Heather Boonstra writes, “This study confirms past findings that many women choose medical abortion for its naturalness, for the privacy it affords, and to avoid the perceived pain and trauma of surgical abortion.” Medical Abortion, when compared to other available procedures, seems like the least intrusive alternative and most “humane”. What is to be defined as humane is debatable, but as commented in response to SB 395, “every method of abortion, at any stage of pregnancy, sounds like a horribly gruesome procedure if it is described in detail. That does not change constitutionally protected rights” (SB 395 Bill Analysis, 6). Certainly there will continue to be debates over the ethics of abortion, but because it is already constitutionally protected, Medical Abortion may be our best option, especially for late terms. As stated before if the studies on late term pregnancies in Paris, France are proven accurate by US officials, medical abortion could replace all current abortion procedures. The medication may also be prescribed by regular physicians, therefore alleviating the torment many women face when passing protesters in abortion clinic entrances. Because late term abortion is perceived as least ethical, there is another plus to this procedure. The statistics found in Europe show that the number of abortions did not change after introducing Medical Abortion, but women were more willing to abort at earlier stages than later (Boonstra, 6). 
Socio-ethical Factors
Social ethics raise a different set of questions: What ethical implications are found in SB 395? And what do various religious groups in America say about third trimester abortion? To address the first question, the Legal Birth Definition Act is ethically unstable. By the new definition are people born by Caesarian Section not legally born and therefore not subject to protection under the law? I ask this because they do not “pass beyond the plane of the vaginal introitus.” Notice also that only the term “mother” instead of the term “woman” is used throughout the bill. Does this imply that a woman cannot escape the bonds of motherhood, even when the child is not yet born? Has the government gone so far in its attempt to indirectly ban Dilation and Extraction (D&X) that it will foolishly overlook such interpretations of the bill as written?

As for the religious beliefs of abortion in the third trimester I would like to point out two important facts. First, under the First Amendment of the US Constitution, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof” (emphasis added). As a result, religious beliefs should in no way be considered when passing a bill. This however is not the case for SB 395. Under the listing of positions considered, a representative of the Michigan Catholic Conference testified in support of the bills, but was also the only religious position cited in the bill. In a nation comprised of so many religious faiths, Catholicism can not be the sole representative. 

Generally speaking, religions feel it is their duty to prevent others from doing what they believe is wrong, but by forcing their beliefs on other groups, they become the oppressors to differing beliefs. Only by gentle persuasion, not legal force, will a religion justly achieve their duties. Even though religious moral codes may not be “respected or prohibited” according to the US Constitution, religion still plays a major role in shaping nonreligious moral codes. Fortunate for my argument, many religions believe in sacrificing a part to save the whole—Principle of Totality. In Matthew 5:29-30 it is written “for it is profitable for thee that one of thy members should perish, and not that thy whole body should be cast into hell.” When applied to the physical world, does this passage also command that one member, including a fetus, should perish if the rest of the body is in danger? In Massachusetts four bishops argued in a similar case as the Michigan bill to ban Partial Birth Abortion, with one exception. “It was a historic first as Cardinal Bernard Law of Boston, Bishop Sean O'Malley of Fall River, Bishop Daniel Reilly of Worcester and Bishop Thomas Dupre of Springfield urged legislators to pass a bill banning abortions in the third trimester of a pregnancy, after 24 weeks, unless a mother's life is at risk” (Catholic Article). The Roman Catholic Church also argues in the case of Double Effect that aborting the child to save the mother is permitted. They also argue in the Principle of Proportionalism that when there are two evils, take the lesser evil. They “make exceptions for pregnancy caused by rape or incest or where the child to be born will suffer certain death after birth, as in the case of an anencephalic fetus” (Hoad). 

There is also an organization known as the Religious Coalition for Reproductive Choice formed by “the Episcopal Church, Presbyterian Church (USA), United Church of Christ, United Methodist Church, Unitarian Universalist Association, Conservative and Reform Judaism, and many other traditions” that “are pro-choice—not [just] pro-abortion. Being pro-choice means we honor all choices. It means we trust women and their families to decide whether and when to have children. We recognize that in a pluralistic society such as ours, government must not impose laws about childbearing based on any one belief about when personhood begins” (RCRC). The RCRC will be engaging in the March for Women’s Lives on April 23, 2004 at the Nation’s Capitol. Even in this case, religions themselves agree that government should not “respect or prohibit” religion-specific morals because not all people in those religions are represented by the established morals. 

Economic Factors
One thing that can be “respected or prohibited” by the government is its allocation of government revenues to healthcare. If forcing physicians to make every “reasonable effort to preserve the life of the perinate” requires too much funding by the state, it may be more cost efficient to let parents decide what to do with their “perinate” than to have the state regulate. A part of the parents’ decision will be based on the costs of raising a child born with anencephaly, tisomy 21, or any other birth defect discovered in the third trimester. “Chromosome abnormalities (including Down Syndrome) occurs with regular frequency, which requires an average of $451,000 to treat. Neural Tube Defects, including Spinal Bifida and Anencephaly, is also a birth defect which needs close scrutiny, costs $294,000 to treat” (Ponda). Both mentioned costs are accumulated over the lifespan of the individual, and Down Syndrome patients survive on average 55 years longer than patients with Neural Tube Defects. I will therefore do a cost benefit analysis comparing the treatment of a Neural Tube baby to abortion in the third trimester. 

 Abortion in the third trimester varies in cost depending on the procedure used. I will first do an analysis using Dilation and Extraction (D&X), then I will do an analysis using Medical Abortion (assuming that it is legal in the United States thru the 40th week). According to Woman Choice, D&X can cost $1,030-$3,000 depending on the gestation. I will use the figure $2000 as the average cost. As previously stated, Neural Tube Defects occur in every one in 1,000 live births (this figure does not include the stillborn cases). For the state of Michigan there were 129,518 live births in 2002. According to our statistics, (129,518/ 1000=)130 of those live births had a child with a Neural Tube Defect. 130x $294,000 to treat amounts to $38,220,000. Had these 130 Neural Tube Births been prevented by D&X abortion in the third trimester the cost would have equaled 130x $2000 which is $260,000. Also, because abortion is mostly paid out of pocket by the individuals, none of the costs were imposed upon the state. However the costs of treating Neural Tube Defects are generally covered by state funded health insurance. 
Now let’s compare the costs of Dilation and Extraction to the costs of Medical Abortion to fetuses with a Neural Tube Defect. Medical Abortion costs $300-$500 depending on the gestation. The costs cover three clinic sessions: the first for general counseling and information, the second to administer the drug mifepristone and the third for a check up. These figures are only accurate up to the ninth week. The basic difference between Medical Abortion in the ninth week and the 40th week is the amount of misoprostol used and a possible injection of diazepam and potassium chloride. Misoprostol cost $0.36/100 micrograms (Wing). In late term Medical Abortion in Europe, 400 micrograms is administered every 6 hours. According to Jannet, complete expulsion occurred in 12.5 +/-7.5 hours. For the highest average cost I will assume 20 hours, equating about 4 doses of misoprostol. Diazepam cost $1.86/5mg and potassium chloride can be purchased for about $1.50/lb. I will assume the average cost for late term Medical Abortion to be $500+ ($0.36x 4x 4doses)+ $5= $511. If Medical Abortion were used for the 130 children potentially born with anencephaly, the cost would be 130x $511 which equals $66,430. 
To compare these figures better, the use of Medical Abortion for late term anencephalic pregnancies in America would have been $66,430; the use of D&X for late term anencephalic pregnancies would have equaled $260,000; and the treatment of live anencephalic births equated to $38,220,000 for just 130 cases in the state of Michigan in 2002. In either case abortion is 147 to 575 times more economically efficient for individual women/families, for the government, and for hospitals than putting an anencephalic child on life support for at most one week.  

We should be grateful that Governor Granholm vetoed the Legal Birth Definition Act, due to the vagueness of its wording and the social implications of the bill. She gave us time to discuss exactly what it is about Partial Birth Abortion that Michigan and the rest of America so heatedly dispute. Although the procedure of Dilation and Extraction (D&X) may seem gruesome and intolerable to some people, to others, allowing a child to suffer with no chance to life seems even more intolerable. Some may argue that more humane forms of late term abortion can be provided besides Partial Birth, but the most humane procedure is not even approved in the United States. Other procedures impose greater burdens on the woman’s health. Even religions waver on their opinion on Dilation and Extraction; at one moment wanting it banned, yet at other moments depending on it to save women’s lives. Granholm vetoed the bill because of its gray area exception for saving the mother’s life and because other abortion procedures at earlier terms may become legally questionable. Little did she know she saved society from a far greater controversy than restricting the basic right to early abortion.
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