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Definition of Marriage Debate


As with many other controversial issues present in today’s federal and state legislatures, congresses all over the nation are trying to combat social conflict and achieve legal agenda through legal redefinition. In Michigan the state legislature is trying to restrict abortion rights by legally defining when an individual is born. Similarly the U.S. executive has proposed an amendment to the U.S. Constitution defining marriage as the union between one man and one woman. On February 24, 2004 President Bush announced to the public that the Defense of Marriage Act signed by President Clinton is not enough to reinforce the fact that same sex partners do not deserve the right to marry. Despite the increasing acceptance of same sex marriage, Bush proclaimed “After more than two centuries of American jurisprudence and millennia of human experience, a few judges and local authorities are presuming to change the most fundamental institution of civilization” and he continued “If we’re to prevent the meaning of marriage from being changed forever, our nation must enact a constitutional amendment to protect marriage in America.” The President used both the Constitution and the Defense of Marriage Act to defend his position, even though these two documents blatantly contradict one another. The constitution states that “full faith and credit shall be given in each state to the public acts and records and judicial proceedings of every other state,” meaning that any record issued by one state shall be recognized by all others. Yet in the Defense of Marriage Act it is written that no state must accept another state’s definition of marriage, and therefore does not have to recognize any out of state marriage license—unless the license is between one man and one woman, in which case there is rarely a dispute. 

A similar Constitutional amendment was proposed in 1912 but was swiftly turned down due to the lack of rational reasoning behind it. Before I address this proposal I will outline the progressive definition of marriage since the 1800’s in order to prove that legal definitions must be represented by social definitions. Following my legal analysis I will address the biomedical concerns not considered under the proposed amendments, an economic analysis of the costs of such an amendment, and finally the ethical issues surrounding the very idea of marriage and homosexuality.
Legal Issues


In 1857 Dred Scott accused a white man of abusing his wife and children. The Supreme Court ruled in Dred Scott v. Sanford that people of color did not hold the right to marry because they were legal property to white people and not deserving of the fundamental rights of citizenship. One of these rights included marriage. Therefore, with this ruling it was legally recognized that black people could not even marry others of their own race. This ruling was overturned in 1896 in Plessy v. Ferguson but, although blacks could now marry other blacks, they were still prohibited from marrying whites. Just as today, in the midst of social change and a new acceptance of different lifestyles, an amendment was proposed to “prevent the meaning of marriage from being changed forever” (Bush Transcript). In 1912 Representative Seaborn Roddenberry of Georgia proposed an amendment forever banning interracial marriage. He quoted that such a marriage is “debasing, ultra demoralizing, un-American, and inhuman leprosy” (Kristof, A27). He further proclaimed that “it will [someday] be a question whether or not the solemnizing of matrimony in the North is between two descendants of our Anglo-Saxon fathers and mothers or whether it be of a mixed blood descended from the orangutan-trodden shores of far off Africa.”  Although Bush does not promote his amendment in such an objectifying manner, he nonetheless associates the free will of same sex marriage to completely destroying the institution of marriage. 

As social change endured beyond the years of Roddenberry’s amendment, the Supreme Court ruled in Loving v. Virginia that Virginia acted unconstitutionally by criminalizing interracial marriage and therefore expanded the definition of marriage beyond racial boundaries in 1967. If such an amendment is to be passed today, no effort by the Supreme Court can push beyond the gender boundary.

Besides the contradictions found between the Constitution and the Defense of Marriage Act, another contradiction appears in the International Covenant on Civil and Political Rights, especially as they comply with the Equal Protection and Due Process Clause of the fourteenth and fifth amendments. Article 23 of the International Covenant, signed in 1994, defines marriage as the “status of relation of a man and a woman who have been legally united as husband and wife.” However Article 3 on Equal Rights of Men and Women prohibits both the federal government and the states from “arbitrarily or irrationally discriminating on the basis of gender.” By limiting marriage to only one man and one woman, homosexuals are arbitrarily and irrationally discriminated against on the basis of their partner’s gender. 

Biomedical Issues


The biomedical implications of a legal definition of marriage create psychological and physical conflicts for a large portion of the American population. For every one in 2000 births doctors are unsure of the gender of a child. Therefore “gender identity teams” must be called in to determine the legal gender of the child (Phornphutkul, 135-137). These children may fall under a number of “abnormal” gender categories. Intersexual children have internal reproductive organs that are not consistent with the sexual category of the external genitalia. These people are also called Hermaphrodites. In many cases the parents chose the gender they would prefer the child have, but rarely does the parents’ decision complement the Gender Identity of that child (Eskridge, 93). Androgen Insensitivity Syndrome appears in people who have XY chromosomes but appear female with emphasized female characteristics (Phornphutkul, 135-137). Still yet there is the question of how the definition of marriage relates to people born with XXY chromosomes, called the Klinefelter’s Syndrome.

Besides those “abnormal” gender categories, that ironically happen normally in nature, current technology allows for innumerable changes, including hormone treatment, sexual augmentation, breast augmentation, and even reproductive intervention such as artificial insemination. Dean Spade reports in Berkeley Women’s Law Journal 2003 of her own personal experiences, “The fact that I don’t want to change my first name, that I haven’t sought out the use of the pronoun ‘he,’ that I don’t think that ‘lesbian’ is the wrong word for me, or worse yet, that I recognize that the use of any word for myself has always been/will always be strategic, is my own undoing in [doctor’s] eyes. They are waiting for a better justification of my desire for surgery, something less intellectual, more real.” The surgery mentioned here is not gender augmentation or hormone therapy; Dean merely wanted to remove her breasts. The doctors recommended that she try a breast reduction rather than a complete removal, but no doctor will willingly reduce below a C cup. What does this say about the medical field when no justification is necessary for breast enhancement, at any cup size? Before America can so willingly define marriage as between one man and one woman it must first define what makes someone a man or a woman—body shape, genitalia, or psychological identity?
Economic Issues

From an economic perspective the government should embrace same sex marriage as a form of revenue. Before the San Francisco decision to grant same sex marriage licenses, the price of a marriage license was raised to $75 per license. Between February 12, 2004 and the decision of the Supreme Court to end the practice on March 11, 2004 a total of 4,037 licenses were issued to same sex couples (Leff). This accumulated a revenue of $302,775 within one month for the state of California. On February 3, 2004 the Massachusetts Supreme Court ruled the ban on same sex marriage unconstitutional, therefore making way for gays and lesbians to marry (Law Center). Massachusetts, however only charges $4 to obtain a marriage license (Bridal Magazine). On February 20, 2004 A New Mexico County Clerk, Victoria Dunlap, issued 15 marriage licenses with over 50 more applications filed before the Attorney General announced those licenses “invalid” within a few hours. In New Mexico the cost of a marriage license is $25 therefore accumulating $375 in a few hours with the potential of an additional $1250 during the day had the Attorney General not taken action (Bryan). If same sex marriage were legal in all 50 states, every state would have a rush of couples applying for marriage licenses and drastically increasing each state’s budget in a short period of time. This increase in revenue would then drop off but have a steady inflow of revenue above what is currently maintained with the prohibition of same sex marriage. 
States will increase their revenue not only through the charge of marriage licenses but also due to the jump in income brackets for all homosexuals that chose to get married. Double income places a married couple into a higher income bracket than they were placed outside of wedlock. Because the United States imposes a progressive rather than flat tax rate, each wedded couple will have to pay a larger percentage of their annual income to the state and federal governments. Same sex marriage also alleviates the burden on states to fund adoption and foster care agencies. Because many states do not allow couples to adopt unless they are married, same sex marriage increases the number of couples seeking adoption as an alternative (or an addition) to procreation. Same sex couples can function as foster parents to children between either adoption or independence, but most likely same sex couples will aspire to adopt for themselves. On average the total cost of adoption is $12,000 taking into consideration whether the adoption agency is private or state operated. 
Finally, a basic understanding in economics is that the state shall provide public goods and services to its people. Public goods are generally defined as “non-excludable,” meaning that allowing one person to obtain the good does not exclude anyone else from obtaining that good, and “non-rival,” meaning that the good or service can not be produced through market competition. Already the states issue marriage licenses because, in being a legal institution, they can not be issued through market competition—non-rival. Furthermore marriage licenses are non-excludable because there is not a restraint on how many licenses may be issued in a given period of time. The only thing excludable about marriage is the supply of marriage candidates to the individuals, assuming that once married both spouses will not marry again. As this relates to the heterosexual institution of marriage, same sex marriage remains non-excludable. In being homosexual, the individuals are not “in the market,” per say, for heterosexual marriage. In effect the issuance of same sex marriage licenses remains non-excludable and non-rival. Because of the above mentioned reasons, same sex marriage is economically justifiable.
Ethical Issues


To further quote the transcript of George W. Bush on the ethics of marriage, he defended his proposal by saying, “The union of a man and woman is the most enduring human institution, honored and encouraged in all cultures and by every religious faith.” A deeper examination of this statement should make us wonder exactly which cultures and religions he speaks of. According to William Eskridge, “The lesson of history is not that marriage must be between husband and wife but, rather, that marriage is a socially and politically created institution that serves social and political functions” (Eskridge, 92). He further exemplifies cultural cases in which the definition of husband or wife is interchangeable and other cases in which same sex marriages are culturally acceptable. For example, Classical Crete, Native American tribes and East African Nuer recognized marriage relationships involving “boy wives” and “female husbands.” He also writes that “Native American cultures in the United States have long recognized same-sex berdache marriages” (Eskridge, 92), thus disproving Bush’s comment on culture, even American culture.

As for “every religious faith,” Richard Mohr tells a different tale. In his essay “The Case for Gay Marriage,” he writes:
In 1984, the General Assembly of the Unitarian-Universalists Association voted to “affirm the growing practice of some of its ministers in conducting services of union of gay and lesbian couples and urges member societies to support their ministers in this important aspect of our movement’s ministry to the gay and lesbian community.” 

In October 1993, the General Assembly of the Union of American Hebrew Congregations—which is the federation of U.S. and Canadian Reform synagogues—adopted a resolution calling for the legal and social recognition and support of gay domestic partners.

Mainline Protestant denominations have ceased full scale attacks on gay and lesbian relationships and are struggling with the issue of blessing them. In June 1994, the General Assembly of the Presbyterian Church (U.S.A) came within a few votes of permitting ministers to bless same-sex unions. Also in June 1994, a draft proposal by the Episcopal bishops, after describing homosexuality as an orientation of “a significant minority of persons” that “cannot usually be reversed,” went on to say that sexual relationships work best within the context of a committed life-long union: “We believe this is true for homosexual relationships as for heterosexual relationships and that such relationships need and should receive the pastoral care of the church.” In October 1993, a draft report by the national Lutheran study group on sexuality had called for the blessing and even legal acknowledgement of loving gay relationships (Mohr, 99).
President Bush continued in his address to say “Marriage cannot be severed from its cultural, religious, and natural roots without weakening the good influence of society.” I believe he is exactly correct. Severing the institution of marriage from any citizen’s rights will weaken the good influence of society. Not to point out a further contradiction, but in the same speech, Bush said “Our government should respect every person and protect the institution of marriage. There is no contradiction between these responsibilities.” There is no contradiction only if he means to say that same-sex partners are not people, and therefore not represented when he says “respect every person.”


In conclusion of the legal, biomedical, economic and ethical implications of restricting marriage as the union only between one man and one woman, it is evident that too much ambiguity lies in such a definition. As a result my team debated in favor of same-sex marriage. 
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