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BIDIN, J.:

Invoking their rights as taxpayers and as residents of Mandaluyong, herein petitioners assail the constitutionality of Republic Act No. 7675, otherwise known as "An Act Converting the Municipality of Mandaluyong into a Highly Urbanized City to be known as the City of Mandaluyong."

Prior to the enactment of the assailed statute, the municipalities of Mandaluyong and San Juan belonged to only one legislative district. Hon. Ronaldo Zamora, the incumbent congressional representative of this legislative district, sponsored the bill which eventually became R.A. No. 7675. President Ramos signed R.A. No. 7675 into law on February 9, 1994.

Pursuant to the Local Government Code of 1991, a plebiscite was held on April 10, 1994. The people of Mandaluyong were asked whether they approved of the conversion of the Municipality of Mandaluyong into a highly urbanized city as provided under R.A. No. 7675. The turnout at the plebiscite was only 14.41% of the voting population. Nevertheless, 18,621 voted "yes" whereas 7,911 voted "no." By virtue of these results, R.A. No. 7675 was deemed ratified and in effect.

Petitioners now come before this Court, contending that R.A. No. 7675, specifically Article VIII, Section 49 thereof, is unconstitutional for being violative of three specific provisions of the Constitution.

Article VIII, Section 49 of R.A. No. 7675 provides:

As a highly-urbanized city, the City of Mandaluyong shall have its own legislative district with the first representative to be elected in the next national elections after the passage of this Act. The remainder of the former legislative district of San Juan/Mandaluyong shall become the new legislative district of San Juan with its first representative to be elected at the same election.

Petitioner's first objection to the aforequoted provision of R.A. No. 7675 is that it contravenes the "one subject-one bill" rule, as enunciated in Article VI, Section 26(1) of the Constitution, to wit:

Sec. 26(1). Every bill passed by the Congress shall embrace only one subject which shall be expressed in the title thereof.

Petitioners allege that the inclusion of the assailed Section 49 in the subject law resulted in the latter embracing two principal subjects, namely: (1) the conversion of Mandaluyong into a highly urbanized city; and (2) the division of the congressional district of San Juan/Mandaluyong into two separate districts.

Petitioners contend that the second aforestated subject is not germane to the subject matter of R.A. No. 7675 since the said law treats of the conversion of Mandaluyong into a highly urbanized city, as expressed in the title of the law. Therefore, since Section 49 treats of a subject distinct from that stated in the title of the law, the "one subject-one bill" rule has not been complied with.

Petitioners' second and third objections involve Article VI, Sections 5(1) and (4) of the Constitution, which provide, to wit:

Sec. 5(1). The House of Representatives shall be composed of not more than two hundred and fifty members, unless otherwise fixed by law, who shall be elected from legislative districts apportioned among the provinces, cities, and the Metropolitan Manila area in accordance with the number of their respective inhabitants, and on the basis of a uniform and progressive ratio, and those who, as provided by law, shall be elected through a party list system of registered national, regional and sectoral parties or organizations.

Sec. 5(4). Within three years following the return of every census, the Congress shall make a reapportionment of legislative districts based on the standard provided in this section.

Petitioners argue that the division of San Juan and Mandaluyong into separate congressional districts under Section 49 of the assailed law has resulted in an increase in the composition of the House of Representatives beyond that provided in Article VI, Sec. 5(1) of the Constitution. Furthermore, petitioners contend that said division was not made pursuant to any census showing that the subject municipalities have attained the minimum population requirements. And finally, petitioners assert that Section 49 has the effect of preempting the right of Congress to reapportion legislative districts pursuant to Sec. 5(4) as aforecited.

The contentions are devoid of merit.

Anent the first issue, we agree with the observation of the Solicitor General that the statutory conversion of Mandaluyong into a highly urbanized city with a population of not less than two hundred fifty thousand indubitably ordains compliance with the "one city-one representative" proviso in the Constitution:

. . . Each city with a population of at least two hundred fifty thousand, or each province, shall have at least one representative" (Article VI, Section 5(3), Constitution).

Hence, it is in compliance with the aforestated constitutional mandate that the creation of a separate congressional district for the City of Mandaluyong is decreed under Article VIII, Section 49 of R.A. No. 7675.

Contrary to petitioners' assertion, the creation of a separate congressional district for Mandaluyong is not a subject separate and distinct from the subject of its conversion into a highly urbanized city but is a natural and logical consequence of its conversion into a highly urbanized city. Verily, the title of R.A. No. 7675, "An Act Converting the Municipality of Mandaluyong Into a Highly Urbanized City of Mandaluyong" necessarily includes and contemplates the subject treated under Section 49 regarding the creation of a separate congressional district for Mandaluyong.

Moreover, a liberal construction of the "one title-one subject" rule has been invariably adopted by this court so as not to cripple or impede legislation. Thus, in Sumulong v. Comelec (73 Phil. 288 [1941]), we ruled that the constitutional requirement as now expressed in Article VI, Section 26(1) "should be given a practical rather than a technical construction. It should be sufficient compliance with such requirement if the title expresses the general subject and all the provisions are germane to that general subject."

The liberal construction of the "one title-one subject" rule had been further elucidated in Lidasan v. Comelec (21 SCRA 496 [1967]), to wit:

Of course, the Constitution does not require Congress to employ in the title of an enactment, language of such precision as to mirror, fully index or catalogue all the contents and the minute details therein. It suffices if the title should serve the purpose of the constitutional demand that it inform the legislators, the persons interested in the subject of the bill and the public, of the nature, scope and consequences of the proposed law and its operation" (emphasis supplied).

Proceeding now to the other constitutional issues raised by petitioners to the effect that there is no mention in the assailed law of any census to show that Mandaluyong and San Juan had each attained the minimum requirement of 250,000 inhabitants to justify their separation into two legislative districts, the same does not suffice to strike down the validity of R.A. No. 7675. The said Act enjoys the presumption of having passed through the regular congressional processes, including due consideration by the members of Congress of the minimum requirements for the establishment of separate legislative districts. At any rate, it is not required that all laws emanating from the legislature must contain all relevant data considered by Congress in the enactment of said laws.

As to the contention that the assailed law violates the present limit on the number of representatives as set forth in the Constitution, a reading of the applicable provision, Article VI, Section 5(1), as aforequoted, shows that the present limit of 250 members is not absolute. The Constitution clearly provides that the House of Representatives shall be composed of not more than 250 members, "unless otherwise provided by law." The inescapable import of the latter clause is that the present composition of Congress may be increased, if Congress itself so mandates through a legislative enactment. Therefore, the increase in congressional representation mandated by R.A. No. 7675 is not unconstitutional.

Thus, in the absence of proof that Mandaluyong and San Juan do not qualify to have separate legislative districts, the assailed Section 49 of R.A.

No. 7675 must be allowed to stand.

As to the contention that Section 49 of R.A. No. 7675 in effect preempts the right of Congress to reapportion legislative districts, the said argument borders on the absurd since petitioners overlook the glaring fact that it was Congress itself which drafted, deliberated upon and enacted the assailed law, including Section 49 thereof. Congress cannot possibly preempt itself on a right which pertains to itself.

Aside from the constitutional objections to R.A. No. 7675, petitioners present further arguments against the validity thereof.

Petitioners contend that the people of San Juan should have been made to participate in the plebiscite on R.A. No. 7675 as the same involved a change in their legislative district. The contention is bereft of merit since the principal subject involved in the plebiscite was the conversion of Mandaluyong into a highly urbanized city. The matter of separate district representation was only ancillary thereto. Thus, the inhabitants of San Juan were properly excluded from the said plebiscite as they had nothing to do with the change of status of neighboring Mandaluyong.

Similarly, petitioners' additional argument that the subject law has resulted in "gerrymandering," which is the practice of creating legislative districts to favor a particular candidate or party, is not worthy of credence. As correctly observed by the Solicitor General, it should be noted that Rep. Ronaldo Zamora, the author of the assailed law, is the incumbent representative of the former San Juan/Mandaluyong district, having consistently won in both localities. By dividing San Juan/Mandaluyong, Rep. Zamora's constituency has in fact been diminished, which development could hardly be considered as favorable to him.

WHEREFORE, the petition is hereby DISMISSED for lack of merit.

SO ORDERED.
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G.R. No. 118577 March 7, 1995

JUANITO MARIANO, JR. et al., petitioners, 

vs.

THE COMMISSION ON ELECTIONS, THE MUNICIPALITY OF MAKATI, HON. JEJOMAR BINAY, THE MUNICIPAL TREASURER, AND SANGGUNIANG BAYAN OF MAKATI, respondents.
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THE COMMISSION ON ELECTIONS, THE MUNICIPALITY OF MAKATI, HON. JEJOMAR BINAY, MUNICIPAL TREASURER, AND SANGGUNIANG BAYAN OF MAKATI, respondents.

PUNO, J.:

At bench are two (2) petitions assailing certain provisions of Republic Act No. 7854 as unconstitutional. R.A. No. 7854 as unconstitutional. R.A. No. 7854 is entitled, "An Act Converting the Municipality of Makati Into a Highly Urbanized City to be known as the City of Makati." 1

G.R. No. 118577 involves a petition for prohibition and declaratory relief. It was filed by petitioners Juanito Mariano, Jr., Ligaya S. Bautista, Teresita Tibay, Camilo Santos, Frankie Cruz, Ricardo Pascual, Teresita Abang, Valentina Pitalvero, Rufino Caldoza, Florante Alba, and Perfecto Alba. Of the petitioners, only Mariano, Jr., is a resident of Makati. The others are residents of Ibayo Ususan, Taguig, Metro Manila. Suing as taxpayers, they assail as unconstitutional sections 2, 51, and 52 of R.A. No. 7854 on the following grounds:

1. Section 2 of R.A. No. 7854 did not properly identify the land area or territorial jurisdiction of Makati by metes and bounds, with technical descriptions, in violation of Section 10, Article X of the Constitution, in relation to Sections 7 and 450 of the Local Government Code;

2. Section 51 of R.A. No. 7854 attempts to alter or restart the "three consecutive term" limit for local elective officials, in violation of Section 8, Article X and Section 7, Article VI of the Constitution.

3. Section 52 of R.A. No. 7854 is unconstitutional for:

(a) it increased the legislative district of Makati only by special law (the Charter in violation of the constitutional provision requiring a general reapportionment law to be passed by Congress within three (3) years following the return of every census;

(b) the increase in legislative district was not expressed in the title of the bill; and

(c) the addition of another legislative district in Makati is not in accord with Section 5 (3), Article VI of the Constitution for as of the latest survey (1990 census), the population of Makati stands at only 450,000.

G.R. No. 118627 was filed by the petitioner John H. Osmeña as senator, taxpayer, and concerned citizen. Petitioner assails section 52 of R.A. No. 7854 as unconstitutional on the same grounds as aforestated.

We find no merit in the petitions.

I

Section 2, Article I of R.A. No. 7854 delineated the land areas of the proposed city of Makati, thus:

Sec. 2. The City of Makati. — The Municipality of Makati shall be converted into a highly urbanized city to be known as the City of Makati, hereinafter referred to as the City, which shall comprise the present territory of the Municipality of Makati in Metropolitan Manila Area over which it has jurisdiction bounded on the northeast by Pasig River and beyond by the City of Mandaluyong and the Municipality of Pasig; on the southeast by the municipalities of Pateros and Taguig; on the southwest by the City of Pasay and the Municipality of Taguig; and, on the northwest, by the City of Manila.

The foregoing provision shall be without prejudice to the resolution by the appropriate agency or forum of existing boundary disputes or cases involving questions of territorial jurisdiction between the City of Makati and the adjoining local government units. (Emphasis supplied)

In G.R. No. 118577, petitioners claim that this delineation violates sections 7 and 450 of the Local Government Code which require that the area of a local government unit should be made by metes and bounds with technical descriptions. 2

The importance of drawing with precise strokes the territorial boundaries of a local unit of government cannot be overemphasized. The boundaries must be clear for they define the limits of the territorial jurisdiction of a local government unit. It can legitimately exercise powers of government only within the limits, its acts are ultra vires. Needless to state, any uncertainty in the boundaries of local government units will sow costly conflicts in the exercise of governmental powers which ultimately will prejudice the people's welfare. This is the evil sought to avoided by the Local Government Code in requiring that the land area of a local government unit must be spelled out in metes and bounds, with technical descriptions.

Given the facts of the cases at bench, we cannot perceive how this evil can be brought about by the description made in section 2 of R.A. No. 7854, Petitioners have not demonstrated that the delineation of the land area of the proposed City of Makati will cause confusion as to its boundaries. We note that said delineation did not change even by an inch the land area previously covered by Makati as a municipality. Section 2 did not add, subtract, divide, or multiply the established land area of Makati. In language that cannot be any clearer, section 2 stated that, the city's land area "shall comprise the present territory of the municipality."

The deliberations of Congress will reveal that there is a legitimate reason why the land area of the proposed City of Makati was not defined by metes and bounds, with technical descriptions. At the time of the consideration of R.A. No. 7854, the territorial dispute between the municipalities of Makati and Taguig over Fort Bonifacio was under court litigation. Out of a becoming sense of respect to co-equal department of government, legislators felt that the dispute should be left to the courts to decide. They did not want to foreclose the dispute by making a legislative finding of fact which could decide the issue. This would have ensued if they defined the land area of the proposed city by its exact metes and bounds, with technical descriptions. 3 We take judicial notice of the fact that Congress has also refrained from using the metes and bounds description of land areas of other local government units with unsettled boundary disputes. 4

We hold that the existence of a boundary dispute does not per se present an insurmountable difficulty which will prevent Congress from defining with reasonable certitude the territorial jurisdiction of a local government unit. In the cases at bench, Congress maintained the existing boundaries of the proposed City of Makati but as an act of fairness, made them subject to the ultimate resolution by the courts. Considering these peculiar circumstances, we are not prepared to hold that section 2 of R.A. No. 7854 is unconstitutional. We sustain the submission of the Solicitor General in this regard, viz.:

Going now to Sections 7 and 450 of the Local Government Code, it is beyond cavil that the requirement stated therein, viz.: "the territorial jurisdiction of newly created or converted cities should be described by meted and bounds, with technical descriptions" — was made in order to provide a means by which the area of said cities may be reasonably ascertained. In other words, the requirement on metes and bounds was meant merely as tool in the establishment of local government units. It is not an end in itself. Ergo, so long as the territorial jurisdiction of a city may be reasonably ascertained, i.e., by referring to common boundaries with neighboring municipalities, as in this case, then, it may be concluded that the legislative intent behind the law has been sufficiently served.

Certainly, Congress did not intends that laws creating new cities must contain therein detailed technical descriptions similar to those appearing in Torrens titles, as petitioners seem to imply. To require such description in the law as a condition sine qua non for its validity would be to defeat the very purpose which the Local Government Code to seeks to serve. The manifest intent of the Code is to empower local government units and to give them their rightful due. It seeks to make local governments more responsive to the needs of their constituents while at the same time serving as a vital cog in national development. To invalidate R.A. No. 7854 on the mere ground that no cadastral type of description was used in the law would serve the letter but defeat the spirit of the Code. It then becomes a case of the master serving the slave, instead of the other way around. This could not be the intendment of the law.

Too well settled is the rule that laws must be enforced when ascertained, although it may not be consistent with the strict letter of the statute. Courts will not follow the letter of the statute when to do so would depart from the true intent of the legislature or would otherwise yield conclusions inconsistent with the general purpose of the act. (Torres v. Limjap, 56 Phil., 141; Tañada v. Cuenco, 103 Phil. 1051; Hidalgo v. Hidalgo, 33 SCRA 1105). Legislation is an active instrument of government, which, for purposes of interpretation, means that laws have ends to achieve, and statutes should be so construed as not to defeat but to carry out such ends and purposes (Bocolbo v. Estanislao, 72 SCRA 520). The same rule must indubitably apply to the case at bar.

II

Petitioners in G.R. No. 118577 also assail the constitutionality of section 51, Article X of R.A. No. 7854. Section 51 states:

Sec. 51. Officials of the City of Makati. — The represent elective officials of the Municipality of Makati shall continue as the officials of the City of Makati and shall exercise their powers and functions until such time that a new election is held and the duly elected officials shall have already qualified and assume their offices: Provided, The new city will acquire a new corporate existence. The appointive officials and employees of the City shall likewise continues exercising their functions and duties and they shall be automatically absorbed by the city government of the City of Makati.

They contend that this section collides with section 8, Article X and section 7, Article VI of the Constitution which provide:

Sec. 8. The term of office of elective local officials, except barangay officials, which shall be determined by law, shall be three years and no such official shall serve for more than three consecutive terms. Voluntary renunciation of the office for any length of time shall not be considered as an interruption in the continuity of his service for the full term for which he was elected.

xxx xxx xxx

Sec. 7. The Members of the House of Representatives shall be elected for a term of three years which shall begin, unless otherwise provided by law, at noon on the thirtieth day of June next following their election.

No Member of the House of Representatives shall serve for more than three consecutive terms. Voluntary renunciation of the office for any length of time shall not be considered as an interruption in the continuity of his service for the full term for which he was elected.

Petitioners stress that under these provisions, elective local officials, including Members of the House of Representative, have a term of three (3) years and are prohibited from serving for more than three (3) consecutive terms. They argue that by providing that the new city shall acquire a new corporate existence, section 51 of R.A. No. 7854 restarts the term of the present municipal elective officials of Makati and disregards the terms previously served by them. In particular, petitioners point that section 51 favors the incumbent Makati Mayor, respondent Jejomar Binay, who has already served for two (2) consecutive terms. They further argue that should Mayor Binay decide to run and eventually win as city mayor in the coming elections, he can still run for the same position in 1998 and seek another three-year consecutive term since his previous three-year consecutive term as municipal mayor would not be counted. Thus, petitioners conclude that said section 51 has been conveniently crafted to suit the political ambitions of respondent Mayor Binay.

We cannot entertain this challenge to the constitutionality of section 51. The requirements before a litigant can challenge the constitutionality of a law are well delineated. They are: 1) there must be an actual case or controversy; (2) the question of constitutionality must be raised by the proper party; (3) the constitutional question must be raised at the earliest possible opportunity; and (4) the decision on the constitutional question must be necessary to the determination of the case itself. 5

Petitioners have far from complied with these requirements. The petition is premised on the occurrence of many contingent events, i.e., that Mayor Binay will run again in this coming mayoralty elections; that he would be re-elected in said elections; and that he would seek re-election for the same position in the 1998 elections. Considering that these contingencies may or may not happen, petitioners merely pose a hypothetical issue which has yet to ripen to an actual case or controversy. Petitioners who are residents of Taguig (except Mariano) are not also the proper parties to raise this abstract issue. Worse, they hoist this futuristic issue in a petition for declaratory relief over which this Court has no jurisdiction.

III

Finally, petitioners in the two (2) cases at bench assail the constitutionality of section 52, Article X of R.A. No. 7854. Section 52 of the Charter provides:

Sec. 52. Legislative Districts. — Upon its conversion into a highly-urbanized city, Makati shall thereafter have at least two (2) legislative districts that shall initially correspond to the two (2) existing districts created under Section 3(a) of Republic Act. No. 7166 as implemented by the Commission on Elections to commence at the next national elections to be held after the effectivity of this Act. Henceforth, barangays Magallanes, Dasmariñas and Forbes shall be with the first district, in lieu of Barangay Guadalupe-Viejo which shall form part of the second district. (emphasis supplied)

They contend. that the addition of another legislative district in Makati is unconstitutional for: (1) reapportionment 6 cannot made by a special law, (2) the addition of a legislative district is not expressed in the title of the bill 7 and (3) Makati's population, as per the 1990 census, stands at only four hundred fifty thousand (450,000).

These issues have been laid to rest in the recent case of Tobias v. Abalos. 8 In said case, we ruled that reapportionment of legislative districts may be made through a special law, such as in the charter of a new city. The Constitution 9 clearly provides that Congress shall be composed of not more than two hundred fifty (250) members, unless otherwise fixed by law. As thus worded, the Constitution did not preclude Congress from increasing its membership by passing a law, other than a general reapportionment of the law. This is its exactly what was done by Congress in enacting R.A. No. 7854 and providing for an increase in Makati's legislative district. Moreover, to hold that reapportionment can only be made through a general apportionment law, with a review of all the legislative districts allotted to each local government unit nationwide, would create an inequitable situation where a new city or province created by Congress will be denied legislative representation for an indeterminate period of time. 10 The intolerable situations will deprive the people of a new city or province a particle of their sovereignty. 11 Sovereignty cannot admit of any kind of subtraction. It is indivisible. It must be forever whole or it is not sovereignty.

Petitioners cannot insist that the addition of another legislative district in Makati is not in accord with section 5(3), Article VI 12 of the Constitution for as of the latest survey (1990 census), the population of Makati stands at only four hundred fifty thousand (450,000). 13 Said section provides, inter alia, that a city with a population of at least two hundred fifty thousand (250,000) shall have at least one representative. Even granting that the population of Makati as of the 1990 census stood at four hundred fifty thousand (450,000), its legislative district may still be increased since it has met the minimum population requirement of two hundred fifty thousand (250,000). In fact, section 3 of the Ordinance appended to the Constitution provides that a city whose population has increased to more than two hundred fifty thousand (250,000) shall be entitled to at least one congressional representative. 14 

Finally, we do not find merit in petitioners' contention that the creation of an additional legislative district in Makati should have been expressly stated in the title of the bill. In the same case of Tobias v. Abalos, op cit., we reiterated the policy of the Court favoring a liberal construction of the "one title-one subject" rule so as not to impede legislation. To be sure, with Constitution does not command that the title of a law should exactly mirror, fully index, or completely catalogue all its details. Hence, we ruled that "it should be sufficient compliance if the title expresses the general subject and all the provisions are germane to such general subject."

WHEREFORE, the petitions are hereby DISMISSED for lack of merit No costs.

SO ORDERED.

Narvasa, C.J., Feliciano, Padilla, Bidin, Regalado, Romero, Bellosillo, Melo, Quiason, Vitug, Kapunan, Mendoza and Francisco, JJ., concur.

Separate Opinions

DAVIDE, JR., J., concurring:

I concur in the well written opinion of Mr. Justice Reynato S. Puno. I wish, however, to add a few observations.

I.

Section 10, Article X of the Constitution provides that "[n]o province, city, municipality or barangay may be created, divided, merged, abolished, or its boundary substantially altered, except in accordance with the criteria established in the local government code and subject to the approval by a majority of the votes cast in a plebiscite in the political units directly affected." These criteria are now set forth in Section 7 of the Local Government Code of 1991 (R.A. No. 7160). One of these is that the territorial jurisdiction of the local government unit to be created or converted should be properly identified by metes and bounds with technical descriptions.

The omission of R.A. No. 7854 (An Act Converting the Municipality of Makati Into a Highly Urbanized City to be Known as the City of Makati) to describe the territorial boundaries of the city by metes and bounds does not make R.A. No. 7854 unconstitutional or illegal. The Constitution does not provide for a description by metes and bounds as a condition sine qua non for the creation of a local government unit or its conversion from one level to another. The criteria provided for in Section 7 of R.A. No. 7854 are not absolute, for, as a matter of fact, the section starts with the clause "as a general rule." The petitioners' reliance on Section 450 of R.A. No. 7160 is unavailing Said section only applies to the conversion of a municipality or a cluster of barangays into a COMPONENT CITY, not a highly urbanized city. It pertinently reads as follows:

Sec. 450. Requisite for creation. — (a) A municipality or a cluster of barangays may be converted into a component city if it has an average annual income, as certified by the Department of Finance, of at least Twenty million pesos (P20,000,000.00) for the last two (2) consecutive years based on 1991 constant prices, and if it has either of the following requisites:

xxx xxx xxx

(b) The territorial jurisdiction of a newly created city shall be properly identified by metes and bounds. . . .

The constitution classifies cities as either highly urbanized or component. Section 12 of Article X thereof provides:

Sec. 12. Cities that are highly urbanized, as determined by law, and component cities whose charters prohibit their voters from voting for provincial elective officials, shall be independent of the province. The voters of component cities within a province, whose charters contain no such prohibition, shall not be deprived of their right to vote for elective provincial officials.

And Section 451 of R.A. No. 7160 provides:

Sec. 451. Cities Classified. — A city may either be component or highly urbanized: Provided, however, That the criteria established in this Code shall not affect the classification and corporate status of existing cities.

Independent component cities are those component cities whose charters prohibit their voters from voting for provincial elective officials. Independent component cities shall be independent of the province.

II.

Strictly speaking, the increase in the number of legislative seats for the City of Makati provided for in R.A. No. 7854 is not an increase justified by the clause unless otherwise fixed by law in paragraph 1, Section 5, Article VI of the Constitution. That clause contemplates of the reapportionment mentioned in the succeeding paragraph (4) of the said Section which reads in full as follows:

Within three years following the return of every census, the Congress shall make a reapportionment of legislative districts based on the standards provided in this section.

In short, the clause refers to a general reapportionment law.

The increase under R.A. No. 7854 is a permissible increase under Sections 1 and 3 of the Ordinance appended to the Constitution which reads:

Sec. 1. For purposes of the election of Members of the House of Representatives of the First Congress of the Philippines under the Constitution proposed by the 1986 Constitutional Commission and subsequent elections, and until otherwise provided by law, the Members thereof shall be elected from legislative districts apportioned among the provinces, cities, and the Metropolitan Manila Area as follows:

METROPOLITAN MANILA AREA

xxx xxx xxx

MAKATI one (1)

xxx xxx xxx

Sec. 3. Any province that may hereafter be created, or any city whose population may hereafter increase to more than two hundred fifty thousand shall be entitled in the immediately following election to at least one Member or such number of Members as it may be entitled to on the basis of the number of its inhabitants and according to the standards set forth in paragraph (3), Section 5 of Article VI of the Constitution. The number of Members apportioned to the province out of which such new province was created, or where the city, whose population has so increased, is geographically located shall be correspondingly adjusted by the Commission on Elections but such adjustment shall not be made within one hundred and twenty days before the election. (Emphases supplied)

 Separate Opinions

DAVIDE, JR., J., concurring:

I concur in the well written opinion of Mr. Justice Reynato S. Puno. I wish, however, to add a few observations.

I.

Section 10, Article X of the Constitution provides that "[n]o province, city, municipality or barangay may be created, divided, merged, abolished, or its boundary substantially altered, except in accordance with the criteria established in the local government code and subject to the approval by a majority of the votes cast in a plebiscite in the political units directly affected." These criteria are now set forth in Section 7 of the Local Government Code of 1991 (R.A. No. 7160). One of these is that the territorial jurisdiction of the local government unit to be created or converted should be properly identified by metes and bounds with technical descriptions.

The omission of R.A. No. 7854 (An Act Converting the Municipality of Makati Into a Highly Urbanized City to be Known as the City of Makati) to describe the territorial boundaries of the city by metes and bounds does not make R.A. No. 7854 unconstitutional or illegal. The Constitution does not provide for a description by metes and bounds as a condition sine qua non for the creation of a local government unit or its conversion from one level to another. The criteria provided for in Section 7 of R.A. No. 7854 are not absolute, for, as a matter of fact, the section starts with the clause "as a general rule." The petitioners' reliance on Section 450 of R.A. No. 7160 is unavailing Said section only applies to the conversion of a municipality or a cluster of barangays into a COMPONENT CITY, not a highly urbanized city. It pertinently reads as follows:

Sec. 450. Requisite for creation. — (a) A municipality or a cluster of barangays may be converted into a component city if it has an average annual income, as certified by the Department of Finance, of at least Twenty million pesos (P20,000,000.00) for the last two (2) consecutive years based on 1991 constant prices, and if it has either of the following requisites:

xxx xxx xxx
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The constitution classifies cities as either highly urbanized or component. Section 12 of Article X thereof provides:

Sec. 12. Cities that are highly urbanized, as determined by law, and component cities whose charters prohibit their voters from voting for provincial elective officials, shall be independent of the province. The voters of component cities within a province, whose charters contain no such prohibition, shall not be deprived of their right to vote for elective provincial officials.

And Section 451 of R.A. No. 7160 provides:

Sec. 451. Cities Classified. — A city may either be component or highly urbanized: Provided, however, That the criteria established in this Code shall not affect the classification and corporate status of existing cities.

Independent component cities are those component cities whose charters prohibit their voters from voting for provincial elective officials. Independent component cities shall be independent of the province.

II.

Strictly speaking, the increase in the number of legislative seats for the City of Makati provided for in R.A. No. 7854 is not an increase justified by the clause unless otherwise fixed by law in paragraph 1, Section 5, Article VI of the Constitution. That clause contemplates of the reapportionment mentioned in the succeeding paragraph (4) of the said Section which reads in full as follows:

Within three years following the return of every census, the Congress shall make a reapportionment of legislative districts based on the standards provided in this section.

In short, the clause refers to a general reapportionment law.

The increase under R.A. No. 7854 is a permissible increase under Sections 1 and 3 of the Ordinance appended to the Constitution which reads:

Sec. 1. For purposes of the election of Members of the House of Representatives of the First Congress of the Philippines under the Constitution proposed by the 1986 Constitutional Commission and subsequent elections, and until otherwise provided by law, the Members thereof shall be elected from legislative districts apportioned among the provinces, cities, and the Metropolitan Manila Area as follows:

METROPOLITAN MANILA AREA

xxx xxx xxx

MAKATI one (1)

xxx xxx xxx

Sec. 3. Any province that may hereafter be created, or any city whose population may hereafter increase to more than two hundred fifty thousand shall be entitled in the immediately following election to at least one Member or such number of Members as it may be entitled to on the basis of the number of its inhabitants and according to the standards set forth in paragraph (3), Section 5 of Article VI of the Constitution. The number of Members apportioned to the province out of which such new province was created, or where the city, whose population has so increased, is geographically located shall be correspondingly adjusted by the Commission on Elections but such adjustment shall not be made within one hundred and twenty days before the election. (Emphases supplied)

[G.R. No. 136781. November 14, 2000]

VETERANS FEDERATION PARTY et al vs. COMELEC, et al.

EN BANC

Before us are (a) a Motion for Partial Reconsideration filed by Petitioners Veterans Federation Party et al.; and (b) two separate Motions for Reconsideration filed by Private Respondents PAG-ASA, ALU, KATIPUNAN, ANAKBAYAN, OCW-UNIFIL, PMP, BIGAS, WOMEN POWER, PRP arid ARBA; and ONE WAY/PRINT.

In their Motion for Partial Reconsideration, movants agree with the Court in nullifying the Comelec Resolution proclaiming 39 additional party list representatives from parties that did not hurdle the two-percent-vote threshold required under Republic Act 7941. They, however, seek the proclamation of two additional representatives for each of them (one for APEC), on two grounds: (1) the formula adopted by the Court in determining the additional seats has allegedly no basis in law; and (2) the Niemeyer formula espoused in the Dissent of Mr. justice Vicente V. Mendoza is the lawful and proper method.

The Court believes that it has sufficiently discussed in its Decision the inapplicability of the Niemeyer formula to the Philippine setting. Movants have not presented any substantial arguments why the Court should change its position.

Having said that, the Court stresses however that contrary to movants claims, our "home-grown" formula on proportional representation took into account Section 11 of the Party-List Law. In attacking our formula, movants cited only its simplified format, which is:

                                                No. of votes of                                    

Additional seats for                Concerned party                    No. of additional seats

Concerned party                    -------------------            x          allocated to first party

                                                No. of votes of

                                                First party

They overlooked the complete original complex fraction from which this was derived, which is:

                                                No. of votes of

                                                Concerned party

                                                -------------------

                                                Total no. of votes

                                               For party-list system              No. of additional seats

Additional seats         ----------------------------------------- x      allocated to the first party

For concerned party               No. of votes of

                                                first party

                                                ---------------------

                                                Total no. of votes

                                                for party list system

In the simplified form, the "Total no. of votes for party-list system" was eliminated because in mathematics, the common denominators of component fractions may both be cancelled without affecting the result. In other words, the common denominators would just unnecessarily prolong the computation, but the end result would be exactly the same. Thus, in the final simplified formula, the "total number of the votes cast for the party-list system" no longer appeared. Obviously then, movants are wrong in stating that the Court’s formula was based only on the votes of the highest party. Clearly also, the Court followed Section 11 of RA 7941.

Needless to repeat, the prayer of the Motion to grant movants two additional seats violates the Party-List Law, particularly the "proportional representation" parameter, because the party that garnered only 2.04 percent (COCOFED) of the votes cast would have the same number of representatives as the one that garnered 5.5 percent (APEC). Furthermore, it is possible that 18 or more parties would obtain between 2-3 percent of the total votes and thus qualify for party-list representation. In such a case, granting them 3 seats each (or a total of 54 or more) will exceed the total membership reserved (20% or 52) for party-list representatives in Congress, as provided under the Constitution.

The other two Motions filed by private respondents are totally without merit. They merely reiterate the same arguments earlier raised and do not present substantial reasons not previously invoked or any matter not already considered and passed upon by the Court. We just wish to point out that the Court was unanimous is resolving that none of private respondents legally qualified for party-list representation. The dissent was confined to the issue of additional seats proposed for petitioners.

Accordingly, the Court hereby Resolves to DENY the petitioners’ Motion for Partial Reconsideration and the private respondents’ Motions for Reconsideration for lack of merit. This denial is FINAL. No further pleadings from movants will be entertained.  (JJ Kapunan, Mendoza and Quisumbing maintain their dissent.)

Very truly yours,

(Sgd.) LUZVIMINDA D. PUNO

Clerk of Court  

[G.R. No. 147589.  February 18, 2003]

ANG BAGONG BAYANI vs. COMELEC

EN BANC

Gentleman:

Quoted hereunder, for your information, is a resolution of this Court dated FEB 18 2003.

G.R. No. 147589  (Ang Bagong Bayani-OFW Labor Party (under the Acronym OFW), represented herein by its secretary general, Mohamad Omar Fajardo vs. Commission on Elections, et al.)

G.R. No. 147613  (Bayan Muna vs. Commission on Elections, et al.)

Acting on the many motions for proclamation filed by various party-list participants, the Court RESOLVED to require the parties, including the Office of the Solicitor General, to file their respective POSITION PAPERS within a non-extendible period of seven (7) days from notice on the question of whether the votes cast for parties / organizations which were subsequently disqualified for having failed to meet the eight-point guidelines contained in our June 26, 2001 Decision should be deducted in the determination of the “total votes cast for the party-list system” during the last elections.  Otherwise stated, should the “total votes cast” be reduced from 14,940,003 to 6,851,972 and thereby result in the proclamation of additional party-list winners like AMIN, ABA, COCOFED, NCIA,  PM and SANLAKAS, as claimed by Comelec in its “revised” Canvas Report No. 26.  Specifically, the parties are DIRECTED to discuss whether Labo vs. Comelec, GR No. 105111 and 105384, July 3, 1992, Grego vs. Comelec, GR No. 125955, June 19, 1997 and related cases should be deemed applicable in the determination of the winners in the party-list elections. 

Ynares-Santiago, J., on leave.

Very truly yours,

LUZVIMINDA D. PUNO

Clerk of Court

By:

(Sgd.)  MA. LUISA D. VILLARAMA

Assistant Clerk of Court

EN BANC

[G.R. No. 137329.  August 9, 2000]

ROGELIO M. TORAYNO SR., GENEROSO ELIGAN and JACQUELINE M. SERIÑO, petitioners, vs. COMMISSION ON ELECTIONS and VICENTE Y. EMANO, respondents.

D E C I S I O N

PANGANIBAN, J.:

The Constitution and the law requires residence as a qualification for seeking and holding elective public office, in order to give candidates the opportunity to be familiar with the needs, difficulties, aspirations, potentials for growth and all matters vital to the welfare of their constituencies; likewise, it enables the electorate to evaluate the office seekers' qualifications and fitness for the job they aspire for.  Inasmuch as Vicente Y. Emano has proven that he, together with his family, (1) had actually resided in a house he bought in 1973 in Cagayan de Oro City; (2) had actually held office there during his three terms as provincial governor of Misamis Oriental, the provincial capitol being located therein; and (3) has registered as voter in the city during the period required by law, he could not be deemed "a stranger or newcomer" when he ran for and was overwhelmingly voted as city mayor.  Election laws must be liberally construed to give effect to the popular mandate.

The Case

Before us is a Petition for Certiorari under Rule 65 of the Rules of Court seeking to set aside the January 18, 1999 Resolution[1] of the Commission on Elections (Comelec) en banc in SPA No. 98-298, which upheld the July 14, 1998 Resolution[2] of the Comelec First Division.  The assailed Resolutions ruled that Private Respondent Vicente Y. Emano possessed the minimum period of residence to be eligible to vote in Cagayan de Oro City, as well as be voted mayor thereof.

The Facts

The pertinent facts of the case, as culled from the records, are as follows.

During the 1995 elections, Vicente Y. Emano ran for, was elected, and proclaimed provincial governor of Misamis Oriental.  It was his third consecutive term as governor of the province.  In his Certificate of Candidacy dated March 12, 1995, his residence was declared to be in Tagoloan, Misamis Oriental.

On June 14, 1997, while still the governor of Misamis Oriental, Emano executed a Voter Registration Record in Cagayan de Oro City (geographically located in the Province of Misamis Oriental), a highly urbanized city, in which he claimed 20 years of residence.  On March 25, 1998, he filed his Certificate of Candidacy for mayor of the city, stating therein that his residence for the preceding two years and five months was at 1409 San Jose Street, Capistrano Subdivision, Gusa, Cagayan de Oro City.

Among those who ran for the mayorship of the city in 1998, along with Emano, was Erasmo B. Damasing, counsel of herein petitioners.  On May 15, 1998, Petitioners Rogelio M. Torayno Sr., Generoso Q. Eligan and Jacqueline M. Seriño, all residents of Cagayan de Oro City, filed a Petition before the Comelec, docketed as SPA No. 98-298, in which they sought the disqualification of Emano as mayoral candidate, on the ground that he had allegedly failed to meet the one-year residence requirement.  Prior to the resolution of their Petition, the Comelec proclaimed private respondent as the duly elected city mayor.  Thus, on May 29, 1998, petitioners filed another Petition before the Comelec, this time for quo warranto,[3] in which they sought (1) the annulment of the election of private respondent; and (2) the proclamation of Erasmo B. Damasing, who had garnered the next highest number of votes, as the duly elected mayor of the city.

In its Resolution dated July 14, 1998, the Comelec First Division denied the Petition for Disqualification.  Upon petitioners' Motion for Reconsideration and Motion for Consolidation, the two cases were consolidated.[4]

Ruling of the Comelec

As earlier stated, the Comelec en banc upheld the findings and conclusions of the First Division, holding that "[t]he records clearly show that the respondent is an actual resident of Cagayan de Oro City for such a period of time necessary to qualify him to run for mayor therein.  This fact is clearly established by the respondent having a house in the city which has been existing therein since 1973 and where his family has been living since then."

Additionally, it ruled:

"There is nothing in the law which bars an elected provincial official from residing and/or registering as a voter in a highly urbanized city whose residents are not given the right to vote for and be elected to a position in the province embracing such highly urbanized city as long as he has complied with the requirements prescribed by law in the case of a qualified voter.

"Neither can the list of voters submitted as evidence for the petitioners showing that the respondent was a registered voter as of March 13, 1995 in Precinct No. 12, Barangay Poblacion, Tagoloan, Misamis Oriental bolster the petitioner's argument that the respondent is not a resident [or a] registered voter in Cagayan de Oro City since registration in said Precinct No. 12 does not preclude the respondent from registering anew in another place."

Hence, this recourse[5] before this Court.

Issues

In their Memorandum,[6] petitioners submit that the main issue is whether the "Comelec gravely abused its discretion amounting to lack of jurisdiction in issuing the questioned Resolutions." Allegedly, the resolution of this issue would depend on the following:[7]

"1.  Whether or not private respondent Emano's

(a) remaining as governor of Misamis Oriental until he filed his certificate of candidacy for mayor of Cagayan de Oro City on March 25, 1998 in the May 11, 1998 election;

(b)  asserting under oath [that he was] qualified to act as governor of said province until said date; and

(c) admitting, in sworn statements, [that he was] a resident of Misamis Oriental,

precluded him from acquiring a bona fide domicile of choice for at least one (1) year in Cagayan de Oro City prior to the May 11, 1998 elections, as to disqualify him for being a candidate for city mayor of said City.

2.  Differently stated, whether or not Emano's securing a residence certificate in Cagayan de Oro City, holding offices as governor of Misamis Oriental in the Capitol Building located in Cagayan de Oro City and having a house therein where [he had] stay[ed] during his tenure as governor, and registering as a voter in said City in June 1997, would be legally sufficient, as against the undisputed facts above enumerated, to constitute a change of his domicile of birth in Tagoloan, Misamis Oriental in favor of a new domicile of choice in Cagayan de Oro City for at least one (1) year for purposes of qualifying him to run for city mayor in the May 11, 1998 elections.

3.  Whether or not Erasmo Damasing, the candidate for mayor of Cagayan de Oro City in the May 11, 1998 elections, who received the second highest number of votes, can be declared winner, considering that respondent Emano was disqualified to run for and hold said office and considering that his disqualification or ineligibility had been extensively brought to the attention and consciousness of the voters prior to the May 11, 1998 election as to attain notoriety, notwithstanding which they still voted for him."

Petitioners are seeking the resolution of essentially two questions:  (1) whether private respondent had duly established his residence in Cagayan de Oro City at least one year prior to the May 11, 1998 elections to qualify him to run for the mayorship thereof; and (2) if not, whether Erasmo Damasing, the candidate who had received the second highest number of votes, should be proclaimed mayor of the city.

The Court’s Ruling

The Petition has no merit.

Preliminary Matter: Locus Standi of Petitioners

Although not raised by the parties, the legal standing of the petitioners was deliberated upon by the Court.  We note that petitioners pray, among others, for judgment "declaring Atty. Erasmo B. Damasing as entitled to be proclaimed winner as mayor in the May 11, 1998 elections in Cagayan de Oro City."[8] And yet, Damasing is not a party to the instant "Petition for Certiorari pursuant to Rule[s] 64 and 65" brought before us.

Under the Rules of Court, a quo warranto may be brought only by (1) the solicitor general or (2) a public prosecutor or (3) a person claiming to be entitled to the public office or position usurped or unlawfully held or exercised by another.[9] A reading of the Rules shows that petitioners, none of whom qualify under any of the above three categories, are without legal standing to bring this suit.

However, the present Petition finds its root in two separate cases filed before the Comelec:  (1) SPC 98-298 for disqualification and (2) EPC 98-62 for quo warranto.  Under our election laws and the Comelec Rules of Procedure, any voter may file a petition to disqualify a candidate on grounds provided by law,[10] or to contest the election of a city officer on the ground of ineligibility or disloyalty to the Republic.[11] The petitioners herein, being "duly-registered voters" of Cagayan de Oro City, therefore satisfy the requirement of said laws and rules.[12]

Main Issue: Residence Qualification for Candidacy

Petitioners argue that private respondent maintains his domicile in Tagoloan, Misamis Oriental, not in Cagayan de Oro City, as allegedly shown by the following facts:  (1) he had run and won as governor of the province of Misamis Oriental for three consecutive terms immediately preceding the 1998 elections; (2) in the pleadings he filed in connection with an election protest against him relating to the 1995 election, he had stated that he was a resident of Tagoloan, Misamis Oriental; (3) he had fully exercised the powers and prerogatives of governor until he filed his Certificate of Candidacy for mayor on March 25, 1998.

Petitioners claim that in discharging his duties as provincial governor, private respondent remained a resident of the province.  They aver that residence is a continuing qualification that an elective official must possess throughout his term.  Thus, private respondent could not have changed his residence to Cagayan de Oro City while he was still governor of Misamis Oriental.

Petitioners further contend that the following were not sufficient to constitute a change of domicile:  having a house in Cagayan de Oro City, residing therein while exercising one's office as governor (the city being the seat of government of the province), securing a residence certificate and registering as voter therein.

Private respondent, on the other hand, alleges that he actually and physically resided in Cagayan de Oro City while serving as provincial governor for three consecutive terms, since the seat of the provincial government was located at the heart of that city.[13] He also avers that one's choice of domicile is a matter of intention, and it is the person concerned who would be in the best position to make a choice.  In this case, Emano decided to adopt Cagayan de Oro City as his place of residence after the May 1995 elections.  In fact, in January 1997, he secured his Community Tax Certificate at the City Treasurer's Office, stating therein that he was a resident of 1409 San Jose Street, Capistrano Subdivision, Gusa, Cagayan de Oro City.  During the general registration of voters in June 1997, he registered in one of the precincts of Gusa, Cagayan de Oro City.  This meant that, at the time, Emano had been a voter of the city for the minimum period required by law.  No one has ever challenged this fact before any tribunal.

Private respondent contends further that his transfer of legal residence did not ipso facto divest him of his position as provincial governor.  First, there is no law that prevents an elected official from transferring residence while in office.  Second, an elective official's transfer of residence does not prevent the performance of that official's duties, especially in private respondent's case in which the seat of government became his adopted place of residence.  Third, as ruled in Frivaldo v. Comelec,[14] the loss of any of the required qualifications for election merely renders the official's title or right to office open to challenge.  In Emano's case, no one challenged his right to the Office of Provincial Governor when he transferred his residence to Cagayan de Oro City.  Naturally, he continued to discharge his functions as such, until he filed his candidacy for mayor in March 1998.

Lastly, Emano urges that the sanctity of the people's will, as expressed in the election result, must be respected.  He is not, after all, a stranger to the city, much less to its voters.  During his three terms as governor of Misamis Oriental, his life and actuations have been closely interwoven with the pulse and beat of Cagayan de Oro City.

Public Respondent Comelec relies essentially on Romualdez-Marcos v. Comelec[15] in its Memorandum[16]which supports the assailed Resolutions, and which has been filed in view of the solicitor general's Manifestation and Motion in Lieu of Comment.[17] Thus, the poll body argues that "x x x the fact of residence x x x ought to be decisive in determining whether or not an individual has satisfied the Constitution's residency qualification requirement."

Law on Qualifications of Local Elective Officials

The pertinent provision sought to be enforced is Section 39 of the Local Government Code (LGC) of 1991,[18] which provides for the qualifications of local elective officials, as follows:

"SEC. 39.  Qualifications. - (a) An elective local official must be a citizen of the Philippines; a registered voter in the barangay, municipality, city, or province x x x where he intends to be elected; a resident therein for at least one (1) year immediately preceding the day of the election; and able to read and write Filipino or any other local language or dialect."

Generally, in requiring candidates to have a minimum period of residence in the area in which they seek to be elected, the Constitution or the law intends to prevent the possibility of a "stranger or newcomer unacquainted with the conditions and needs of a community and not identified with the latter from [seeking] an elective office to serve that community."[19] Such provision is aimed at excluding outsiders "from taking advantage of favorable circumstances existing in that community for electoral gain."[20] Establishing residence in a community merely to meet an election law requirement defeats the purpose of representation:  to elect through the assent of voters those most cognizant and sensitive to the needs of the community.  This purpose is "best met by individuals who have either had actual residence in the area for a given period or who have been domiciled in the same area either by origin or by choice."[21]

Facts Showing Change of Residence

In the recent en banc case Mamba-Perez v. Comelec,[22] this Court ruled that private respondent therein, now Representative Rodolfo E. Aguinaldo of the Third District of Cagayan, had duly proven his change of residence from Gattaran, Cagayan (part of the First District) to Tuguegarao, Cagayan (part of the Third District in which he sought election as congressman).  He proved it with the following facts:  (1) in July 1990, he leased and lived in a residential apartment in Magallanes Street, Tuguegarao, Cagayan; (2) in July 1995, he leased another residential apartment in Kamias Street, Tanza, Tuguegarao, Cagayan; (3) the January 18, 1998 Certificate of Marriage between Aguinaldo and his second wife, Lerma Dumaguit; (4) the Certificate of Live Birth of his second daughter; and (5) various letters addressed to him and his family showed that he had been a resident of Tuguegarao for at least one year immediately preceding the May 1998 elections.  The Court also stated that it was not "of much importance that in his [Aguinaldo's] certificates of candidacy for provincial governor in the elections of 1988, 1992, and 1995, private respondent stated that he was a resident of Gattaran."[23]

In the case at bar, the Comelec found that private respondent and his family had actually been residing in Capistrano Subdivision, Gusa, Cagayan de Oro City, in a house he had bought in 1973.  Furthermore, during the three terms (1988-1998) that he was governor of Misamis Oriental, he physically lived in that city, where the seat of the provincial government was located.  In June 1997, he also registered as voter of the same city.  Based on our ruling in Mamba-Perez, these facts indubitably prove that Vicente Y. Emano was a resident of Cagayan de Oro City for a period of time sufficient to qualify him to run for public office therein.  Moreover, the Comelec did not find any bad faith on the part of Emano in his choice of residence.

Petitioners put much emphasis on the fact that Cagayan de Oro City is a highly urbanized city whose voters cannot participate in the provincial elections.  Such political subdivisions and voting restrictions, however, are simply for the purpose of parity in representation.  The classification of an area as a highly urbanized or independent component city, for that matter, does not completely isolate its residents, politics, commerce and other businesses from the entire province -- and vice versa -- especially when the city is located at the very heart of the province itself, as in this case.

Undeniably, Cagayan de Oro City was once an integral part of Misamis Oriental and remains a geographical part of the province.  Not only is it at the center of the province; more important, it is itself the seat of the provincial government.  As a consequence, the provincial officials who carry out their functions in the city cannot avoid residing therein; much less, getting acquainted with its concerns and interests.  Vicente Y. Emano, having been the governor of Misamis Oriental for three terms and consequently residing in Cagayan de Oro City within that period, could not be said to be a stranger or newcomer to the city in the last year of his third term, when he decided to adopt it as his permanent place of residence.

Significantly, the Court also declared in Mamba-Perez that "although private respondent declared in his certificates of candidacy prior to the May 11, 1998 elections that he was a resident of Gattaran, Cagayan, the fact is that he was actually a resident of the Third District not just for one (1) year prior to the May 11, 1998 elections but for more than seven (7) years since July 1990.  His claim that he ha[s] been a resident of Tuguegarao since July 1990 is credible considering that he was governor from 1988 to 1998 and, therefore, it would be convenient for him to maintain his residence in Tuguegarao, which is the capital of the province of Cagayan."

Similarly in the instant case, private respondent was actually and physically residing in Cagayan de Oro City while discharging his duties as governor of Misamis Oriental.  He owned a house in the city and resided there together with his family.  He even paid his 1998 community tax and registered as a voter therein.  To all intents and purposes of the Constitution and the law, he is a resident of Cagayan de Oro City and eligible to run for mayor thereof.

To petitioners' argument that Emano could not have continued to qualify as provincial governor if he was indeed a resident of Cagayan de Oro City, we respond that the issue before this Court is whether Emano's residence in the city qualifies him to run for and be elected as mayor, not whether he could have continued sitting as governor of the province.  There was no challenge to his eligibility to continue running the province; hence, this Court cannot make any pronouncement on such issue.  Considerations of due process prevent us from adjudging matters not properly brought to us.  On the basis, however, of the facts proven before the Comelec, we hold that he has satisfied the residence qualification required by law for the mayorship of the city.

We stress that the residence requirement is rooted in the desire that officials of districts or localities be acquainted not only with the metes and bounds of their constituencies but, more important, with the constituents themselves -- their needs, difficulties, aspirations, potentials for growth and development, and all matters vital to their common welfare.  The requisite period would give candidates the opportunity to be familiar with their desired constituencies, and likewise for the electorate to evaluate the former's qualifications and fitness for the offices they seek.

In other words, the actual, physical and personal presence of herein private respondent in Cagayan de Oro City is substantial enough to show his intention to fulfill the duties of mayor and for the voters to evaluate his qualifications for the mayorship.  Petitioners' very legalistic, academic and technical approach to the residence requirement does not satisfy this simple, practical and common-sense rationale for the residence requirement.

Interpretation to Favor Popular Mandate

There is no question that private respondent was the overwhelming choice of the people of Cagayan de Oro City.  He won by a margin of about 30,000 votes.[24] Thus, we find it apt to reiterate the principle that the manifest will of the people as expressed through the ballot must be given fullest effect.  In case of doubt, political laws must be interpreted to give life and spirit to the popular mandate.[25] Verily, in Frivaldo v. Comelec,[26] the Court held:

"x x x [T]his Court has repeatedly stressed the importance of giving effect to the sovereign will in order to ensure the survival of our democracy.  In any action involving the possibility of a reversal of the popular electoral choice, this Court must exert utmost effort to resolve the issues in a manner that would give effect to the will of the majority, for it is merely sound public policy to cause elective offices to be filled by those who are the choice of the majority.  To successfully challenge a winning candidate's qualifications, the petitioner must clearly demonstrate that the ineligibility is so patently antagonistic to constitutional and legal principles that overriding such ineligibility and thereby giving effect to the apparent will of the people would ultimately create greater prejudice to the very democratic institutions and juristic traditions that our Constitution and laws so zealously protect and promote."

In the same vein, we stated in Alberto v. Comelec[27] that "election cases involve public interest; thus, laws governing election contests must be liberally construed to the end that the will of the people in the choice of public officials may not be defeated by mere technical objections."

Indeed, "it would be far better to err in favor of popular sovereignty than to be right in complex but little understood legalisms."[28]

In sum, we hold that Respondent Comelec cannot be faulted with abuse, much less grave abuse, of discretion in upholding private respondent's election.

Corollary Issue:  Effect of Disqualification of Winner on Second Placer

With the resolution of the first issue in the positive, it is obvious that the second one posited by petitioners has become academic and need not be ruled upon.

WHEREFORE, the Petition is DISMISSED and the assailed Comelec Resolutions AFFIRMED.  Costs against petitioners.

SO ORDERED.

Davide, Jr., C.J., Melo, Puno, Vitug, Kapunan, Mendoza, Quisumbing, Purisima, Pardo, Buena, Gonzaga-Reyes, Ynares-Santiago, and De Leon Jr., JJ., concur.

Bellosillo, J., abroad on official business.

EN BANC

[G. R. No. 140335.  December 13, 2000]

THELMA P. GAMINDE, petitioner, vs. COMMISSION ON AUDIT and/or Hon. CELSO D. GANGAN, Hon. RAUL  C. FLORES and EMMANUEL M. DALMAN, respondents.

D E C I S I O N

PARDO, J.:

The Case

The case is a special civil action of certiorari seeking to annul and set aside two “decisions” of the Commission on Audit ruling that petitioner’s term of office as Commissioner, Civil Service Commission, to which she was appointed on June 11, 1993, expired on February 02, 1999, as set forth in her appointment paper.

The Facts

On June 11, 1993, the President of the Philippines appointed petitioner Thelma P. Gaminde, ad interim, Commissioner, Civil Service Commission.  She assumed office on June 22, 1993, after taking an oath of office.  On September 07, 1993, the Commission on Appointment, Congress of the Philippines confirmed the appointment.  We quote verbatim her appointment paper:

                                                                                     “11 June 1993

“Madam:

“Pursuant to the provisions of existing laws, you are hereby appointed, ad interim, COMMISSIONER, CIVIL SERVICE COMMISSION, for a term expiring February 2, 1999.

“By virtue hereof, you may qualify and enter upon the performance of the duties of the office, furnishing this Office and the Civil Service Commission with copies of your oath of office.”[1]

However, on February 24, 1998, petitioner sought clarification from the Office of the President as to the expiry date of her term of office.  In reply to her request, the Chief Presidential Legal Counsel, in a letter dated April 07, 1998[2] opined that petitioner’s term of office would expire on February 02, 2000, not on February 02, 1999.

Relying on said advisory opinion, petitioner remained in office after February 02, 1999.  On February 04, 1999, Chairman Corazon Alma G. de Leon, wrote the Commission on Audit requesting opinion on whether or not Commissioner Thelma P. Gaminde and her co-terminous staff may be paid their salaries notwithstanding the expiration of their appointments on February 02, 1999.

On February 18, 1999, the General Counsel, Commission on Audit, issued an opinion that “the term of Commissioner Gaminde has expired on February 02, 1999 as stated in her appointment conformably with the constitutional intent.”[3]

Consequently, on March 24, 1999, CSC Resident Auditor Flovitas U. Felipe issued notice of disallowance No. 99-002-101 (99), disallowing in audit the salaries and emoluments pertaining to petitioner and her co-terminous staff, effective February 02, 1999.[4]

On April 5, 1999, petitioner appealed the disallowance to the Commission on Audit en banc.  On June 15, 1999, the Commission on Audit issued Decision No. 99-090 dismissing petitioner’s appeal.  The Commission on Audit affirmed the propriety of the disallowance, holding that the issue of petitioner’s term of office may be properly addressed by mere reference to her appointment paper which set the expiration date on February 02, 1999, and that the Commission is bereft of power to recognize an extension of her term, not even with the implied acquiescence of the Office of the President.[5]

In time, petitioner moved for reconsideration; however, on August 17, 1999, the Commission on Audit denied the motion in Decision No. 99-129.[6]

Hence, this petition.[7]

The Issue

The basic issue raised is whether the term of office of Atty. Thelma P. Gaminde, as Commissioner, Civil Service Commission, to which she was appointed on June 11, 1993, expired on February 02, 1999, as stated in the appointment paper, or on February 02, 2000, as claimed by her.

The Court’s Ruling

The term of office of the Chairman and members of the Civil Service Commission is prescribed in the 1987 Constitution, as follows:

“Section 1 (2).  The Chairman and the Commissioners shall be appointed by the President with the consent of the Commission on Appointments for a term of seven years without reappointment.  Of those first appointed, the Chairman shall hold office for seven years, a Commissioner for five years, and another Commissioner for three years, without reappointment.  Appointment to any vacancy shall be only for the unexpired term of the predecessor.  In no case shall any Member be appointed or designated in a temporary or acting capacity.”[8]

The 1973 Constitution introduced the first system of a regular rotation or cycle in the membership of the Civil Service Commission.  The provision on the 1973 Constitution reads:

“x x x The Chairman and the Commissioners shall be appointed by the Prime Minister for a term of seven years without reappointment.  Of the Commissioners first appointed, one shall hold office for seven years, another for five years, and the third for three years.  Appointment to any vacancy shall be only for the unexpired portion of the term of the predecessor.”[9]

Actually, this was a copy of the Constitutional prescription in the amended 1935 Constitution of a rotational system for the appointment of the Chairman and members of the Commission on Elections.  The Constitutional amendment creating an independent Commission on Elections provides as follows:

“Section 1.  There shall be an independent Commission on Elections composed of a Chairman and two other Members to be appointed by the President with the consent of the Commission on Appointments, who shall hold office for a term of nine years and may not be reappointed.  Of the Members of the Commission first appointed, one shall hold office for nine years, another for six years, and the third for three years.  The Chairman and the other Members of the Commission on Elections may be removed from office only by impeachment in the manner provided in this Constitution."[10]

In Republic vs. Imperial,[11] we said that “the operation of the rotational  plan requires two conditions, both indispensable to its workability:  (1) that the terms of the first three (3) Commissioners should start on a common date, and, (2) that any vacancy due to death, resignation or disability before the expiration of the term should only be filled only for the unexpired balance of the term.”[12]

Consequently, the terms of the first Chairmen and Commissioners of the Constitutional Commissions under the 1987 Constitution must start on a common date, irrespective of the variations in the dates of appointments and qualifications of the appointees, in order that the expiration of the first terms of seven, five and three years should lead to the regular recurrence of the two-year interval between the expiration of the terms.[13]

Applying the foregoing conditions to the case at bar, we rule that the appropriate starting point of the terms of office of the first appointees to the Constitutional Commissions under the 1987 Constitution must be on February 02, 1987, the date of the adoption of the 1987 Constitution. In case of a belated appointment or qualification, the interval between the start of the term and the actual qualification of the appointee must be counted against the latter.[14]

In the law of public officers, there is a settled distinction between “term” and “tenure.” “[T]he term of an office must be distinguished from the tenure of the incumbent.  The term means the time during which the officer may claim to hold office as of right, and fixes the interval after which the several incumbents shall succeed one another. The tenure represents  the term during which the incumbent actually holds the office.  The term of office is not affected by the hold-over.  The tenure may be shorter than the term for reasons within or beyond the power of the incumbent.”[15]

In concluding that February 02, 1987 is the proper starting point of the terms of office of the first appointees to the Constitutional Commissions of a staggered 7-5-3 year terms, we considered the plain language of Article IX (B), Section 1 (2), Article IX (C), Section 1 (2) and Article IX (D), Section 1 (2) of the 1987 Constitution that uniformly prescribed a seven-year term of office for Members of the Constitutional Commissions, without re-appointment, and for the first appointees terms of seven, five and three years, without re-appointment.  In no case shall any Member be appointed or designated in a temporary or acting capacity.  There is no need to expressly state the beginning of the term of office as this is understood to coincide with the effectivity of the Constitution upon its ratification (on February 02, 1987).

On the other hand, Article XVIII, Transitory Provisions, 1987 Constitution provides:

“SEC. 15.  The incumbent Members of the Civil Service Commission, the Commission on Elections, and the Commission on Audit shall continue in office for one year after the ratification of this Constitution, unless they are sooner removed for cause or become incapacitated to discharge the duties of their office or appointed to a new term thereunder.  In no case shall any Member serve longer than seven years including service before the ratification of this Constitution.”[16]

What the above quoted Transitory Provisions contemplate is “tenure” not “term” of the incumbent Chairmen and Members of the Civil Service Commission, the Commission on Elections and the Commission on Audit, who “shall continue in office for one year after the ratification of this Constitution, unless they are sooner removed for cause or become incapacitated to discharge the duties of their office or appointed to a new term thereunder.” The term “unless” imports an exception to the general rule.[17] Clearly, the transitory provisions mean that the incumbent members of the Constitutional Commissions shall continue in office for one year after the ratification of this Constitution under their existing appointments at the discretion of the appointing power, who may cut short their tenure by:  (1) their removal from office for cause; (2) their becoming incapacitated to discharge the duties of their office, or (3) their appointment to a new term thereunder, all of which events may occur before the end of the one year period after the effectivity of the Constitution.

However, the transitory provisions do not affect the term of office fixed in Article IX, providing for a seven-five-three year rotational interval for the first appointees under this Constitution.

At the time of the adoption of the 1987 Constitution, the incumbent Chairman and members of the Civil Service Commission were the following:  (1) Chairperson Celerina G. Gotladera.  She was initially appointed as OIC Chairman on March 19, 1986, and appointed chairman on December 24, 1986, which she assumed on March 13, 1987.  (2) Atty. Cirilo G. Montejo.  On June 25, 1986, President Corazon C. Aquino appointed him Commissioner, without any term. He  assumed office on July 9, 1986, and served until March 31, 1987, when he filed a certificate of candidacy for the position of Congressman, 2nd District, Leyte, thereby vacating his position as Commissioner.  His tenure was automatically cut-off by the filing of his certificate of candidacy. (3) Atty. Mario D. Yango.  On January 22, 1985, President Ferdinand E. Marcos appointed him Commissioner for a term expiring January 25, 1990.  He served until February 2, 1988, when his term ended in virtue of the transitory provisions referred to.  On May 30, 1988, President Aquino  re-appointed him to a new three-year term and served until May 31, 1991, exceeding his lawful term, but not exceeding the maximum of seven years, including service before the ratification of  the 1987 Constitution.  Under this factual milieu, it was only Commissioner Yango who was extended a new term under the 1987 Constitution.  The period consumed between the start of the term on February 02, 1987, and his actual assumption on May 30, 1988, due to his belated appointment, must be counted against him.

Given the foregoing common starting point, we compute the terms of the first appointees and their successors to the Civil Service Commission under the 1987 Constitution by their respective lines, as follows:

First line :  Chairman – seven-year term.  February 02, 1987 to February 01, 1994.  On January 30, 1988, the President nominated Ms. Patricia A. Sto. Tomas Chairman, Civil Service Commission.  On March 02, 1988, the Commission on Appointments confirmed the nomination. She assumed office on March 04, 1988.  Her term ended on February 02, 1994.  She served as de facto Chairman until March 04, 1995.  On March 05, 1995, the President appointed then Social Welfare Secretary Corazon Alma G. de Leon, Chairman, Civil Service Commission, to a regular seven-year term.  This term must be deemed to start on February 02, 1994, immediately succeeding her predecessor, whose term started on the common date of the terms of office of the first appointees under the 1987 Constitution. She assumed office on March 22, 1995, for a term expiring February 02, 2001.

This is shown in her appointment paper, quoted verbatim as follows:

                                                                                     “March 5, 1995

“Madam:

“Pursuant to the provisions of Article VII, Section 16, paragraph 2, of the Constitution, you are hereby appointed, ad interim, CHAIRMAN, CIVIL SERVICE COMMISSION, for a term expiring February 2, 2001.

“By virtue hereof, you may qualify and enter upon the performance of the duties of the office, furnishing this Office and the Civil Service Commission with copies of your oath of office.

                                                          “(Sgd.) FIDEL V. RAMOS”

Second line :  Commissioner – Five-year term.  February 02, 1987 to February 02, 1992.  On January 30, 1988, the President nominated Atty. Samilo N. Barlongay Commissioner, Civil Service Commission.  On February 17, 1988, the Commission on Appointments, Congress of the Philippines, confirmed the nomination.  He assumed office on March 04, 1988.  His term ended on February 02, 1992.  He served as de facto Commissioner until March 04, 1993.

On June 11, 1993, the President appointed Atty. Thelma P. Gaminde Commissioner, Civil Service Commission, for a term expiring  February 02, 1999.[18] This terminal date is specified in her appointment paper.  On September 07, 1993, the Commission on Appointments confirmed the appointment.  She accepted the appointment and assumed office on June 22, 1993.  She is bound by the term of the appointment she accepted, expiring February 02, 1999.  In this connection, the letter dated April 07, 1998, of Deputy Executive Secretary Renato C. Corona[19] clarifying that her term would expire on February 02, 2000, was in error.  What was submitted to the Commission on Appointments was a nomination for a term expiring on February 02, 1999. Thus, the term of her successor[20] must be deemed to start on February 02, 1999, and expire on February 02, 2006.

Third line :  Commissioner – Three-year term.  February 02, 1987 to February 02, 1990.  Atty. Mario D. Yango was incumbent commissioner at the time of the adoption of the 1987 Constitution.  His extended tenure ended on February 02, 1988.  In May, 1988, President Corazon C. Aquino appointed him Commissioner, Civil Service Commission to a new three-year term thereunder.  He assumed office on May 30, 1988.  His term ended on February 02, 1990, but served as de facto Commissioner until May 31, 1991.  On November 26, 1991, the President nominated Atty. Ramon P. Ereñeta as Commissioner, Civil Service Commission.  On December 04, 1991, the Commission on Appointments confirmed the nomination.  He assumed office on December 12, 1991, for a term expiring February 02, 1997.[21]

Commendably, he voluntarily retired on February 02, 1997.  On February 03, 1997, President Fidel V. Ramos appointed Atty. Jose F. Erestain, Jr. Commissioner, Civil Service Commission, for a term expiring February 02, 2004.  He assumed office on February 11, 1997.

Thus, we see the regular interval of vacancy every two (2) years, namely, February 02, 1994, for the first Chairman,[22] February 02, 1992, for the first five-year term Commissioner,[23] and February 02, 1990, for the first three-year term Commissioner.[24] Their successors must also maintain the two year interval, namely: February 02, 2001, for Chairman;[25] February 02, 1999, for Commissioner Thelma P. Gaminde, and February 02, 1997, for Commissioner Ramon P. Ereñeta, Jr.

The third batch of appointees would then be having terms of office as follows:

First line :  Chairman, February 02, 2001 to February 02, 2008; Second  line:  Commissioner,   February 02, 1999 to February 02, 2006;[26] and, Third line: Commissioner, February 02, 1997 to February 02, 2004,[27] thereby consistently maintaining the two-year interval.

The line of succession, terms of office and tenure of the Chairman and members of the Civil Service Commission may be outlined as follows:[28]

Chairman                                                     Term                                   Tenure

(7-year original)

Sto. Tomas – 1st appointee     Feb. 02, 1987 to                  Mar. 04, 1988 to

                                                          Feb. 02, 1994               March 08, 1995

De Leon – 2nd appointee                        Feb. 02, 1994 to       March 22, 1995 to

(incumbent)                                      Feb. 02, 2001               Feb. 02, 2001

_______ - 3rd appointee                         Feb. 02, 2001 to

                                                          Feb. 02, 2008

2nd Member                                               Term                                   Tenure

(5-year original)

Barlongay – 1st appointee                     Feb. 02, 1987 to       March 04, 1988 to

                                                          Feb. 02, 1992               March 04, 1993

Gaminde – 2nd appointee                       Feb. 02, 1992 to       June 11, 1993 to

                                                          Feb. 02, 1999               Feb. 02, 2000

Valmores – 3rd appointee                       Feb. 02, 1999 to       Sept. 08, 2000 to

(incumbent)                                      Feb. 02, 2006               Feb. 02, 2006

3rd  Member                                 Term                                 Tenure

(3-year original)

Yango      - 1st appointee                         Feb. 02, 1987 to       May 30, 1988 to

                                                          Feb. 02, 1990               May 31, 1991

Ereñeta – 2nd appointee                         Feb. 02, 1990 to       Dec. 12, 1991 to

                                                          Feb. 02, 1997               Feb. 02, 1997

Erestain, Jr. – 3rd appointee    Feb. 02, 1997 to       Feb. 11, 1997 to

(incumbent)                                      Feb. 02, 2004               Feb. 02, 2004

The Fallo 

WHEREFORE, we adjudge that the term of office of Ms. Thelma P. Gaminde as Commissioner, Civil Service Commission, under an appointment extended to her by President Fidel V. Ramos on June 11, 1993, expired on February 02, 1999.  However, she served as de facto officer in good faith until February 02, 2000, and thus entitled to receive her salary and other emoluments for actual service rendered.  Consequently, the Commission on Audit erred in disallowing in audit such salary and other emoluments, including that of her co-terminous staff. 

ACCORDINGLY, we REVERSE the decisions of the Commission on Audit insofar as they disallow the salaries and emoluments of Commissioner Thelma P. Gaminde and her coterminous staff during her tenure as de facto officer from February 02, 1999, until February 02, 2000.

This decision shall be effective immediately.

No costs.

SO ORDERED.

Davide, Jr., C.J., Melo, Vitug, Kapunan, Panganiban, Quisumbing, Buena, Gonzaga-Reyes, and Ynares-Santiago, JJ., concur.

Bellosillo J., no part. Related to one of parties.

Puno J., in the result.

Mendoza, J., join De Leon’s dissent.

De Leon, Jr., J., see concurring & dissenting opinion.
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DAVIDE, JR., J.:p

Petitioner Mohamad Ali Dimaporo was elected Representative for the Second Legislative District of Lanao del Sur during the 1987 congressional elections. He took his oath of office on 9 January 1987 and thereafter performed the duties and enjoyed the rights and privileges pertaining thereto.

On 15 January 1990, petitioner filed with the Commission on Elections a Certificate of Candidacy for the position of Regional Governor of the Autonomous Region in Muslim Mindanao. The election was scheduled for 17 February 1990.

Upon being informed of this development by the Commission on Elections, respondents Speaker and Secretary of the House of Representatives excluded petitioner's name from the Roll of Members of the House of Representatives pursuant to Section 67, Article IX of the Omnibus Election Code. As reported by the Speaker in the session of 9 February 1990: 

The Order of Business today carries a communication from the Commission on Elections which states that the Honorable Mohammad Ali Dimaporo of the Second District of Lanao del Sur filed a certificate of candidacy for the regional elections in Muslim Mindanao on February 17, 1990. The House Secretariat, performing an administrative act, did not include the name of the Honorable Ali Dimaporo in the Rolls pursuant to the provision of the Election Code, Article IX, Section 67, which states: Any elective official whether national or local running for any office other than the one which he is holding in a permanent capacity except for President and Vice-President shall be considered ipso facto resigned from his office upon the filing of his certificate of candidacy.' The word 'ipso facto' is defined in Words and Phrases as by the very act itself – by the mere act. And therefore, by the very act of the (sic) filing his certificate of candidacy, the Honorable Ali Dimaporo removed himself from the Rolls of the House of Representatives; and, therefore, his name has not been carried in today's Roll and will not be carried in the future Rolls of the House. ...

Having lost in the autonomous region elections, petitioner, in a letter dated 28 June 1990 and addressed to respondent Speaker, expressed his intention "to resume performing my duties and functions as elected Member of Congress." The record does not indicate what action was taken on this communication, but it is apparent that petitioner failed in his bid to regain his seat in Congress since this petition praying for such relief was subsequently filed on 31 January 1991.

In this petition, it is alleged that following the dropping of his name from the Roll, petitioner was excluded from all proceedings of the House of Representatives; he was not paid the emoluments due his office; his staff was dismissed and disbanded; and his office suites were occupied by other persons. In effect, he was virtually barred and excluded from performing his duties and from exercising his rights and privileges as the duly elected and qualified congressman from his district.

Petitioner admits that he filed a Certificate of Candidacy for the position of Regional Governor of Muslim Mindanao. He, however, maintains that he did not thereby lose his seat as congressman because Section 67, Article IX of B.P. Blg. 881 is not operative under the present Constitution, being contrary thereto, and therefore not applicable to the present members of Congress.

In support of his contention, petitioner points out that the term of office of members of the House of Representatives, as well as the grounds by which the incumbency of said members may be shortened, are provided for in the Constitution. Section 2, Article XVIII thereof provides that "the Senators, Members of the House of Representatives and the local officials first elected under this Constitution shall serve until noon of June 30, 1992;" while Section 7, Article VI states: "The Members of the House of Representatives shall be elected for a term of three years which shall begin, unless otherwise provided by law, at noon on the thirtieth day of June next following their election." On the other hand, the grounds by which such term may be shortened may be summarized as follows:

a) Section 13, Article VI: Forfeiture of his seat by holding any other office or employment in the government or any subdivision, agency or instrumentality thereof, including government-owned or controlled corporations or subsidiaries;

b) Section 16 (3): Expulsion as a disciplinary action for disorderly behavior;

c) Section 17: Disqualification as determined by resolution of the Electoral Tribunal in an election contest; and,

d) Section 7, par. 2: Voluntary renunciation of office. 

He asserts that under the rule expressio unius est exclusio alterius, Section 67, Article IX of B.P. Blg. 881 is repugnant to these constitutional provisions in that it provides for the shortening of a congressman's term of office on a ground not provided for in the Constitution. For if it were the intention of the framers to include the provisions of Section 67, Article IX of B.P. Blg. 881 as among the means by which the term of a Congressman may be shortened, it would have been a very simple matter to incorporate it in the present Constitution. They did not do so. On the contrary, the Constitutional Commission only reaffirmed the grounds previously found in the 1935 and 1973 Constitutions and deliberately omitted the ground provided in Section 67, Article IX of B.P. Blg. 881.

On the premise that the provision of law relied upon by respondents in excluding him from the Roll of Members is contrary to the present Constitution, petitioner consequently concludes that respondents acted without authority. He further maintains that respondents' so-called "administrative act" of striking out his name is ineffective in terminating his term as Congressman. Neither can it be justified as an interpretation of the Constitutional provision on voluntary renunciation of office as only the courts may interpret laws. Moreover, he claims that he cannot be said to have forfeited his seat as it is only when a congressman holds another office or employment that forfeiture is decreed. Filing a certificate of candidacy is not equivalent to holding another office or employment.

In sum, petitioner's demand that his rights as a duly elected member of the House of Representatives be recognized, is anchored on the negative view of the following issues raised in this petition: 

A.

IS SECTION 67, ARTICLE IX, OF B.P. BLG. 881 OPERATIVE UNDER THE PRESENT CONSTITUTION? 

B.

COULD THE RESPONDENT SPEAKER AND/OR THE RESPONDENT SECRETARY, 'BY ADMINISTRATIVE ACT', EXCLUDE THE PETITIONER FROM THE ROLLS OF THE HOUSE OF REPRESENTATIVES, THEREBY PREVENTING HIM FROM EXERCISING HIS FUNCTIONS AS CONGRESSMAN, AND DEPRIVING HIM OF HIS RIGHTS AND PRIVILEGES AS SUCH?

On the other hand, respondents through the Office of the Solicitor General contend that Section 67, Article IX of B.P. Blg. 881 is still operative under the present Constitution, as the voluntary act of resignation contemplated in said Section 67 falls within the term "voluntary renunciation" of office enunciated in par. 2, Section 7, Article VI of the Constitution. That the ground provided in Section 67 is not included in the Constitution does not affect its validity as the grounds mentioned therein are not exclusive. There are, in addition, other modes of shortening the tenure of office of Members of Congress, among which are resignation, death and conviction of a crime which carries a penalty of disqualification to hold public office.

Respondents assert that petitioner's filing of a Certificate of Candidacy is an act of resignation which estops him from claiming otherwise as he is presumed to be aware of existing laws. They further maintain that their questioned "administrative act" is a mere ministerial act which did not involve any encroachment on judicial powers.

Section 67, Article IX of B.P. Blg. 881 reads:

Any elective official whether national or local running for any office other than the one which he is holding in a permanent capacity except for President and Vice-President shall be considered ipso facto resigned from his office upon the filing of his certificate of candidacy.

The precursor of this provision is the last paragraph of Section 2 of C.A. No. 666, which reads:

Any elective provincial, municipal, or city official running for an office, other than the one for which he has been lastly elected, shall be considered resigned from his office from the moment of the filing of his certificate of candidacy.

Section 27 of Article II of Republic Act No. 180 reiterated this rule in this wise: 

Sec. 27. Candidate holding office. — Any elective provincial, municipal or city official running for an office, other than the one which he is actually holding, shall be considered resigned from office from the moment of the filing of his certificate of candidacy.

The 1971 Election Code imposed a similar proviso on local elective officials as follows: 

Sec. 24. Candidate holding elective office. — Any elective provincial, sub-provincial, city, municipal or municipal district officer running for an office other than the one which he is holding in a permanent capacity shall be considered ipso facto resigned from his office from the moment of the filing of his certificate of candidacy.

Every elected official shall take his oath of office on the day his term of office commences, or within ten days after his proclamation if said proclamation takes place after such day. His failure to take his oath of office as herein provided shall be considered forfeiture of his right to the new office to which he has been elected unless his failure is for a cause or causes beyond his control.

The 1978 Election Code provided a different rule, thus:

Sec. 30. Candidates holding political offices. — Governors, mayors, members of various sanggunians, or barangay officials, shall, upon filing of a certificate of candidacy, be considered on forced leave of absence from office.

It must be noted that only in B.P. Blg. 881 are members of the legislature included in the enumeration of elective public officials who are to be considered resigned from office from the moment of the filing of their certificates of candidacy for another office, except for President and Vice-President. The advocates of Cabinet Bill No. 2 (now Section 67, Article IX of B.P. Blg. 881) elucidated on the rationale of this inclusion, thus: 

MR. PALMARES:

In the old Election Code, Your Honor, in the 1971 Election Code, the provision seems to be different — I think this is in Section 24 of Article III.

Any elective provincial, sub-provincial, city, municipal or municipal district officer running for an office other than the one which he is holding in a permanent capacity shall be considered ipso facto resigned from his office from the moment of the filing of his certificate of candidacy.

May I know, Your Honor, what is the reason of the Committee in departing or changing these provisions of Section 24 of the old Election Code and just adopting it en toto? Why do we have to change it? What could possibly be the reason behind it, or the rationale behind it?

MR. PEREZ (L.): 

I have already stated the rationale for this, Mr. Speaker, but I don't mind repeating it. The purpose is that the people must be given the right to choose any official who belongs to, let us say, to the Batasan if he wants to run for another office. However, because of the practice in the past where members of the legislature ran for local offices, but did not assume the office, because of that spectacle the impression is that these officials were just trifling with the mandate of the people. They have already obtained a mandate to be a member of the legislature, and they want to run for mayor or for governor and yet when the people give them that mandate, they do not comply with that latter mandate, but still preferred (sic) to remain in the earlier mandate. So we believe, Mr. Speaker, that the people's latest mandate must be the one that will be given due course. ...

Assemblyman Manuel M. Garcia, in answer to the query of Assemblyman Arturo Tolentino on the constitutionality of Cabinet Bill No. 2, said: 

MR. GARCIA (M.M.): 

Thank you, Mr. Speaker.

Mr. Speaker, on the part of the Committee, we made this proposal based on constitutional grounds. We did not propose this amendment mainly on the rationale as stated by the Gentlemen from Manila that the officials running for office other than the ones they are holding will be considered resigned not because of abuse of facilities of power or the use of office facilities but primarily because under our Constitution, we have this new chapter on accountability of public officers. Now, this was not in the 1935 Constitution. It states that (sic) Article XIII, Section 1— Public office is a public trust. Public officers and employees shall serve with the highest degree of responsibility, integrity, loyalty and efficiency and shall remain accountable to the people.

Now, what is the significance of this new provision on accountability of public officers? This only means that all elective public officials should honor the mandate they have gotten from the people. Thus, under our Constitution, it says that: 'Members of the Batasan shall serve for the term of 6 years, in the case of local officials and 6 years in the case of barangay officials. Now, Mr. Speaker, we have precisely included this as part of the Omnibus Election Code because a Batasan Member who hold (sic) himself out with the people and seek (sic) their support and mandate should not be allowed to deviate or allow himself to run for any other position unless he relinquishes or abandons his office. Because his mandate to the people is to serve for 6 years. Now, if you allow a Batasan or a governor or a mayor who was mandated to serve for 6 years to file for an office other than the one he was elected to, then, that clearly shows that he has not (sic) intention to service the mandate of the people which was placed upon him and therefore he should be considered ipso facto resigned. I think more than anything that is the accountability that the Constitution requires of elective public officials. It is not because of the use or abuse of powers or facilities of his office, but it is because of the Constitution itself which I said under the 1973 Constitution called and inserted this new chapter on accountability.

Now, argument was said that the mere filing is not the intention to run. Now, what is it for? If a Batasan Member files the certificate of candidacy, that means that he does not want to serve, otherwise, why should he file for an office other than the one he was elected to? The mere fact therefore of filing a certificate should be considered the overt act of abandoning or relinquishing his mandate to the people and that he should therefore resign if he wants to seek another position which he feels he could be of better service.

As I said, Mr. Speaker, I disagree with the statements of the Gentleman from Manila because the basis of this Section 62 is the constitutional provision not only of the fact that Members of the Batasan and local officials should serve the entire 6-year term for which we were elected, but because of this new chapter on the accountability of public officers not only to the community which voted him to office, but primarily because under this commentary on accountability of public officers, the elective public officers must serve their principal, the people, not their own personal ambition. And that is the reason, Mr. Speaker, why we opted to propose Section 62 where candidates or elective public officers holding offices other than the one to which they were elected, should be considered ipso facto resigned from their office upon the filing of the certificate of candidacy."

It cannot be gainsaid that the same constitutional basis for Section 67, Article IX of B.P. Blg. 881 remains written in the 1987 Constitution. In fact, Section 1 of Article XI on "Accountability of Public Officers" is more emphatic in stating:

Sec. 1. Public office is a public trust. Public officers and employees must at all times be accountable to the people, serve them with utmost responsibility, integrity, loyalty, and efficiency, act with patriotism and justice, and lead modest lives.

Obviously then, petitioner's assumption that the questioned statutory provision is no longer operative does not hold water. He failed to discern that rather than cut short the term of office of elective public officials, this statutory provision seeks to ensure that such officials serve out their entire term of office by discouraging them from running for another public office and thereby cutting short their tenure by making it clear that should they fail in their candidacy, they cannot go back to their former position. This is consonant with the constitutional edict that all public officials must serve the people with utmost loyalty and not trifle with the mandate which they have received from their constituents. 

In theorizing that the provision under consideration cuts short the term of office of a Member of Congress, petitioner seems to confuse "term" with "tenure" of office. As succinctly distinguished by the Solicitor General: 

The term of office prescribed by the Constitution may not be extended or shortened by the legislature (22 R.C.L.), but the period during which an officer actually holds the office (tenure) may be affected by circumstances within or beyond the power of said officer. Tenure may be shorter than the term or it may not exist at all. These situations will not change the duration of the term of office (see Topacio Nueno vs. Angeles, 76 Phil 12).

Under the questioned provision, when an elective official covered thereby files a certificate of candidacy for another office, he is deemed to have voluntarily cut short his tenure, not his term. The term remains and his successor, if any, is allowed to serve its unexpired portion.

That the ground cited in Section 67, Article IX of B.P. Blg. 881 is not mentioned in the Constitution itself as a mode of shortening the tenure of office of members of Congress, does not preclude its application to present members of Congress. Section 2 of Article XI provides that "(t)he President, the Vice-President, the Members of the Supreme Court, the Members of the Constitutional Commissions, and the Ombudsman may be removed from office, on impeachment for, and conviction of, culpable violation of the Constitution, treason, bribery, graft and corruption, other high crimes, or betrayal of public trust. All other public officers and employees may be removed from office as provided by law, but not by impeachment. Such constitutional expression clearly recognizes that the four (4) grounds found in Article VI of the Constitution by which the tenure of a Congressman may be shortened are not exclusive. As held in the case of State ex rel. Berge vs. Lansing, the expression in the constitution of the circumstances which shall bring about a vacancy does not necessarily exclude all others. Neither does it preclude the legislature from prescribing other grounds. Events so enumerated in the constitution or statutes are merely conditions the occurrence of any one of which the office shall become vacant not as a penalty but simply as the legal effect of any one of the events. And would it not be preposterous to say that a congressman cannot die and cut his tenure because death is not one of the grounds provided for in the Constitution? The framers of our fundamental law never intended such absurdity.

The basic principle which underlies the entire field of legal concepts pertaining to the validity of legislation is that by enactment of legislation, a constitutional measure is presumed to be created. This Court has enunciated the presumption in favor of constitutionality of legislative enactment. To justify the nullification of a law, there must be a clear and unequivocal breach of the Constitution, not a doubtful and argumentative implication. A doubt, even if well-founded, does not suffice. 

The maxim expressio unius est exclusio alterius is not to be applied with the same rigor in construing a constitution as a statute and only those things expressed in such positive affirmative terms as plainly imply the negative of what is not mentioned will be considered as inhibiting the power of legislature. The maxim is only a rule of interpretation and not a constitutional command. This maxim expresses a rule of construction and serves only as an aid in discovering legislative intent where such intent is not otherwise manifest. 

Even then, the concept of voluntary renunciation of office under Section 7, Article VI of the Constitution is broad enough to include the situation envisioned in Section 67, Article IX of B.P. Blg. 881. As discussed by the Constitutional Commissioners: 

MR. MAAMBONG:

Could I address the clarificatory question to the Committee? The term 'voluntary renunciation' does not only appear in Section 3; it appears in Section 6.

MR. DAVIDE:

Yes.

MR. MAAMBONG:

It is also a recurring phrase all over the constitution. Could the Committee please enlighten us exactly what 'voluntary renunciation' means? Is this akin to abandonment?

MR. DAVIDE:

Abandonment is voluntary. In other words, he cannot circumvent the restriction by merely resigning at any given time on the second term.

MR. MAAMBONG:

Is the Committee saying that the term voluntary renunciation is more general than abandonment and resignation?

MR. DAVIDE:

It is more general, more embracing.

That the act, contemplated in Section 67, Article IX of B.P. Blg. 881, of filing a certificate of candidacy for another office constitutes an overt, concrete act of voluntary renunciation of the elective office presently being held is evident from this exchange between then Members of Parliament Arturo Tolentino and Jose Rono: 

MR. RONO: 

My reasonable ground is this: if you will make the person ... my, shall we say, basis is that in one case the person is intending to run for an office which is different from his own, and therefore it should be considered, at least from the legal significance, an intention to relinquish his office.

MR. TOLENTINO: 

Yes ...

MR. RONO: 

And in the other, because he is running for the same position, it is otherwise.

MR. TOLENTINO: 

Yes, but what I cannot see is why are you going to compel a person to quit an office which he is only intending to leave? A relinquishment of office must be clear, must be definite.

MR. RONO:

Yes, sir. That's precisely, Mr. Speaker, what I'm saying that while I do not disagree with the conclusion that the intention cannot be enough, but I am saying that the filing of the certificate of candidacy is an over act of such intention. It's not just an intention; it's already there.

In Monroy vs. Court of Appeals, a case involving Section 27 of R.A. No. 180 above-quoted, this Court categorically pronounced that "forfeiture (is) automatic and permanently effective upon the filing of the certificate of candidacy for another office. Only the moment and act of filing are considered. Once the certificate is filed, the seat is forever forfeited and nothing save a new election or appointment can restore the ousted official. Thus, as We had occasion to remark, through Justice J.B.L. Reyes, in Castro vs. Gatuslao: 

... The wording of the law plainly indicates that only the date of filing of the certificate of candidacy should be taken into account. The law does not make the forfeiture dependent upon future contingencies, unforeseen and unforeseeable, since the vacating is expressly made as of the moment of the filing of the certificate of candidacy. ...

As the mere act of filing the certificate of candidacy for another office produces automatically the permanent forfeiture of the elective position being presently held, it is not necessary, as petitioner opines, that the other position be actually held. The ground for forfeiture in Section 13, Article VI of the 1987 Constitution is different from the forfeiture decreed in Section 67, Article IX of B.P. Blg. 881, which is actually a mode of voluntary renunciation of office under Section 7, par. 2 of Article VI of the Constitution.

The legal effects of filing a certificate of candidacy for another office having been spelled out in Section 67, Article IX, B.P. Blg. 881 itself, no statutory interpretation was indulged in by respondents Speaker and Secretary of the House of Representatives in excluding petitioner's name from the Roll of Members. The Speaker is the administrative head of the House of Representatives and he exercises administrative powers and functions attached to his office. As administrative officers, both the Speaker and House Secretary-General perform ministerial functions. It was their duty to remove petitioner's name from the Roll considering the unequivocal tenor of Section 67, Article IX, B.P. Blg. 881. When the Commission on Elections communicated to the House of Representatives that petitioner had filed his certificate of candidacy for regional governor of Muslim Mindanao, respondents had no choice but to abide by the clear and unmistakable legal effect of Section 67, Article IX of B.P. Blg. 881. It was their ministerial duty to do so. These officers cannot refuse to perform their duty on the ground of an alleged invalidity of the statute imposing the duty. The reason for this is obvious. It might seriously hinder the transaction of public business if these officers were to be permitted in all cases to question the constitutionality of statutes and ordinances imposing duties upon them and which have not judicially been declared unconstitutional. Officers of the government from the highest to the lowest are creatures of the law and are bound to obey it. 

In conclusion, We reiterate the basic concept that a public office is a public trust. It is created for the interest and benefit of the people. As such, the holder thereof is subject to such regulations and conditions as the law may impose and he cannot complain of any restrictions which public policy may dictate on his office. 

WHEREFORE, the instant petition is DISMISSED for lack of merit. 

SO ORDERED.

Narvasa, Cruz, Paras, Feleciano, Griño-Aquino, Medialdea and Regalado, JJ., concur. 

Fernan, C.J., took no part.

Separate Opinions

GUTIERREZ, JR., J., dissenting:

I am constrained to dissent from the majority opinion.

I believe that the Speaker and the Secretary of the House of Representatives have no power, in purported implementation of an invalid statute, to erase from the Rolls of the House the name of a member duly elected by his sovereign constituents to represent them in Congress.

The rejection of the bid of the Honorable Mohammad Ali Dimaporo to retain his seat in Congress may appear logical, politically palatable, and and salutary to certain quarters. But I submit that it is in cases like the present petition where the Court should be vigilant in preventing the erosion of fundamental concepts of the Constitution. We must be particularly attentive to violations which are cloaked in political respectability, seemingly defensible or arguably beneficial and attractive in the short run.

It is a fundamental priciple in Constitutional Law that Congress cannot add by statute or administrative act to the causes for disqualification or removal of constitutional officers. Neither can Congress provide a different procedure for disciplining Constitution. This is a true for the President and the members of Congress itself. The causes and procedures for removal found in the Constitution are not mere diciplinary measures. They are intended to protect constitutional officers in the unhampered and indepedent discharge of their functions. It is for this reason that the court should ensure that what the Constitution provides must be followed. 

The Constitutuion provides how the tenure of members of Congress may be shortened:

A. Forefeiture of his seat by holding any other office or employment in the government or any subdivision, agency, or instrumentality thereof, including government-owned or controlled corporations or subsidiaries (Art. VI, Section 13);

B. Expulsion as a disciplinary action for disorderly behavior (Art. VI, Sec. 16[3]);

C. Disqualification as determined by resolution of the Electoral Tribubal in an election contest (Art. VI, Sec. 17);

D. Voluntary renunciation of office (Art. VI, Sec. 7, par. 2). (See Petition, p. 8)

The respondents would now add to the above provisions, an enactment of the defunct Batasang Pambansa promulgated long before the present Constitution took effect. B.P. Blg. 881, Article IX, Section 67 provides:

Any elective official whether national or local running for any office other than the one which he is holding in a permanent capacity except for President and Vice-President shall be considered ipso facto resigned from his office upon the filing of his certificate of candidacy. (Petition, p. 8)

I take exception to the Solicitor General's stand that the grounds for removal mentioned in the Constitution are not exclusive. They are exclusive. The non-inclusion of physical causes like death, being permanently comatose on a hospital bed, or disappearance in the sinking of a ship does not justify in the slightest an act of Congress expelling one of its members for reasons other than those found in the Constitution. Resignation is provided for by the Constitution. It is voluntary renunciation. So is naturalization in a foreign country or express renunciation of Philippine citizenship. Conviction of a crime carrying a penalty of disqualification is a disqualification against running for public office. Whether or not the conviction for such a crime while the Congressman is in office may be a ground to expel him from Congress is a matter which we cannot decide obiter. We must await the proper case and controversy. My point is — Congress cannot by statute or disciplinary action add to the causes for disqualification or removal of its members. Only the Constitution can do it. 

The citation of the precursors of B.P. 881 — namely, Section 2 of Commonwealth Act No. 665, Section 27 of Article II of Rep. Act No. 180, the 1971 Election Code, and the 1978 Election Code — does not help the respondents. On the contrary, they strengthen the case of the petitioner.

It may be noted that all the earlier statutes about elective officials being considered resigned upon the filing of a certificate of candidacy refer to non-constitutional officers. Congress has not only the power but also the duty to prescribe causes for the removal of provincial, city, and municipal officials. It has no such power when it comes to constitutional officers.

It was not alone egoistic self-interest which led the legislature during Commonwealth days or Congress in the pre-martial law period to exclude their members from the rule that the filing of a certificate of candidacy for another office meant resignation from one's current position. It was also a recognition that such a provision could not be validly enacted by statute. It has to be in the constitution. 

Does running for another elective office constitute voluntary renunciation of one's public office? In other words, did the Speaker and the House Secretary correctly interpret the meaning of "voluntary renunciation" as found in the Constitution?

From 1935 when the Constitution was promulgated up to 1985 when B.P. 881 was enacted or for fifty long years, the filing of a certificate of candidacy by a Senator or member of the House was not voluntary renunciation of his seat in Congress. I see no reason why the passage of a statute by the Batasang Pambansa should suddenly change the meaning and implications of the act of filing and equate it with voluntary renunciation. "Voluntary" refers to a state of the mind and in the context of constitutional requirements should not be treated lightly. It is true that intentions may be deduced from a person's acts. I must stress, however, that for fifty years of ourconstitutional history, running for a local government position was not considered a voluntary renunciation. Congressman Dimaporo is steeped in the traditions of earlier years. He has been engaged in politics even before some of his present colleagues in Congress were born. Neither the respondents nor this Court can state that he intended to renounce his seat in Congress when he decided to run for Regional Governor. I submit that we should not deny to him the privilege of an existing interpretation of "voluntary renunciation" and wrongly substitute the interpretation adopted by the respondents. 

In interpreting the meaning of voluntary renunciation, the Court should also be guided by the principle that all presumptions should be in favor of representation.

As aptly stated by the petitioner:

We should not lose sight of the fact that what we are dealing with here is not the mere right of the petitioner to sit in the House of Representatives, but more important, we are dealing with the political right of the people of the Second Legislative District of Lanao del Sur to representation in Congress, as against their disenfranchisement by mere 'administrative act' of the respondents.

Such being the case, all presumptions should be strictly in favor of representation and strictly against disenfranchisement.

And if disenfranchisement should there be, the same should only be by due process of law, both substantive and procedural, and not by mere arbitrary, capricious, and ultra vires, administrative act' of the respondents. (Reply to Comment, p. 5)

The invocation of the principle of accountability found in Article XI of the Constitution does not empower the legislature to add to the grounds for dismissing its members. When Congressman Dimaporo ran for Regional Governor, he was not trifling with the mandate of his people. He wanted to serve a greater number in an autonomous, more direct, and intimate manner. He claims (a mistaken claim according to the Commission on Elections sustained by this Court) that he was cheated of victory during the elections for regional officers. He wants to continue serving his people. I fail to see how the principle of accountability and faithfulness to a trust could be applied to this specific cause of Congressman Dimaporo. 

For the Foregoing reasons, I VOTE to GRANT the petition.

Padilla and Bidin, JJ., concur.
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