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Contracts for the Sale of Goods 
Content 

· Introduction to sale of goods

· Implied terms

· Transfer of ownership
· Nemo Dat Rule 
· Remedies available to the seller

· Remedies available to the buyer

Objectives

Students should be able to:

· define a contract for the sale of goods

· distinguish between a condition and a warranty

· explain the implied terms of a contract for the sale of goods

· identify the situations when these terms apply

· describe the remedies for breach of implied terms 

· describe the effect of acceptance by the buyer

· explain transfer of ownership from seller to buyer
· explain nemo dat rule and its exception
· explain the statutory control of exemption clauses in such contracts

· explain the remedies of buyer and seller
· describe the real and personal remedies

Reading

Stott 
   Introduction to Hong Kong Business Law   
Chapter 5

1. Introduction

1.1 As the sale of good needs specific provisions to protect the vendor and the buyer, the Sale of Goods Ordinance is therefore implemented.

1.2 The operation of the Sale of goods contract is in compliance with
· The principles of the law of contract under common law, and
· Sale of Goods Ordinance in enacted law.
2. A contract for sale of goods

2.1 What is goods?

· Items of personal property [s.2(1) SOGO]

· Including such things as clothes, jewellery, cars, furniture, and electrical equipment

· Not including real property, things in action, money or services.

2.2 What is a contract of Sale

· The terms of the contract must provide for transferring the ownership of the goods from the seller to the buyer, and 

· The goods must be exchanged for money [s.3(1) SOGO]

· Application of SOGO is needed in case of 'part exchange'.

· The contracts of barter and the contracts for the hire-purchase of goods are therefore excepted.

3. Distinction between conditions and warranties

3.1 Warranty

· A term which is 'collateral' to the main purpose of the contract

· If broken, the innocent party is entitled to claim damages but not to reject the goods and cannot treat the contract as repudiated [s.13(2)]

        3.2    Condition

· Not defined by SOGO

· If broken, the innocent party may either 

· Treat the contract as repudiated and claim damages [s.13(2)]

· Elect to treat the condition as a breach of warranty only[s.13(1)]

4. Implied terms of a contract for the sale of goods:

· A contract for the sale of goods may be created expressly or impliedly [s.5]

4.1 Right to sell the goods

· S.14(1)(a)

Seller has the right to sell and can pass good title to the other party

· Rowland v. Divall (1923)

4.2 Freedom from claims against the goods

· S.14(1)(b)

Goods are free from any charges not made known to the buyer, and the buyer will enjoy the quiet possession of the goods

· Microbeads AG v. Vinhurst Road Markings Ltd. (1975)

4.3 Correspondence with description

· S.15

· It implies that goods must correspond with their description.

· Beale v. Taylor (1967)

· Non-conformity, no matter how slight, is still a breach

Arcos Ltd. v. Ronaasen and Son (1933)  

· It also applies even where:

-  The buyer has seen the goods,
-  The buyer has not seen the goods and is provided with description, or

· The goods is selected by the buyer
4.4 Merchantable quality 

· S.16(2)  

· No private sales is to be applied
· It is implied only in the course of a business

· It applies to the goods +  packing + containers in which the goods are sold 

· It is not clearly defined and requires consideration of all of the following:

1. The purpose for which such goods are usually bought, 
2. their standards of appearance and 
3. finish, 
4. safety, and 
5. durability,

· with the relevant price,  description applied to the goods &
all other relevant circumstances
Sometimes defects would render new goods unmerchantable, but it would still be acceptable in the second hand goods. S.2(5)

· It does not apply if, before the contract is made, either

· Defects are specifically drawn to the buyer's attention, or

· The buyer examines the goods and that examination ought to reveal certain defects [s.16(2)]

4.5  
Fitness for purpose

· S.16(3)

· It implies only in the course of business, not in a private sale

· It implies when the purpose of the purchase has been made known to the seller

· If for special or particular purpose, the buyer must notify the seller

· The seller will be liable for the breach of the fitness purpose if reliance is proved and based on the seller's skill and judgment [s.16(3)]

4.6      Sale by sample

            Three conditions are implied into the contract:

                  -    That the bulk of the goods will correspond in quality with the sample

      -    That the buyer will have a reasonable opportunity of comparing the bulk of    

             the goods with the sample

                  -     That the goods will be free from any defects which would not appear on   

reasonable examination of the sample and which renders the goods unmerchantable [s.17]

             The meaning of 'unmerchantable' is derived from the definition of                 merchantable explained in relation to s.16(2)

             If the sale of goods is by sample and by description, the goods must   

             correspond with both the sample and the description.

5 Remedies for Breach of Implied Terms

· If the seller is in breach of a condition, the buyer may 

· Reject the goods and treat the contract as repudiated, or 

· Accept the goods and sue for damages as treating the breach as a breach of warranty only.

· If seller is in breach of a warranty, the buyer is entitled to claim damages but not to reject the goods.
6           Effect of Acceptance by the Buyer

· The buyer loses the right to reject the goods if there is any breach as to the condition in case he had accepted  the goods
· The buyer may treat the breach of condition as a breach of warranty and claim damages [s13(3)]

· Buyer deemed to have accepted the goods at the moment in time when
· He indicates to the seller that he has accepted them, or

· The goods have been delivered to him and he acts as if he was the owner of them, or 

· He retains the goods for longer than is reasonable without indicating to the seller that he has rejected them.

· S.37 Buyer is not deemed to have accepted the goods unless he has had a

           reasonable opportunity of examining them[s.37(2)]

7.
Control of Exemption Clauses in Contract for the Sale of Goods

S11 of the Control of Exemption Clauses Ordinance (CECO) regulates exemption clauses as follows :

S11(1) provides that breach of the contractual terms relating to the right to sell, freedom from claims by third parties, and quiet possession (i.e. S14SOGO)cannot be excluded or restricted.

S11(2) provides that liability for breach of the contractual terms relating to correspondence with description, sample, merchantable quality and fitness for purpose (i.e. S15-17SOGO) cannot be excluded or restricted if one party is a consumer.  
S11(3) provides that the terms mentioned in S11(2) can be excluded or restricted if neither party is a consumer and the terms are reasonable.
8.     Transfer of Ownership
Ownership of goods is different from mere possession of goods. Factors including the responsibility of the goods, the detriment as to the damages of the goods, etc. can help in determining the ownership
8.1  Reservation of Ownership

S19SOGO provides that when the ownership of the goods pass in a contract for the sale of goods depends upon the intention of both parties as shown from the terms of their contract, their conduct and the circumstances. 
9.  Transfer of title by a non-owner

The General Rule - Nemo Dat : S23(1) SOGO provides that where goods are sold by a person who is not their owner and who does not have the owner’s authority to sell, the buyer does not become the owner of the goods - nemo dat rule, i.e. a person cannot sell what he does not have.  However there are the following exceptions to the rule :

9.1
Estoppel : S23(1) SOGO provides that if the original owner’s words or conduct stop him from denying that the seller with possession of the goods is selling them with his authority.

9.2
Factors Ordinance: seller is a mercantile agent with possession of goods & owner’s consent selling goods in the ordinary course of his business

9.3
Power of Sale: seller has the power to sell under a court order or under a statutory power of sale.  In that case, the new buyer will become the owner of the goods.

9.4
Market Overt:
S24 SOGO provides that where goods are openly sold in a shop or market in the ordinary course of business of the shop or market, the buyer obtains ownership of the goods, if buying in good faith and without knowing that the seller is not the owner.  


Attorney-General v Rising Sun Trading Co. (1972)

(Sale not under Market overt exception)
9.5
Sale under a voidable title: S25  provides that when the seller of goods has a voidable title, but his title has not been avoided at the time of the sale, the buyer gets a good title to the goods,  if buying in goods faith and without notice of the seller’s defect of title.


Car & Universal Finance Co. Ltd v Caldwell (1965)


(owner got back the car as title had been avoided at the time of the sale)
9.6
Seller in possession : S27(1) SOGO provides that where a person who has sold goods remains in possession of the goods (or the relevant document of title), and later sells again, .... the 2nd buyer who acts in good faith and without notice of the previous sale will become owner of the goods.

9.7
Buyer in possession : S27(2) SOGO provides that where a buyer with seller’s consent and possession of the goods sells the goods (without authority) to the 2nd buyer who acts in good faith and without notice of any right of the original seller.  The 2nd  buyer will become the owner of the goods.

9.8
Writ of execution: A judgment creditor may apply to the court for an order to seize and sell goods belonging to the debtor for payment of the debt owed to the creditor.  

10.
Remedies available to the seller and the buyer

· Typical common law remedy is damages.

· If a condition is broken, innocent party is entitled to repudiate the contract and claim damages.  

· If a warranty is broken, innocent party is only entitled to claim damages.[s.13(2)]

· The equitable remedies include lien, injunction, specific performance and rescission.

11.
Remedies available to the seller

Personal remedies against the buyer

· SOGO makes specific provision to the ‘unpaid’ seller.

· Seller may sue for the price if the buyer wrongfully refuses to pay for the goods [s.51] 
· Seller may sue for damages for non-acceptance if the buyer wrongfully refuses to accept and pay for the goods. [s.52(1)]

Remedies against the goods themselves

a)  Lien

If ownership has passed to the buyer but the unpaid seller is still in possession of them, he has a lien of goods if 

· The goods have not been sold on credit, or

· The goods have been sold on credit but the period of credit has expired, or

· The buyer becomes insolvent

The right of lien is subject to 3 exceptions:

· the goods are delivered to a carrier to transport to the buyer and does not reserve his ownership

· the buyer lawfully obtains possession.

· the seller waives his rights.

b) Stoppage in transit

· If ownership has passed to the buyer and he becomes insolvent, the seller has a right to stop the goods whilst they are in transit. [s46]

· Goods are regarded as in the course of transit when they are delivered to a carrier for transporting them to the buyer, until the buyer or his agent takes delivery from the carrier. [s.47(1)] 

c) Withholding Delivery, or Retention

· If ownership has not passed to the buyer, the seller also has a right to withhold delivery [s.42]

d)  Re-sale 

· The seller who has exercised his right of lien, stoppage in transit or retention may re-sell goods if  

· The goods are perishable, or

· He gives notice to the buyer of his intention to re-sell and the buyer still does not pay for them.

· Reservation of a right of re-sale is possible by written expressly in the  contract of sale 

12. Remedies available to the buyer
Non-delivery

· May bring an action for damages for non-delivery.

Breach of Warranty , s55

· Not entitled to reject the goods but may claim damages and offset those damages against the price where

· The seller is in breach of warranty or

· He treats a breach of condition as a breach of warranty, 

13.

The measure of damages

Non-acceptance 

· The estimated loss directly and naturally resulted from the breach [s52(2)]

· Market Price Rule:  difference between the contract price and the market price when the goods should have been accepted or, at the time of non-acceptance if no such time fixed. [s52(3)] 

Non-delivery 

· The estimated loss directly and naturally resulting from the breach [s.53]

· Market Price Rule [s.53].

Breach of Warranty

· The estimated loss directly and naturally resulting in the ordinary course of events from the breach [s55(2)]

· For breach of quality, the difference between the contract price and the market price of the defective goods [s55(3)]  
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