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Lecture 6
Discharge of a Contract and Remedies 

Content

1. Performance

2. Agreement

3. Frustration

4. Breach

5. Damages

6. Liquidated damages

7. Specific performance

8. Injunction

9. Rescission

10. Restitution

Objective

Students should be able to:

· explain when a contract is discharged by performance

· identify what requirements are necessary to terminate a contract by agreement.
· identify the various remedies available for breach

· understand the meaning of remoteness of damage

· define how damages are calculated

· identify the difference between liquidated damages and a penalty clause

· identify those situations where an equitable remedy is applicable

· distinguish between specific performance and injunction

· recognise instances not amounting to frustration

· describe the nature of breach of contract

· recognise instances of frustration and describe its effect.
Reading

Stott
Ch 4

Discharge of a Contract 

Performance, Agreement, Frustration and Breach

1. Discharge by performance

1.1
General rule

· Performance must be precise and exact

1.2
Exceptions

1.2.1
Substantial performance

· Hoenig v Isaacs [1952] (£55 out of £750)

1.2.2
Acceptance of partial performance

· Sumpter v Hedges [1898] (£333 value of work)

· quantum meruit 

1.2.3
Performance is prevented

1.2.4
Divisible contract e.g. construction work

2. Discharge by agreement

2.1
Requirements

· No special formality

· Offer, acceptance, consideration and intention

2.2
Bilateral discharge

· Neither party has performed his side of the contract

· Waiving of rights by both parties

2.3
Unilateral discharge

· Fresh consideration

· Deed

3. Discharge by frustration

3.1
General rule

· Contractual promise incapable of being performed

· Not because of parties’ fault

· Circumstances radically different from what was envisaged

3.2
Examples where the doctrine applies


Destruction of subject matter


Defeat the main purpose of the contract


Death or illness of a party to a contract for personal services


Government prohibition


Passing of a statute making performance of the contract illegal

3.3
Examples where the doctrine does not apply
· Contract become more difficult to perform

· If alternative mode of performance is available

· Tsakiroglouc & Co Ltd v Noblee Thorl [1962]

· Foreseeable event

· force majeure clauses: parties can negotiate escape clauses

3.4
Consequences of frustration

· s16 Law Amendment and Reform (Consolidation) Ordinance Cap 23

· money paid is recoverable

· money payable ceases to be payable

· expenses incurred recovered

· the court may order for payment of benefit received (where the party has obtained a valuable benefit under the contract before the time of discharge).

4. Discharge by breach

4.1
Anticipatory breach

· 2 options

· acceptance of breach 

4.2
Repudiatory breach

· Serious breach of contract

e.g. refusal to perform, or failure to perform an entire obligation

· Parties can elect to terminate the contract or affirm the contract

5. Common Law remedies for breach of contract: Damages 

5.1
Purposes

· To compensate the innocent party 

5.2
Remoteness of damage

· The rules in Hadley v Baxendale [1854]

· Loss having suffered
1. is not too remote as a result of the consequence from the breach;

2. is reasonably foreseeable by the defaulting party.

· Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] (new boilers late for 5 months)

5.3
Duty to mitigate

· Party claiming damages must mitigate his loss

5.4
Measure of damages

· Put the plaintiff in the position as if the contract had been performed

· normally measured by market price rule in sale contracts

6. Liquidated damages

· Enforceable if it is a genuine pre-estimate of loss

· Void if it is a penalty

7. Equitable remedies for breach of contract: Specific Performance and Injunction
· Characteristics 
· Discretionary court order

· Contempt of court if the order is not obeyed

· Based on fair and justice

8. Specific performance

· Circumstances where specific performance would be awarded
· Case where award of damages is inappropriate or inadequate e.g. uniqueness of the sale item, rare item

· Mutuality

· No need for court’s supervision

· Just and equitable e.g.

hardship to defendant 

plaintiff must have acted equitably

9. Injunction

· Discretionary court order

· Enforce restrictive covenants and negative provisions in a contract

· e.g. personal service contract

· Warner Bros. Pictures Inc v Nelson [1937] (work solely for Warner)

10. Rescission 

· Parties are restored to their conditions before the forming of the contract

· Strictly speaking not a remedy for breach of contract

· Available for misrepresentation, duress or undue influence
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