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BA Department

Lecture 5
Invalid contract: 
Misrepresentation, Mistake, Duress, Undue Influence and Illegality
Content

1. Misrepresentation

2. Mistake

3. Duress

4. Undue influence

5. Illegality

Objective

Students should be able to:

· define actionable misrepresentations

· distinguish the different types of misrepresentation

· describe the different remedies for the various types of misrepresentation

· explain why reality of consent must be present to form a contract

· explain what is meant by a common, mutual and a unilateral mistake and the effect on a contract of these mistakes

· explain the defence of non est factum
· define 'duress' and the effect if a person has entered a contract because of it

· explain what is meant by 'undue influence' and the relationships in which it is presumed

· explain the meaning of a contract in restraint of trade and the circumstances under which such contracts will be enforceable

· describe the effect of illegality and the circumstances in which illegal terms of a contract may be severed
Reading

Stott
Ch 3

1. Actionable misrepresentations

· Definition

(a) an untrue statement 

(b) a statement of fact (not opinion, not intention)

(c) inducement

· silence normally does not constitute a representation

silence - exception: 

(a) contract uberrimae fidei 
insurance contract

(b) half-truth statement

2. Types of misrepresentation

2.1
Fraudulent misrepresentation

· Misrepresentor knows that what he has said is false or

· He is reckless as to what he has said or

· He does not care what he has said is true or false

· Difficult for the plaintiff to prove intention to deceive

· Derry v Peek [1889] (steam-powered trams)

· Polaroid Far East Ltd v Bel Trade Co Ltd [1990] (film only sold in PRC)

2.2
Negligent misrepresentation

· s3(1) Misrepresentation Ordinance

· Misrepresentor has no reasonable grounds to believe what he said is true

· Liable for damages

2.3
Innocent misrepresentation

· s3(1) Misrepresentation Ordinance

· Misrepresentor has reasonable grounds to believe what he said is true

· Not liable for damages

3. Other remedies for misrepresentation

3.1
Rescission
· available to a party misled by innocent, negligent or fraudulent misrepresentation

· it is the right of the misled party to have the contract set aside 

· and to be restored to his position before the contract

4. Mistake

· Operative mistakes render a contract void

5. 
Mistake at common law

5.1
Common mistake as to the subject matter of the contract

· Both parties share equally the mistake as to some fundamental points

· Common mistake as to existence of subject matter

· e.g. overheated corn
5.2
Unilateral mistake as to the identity of one of the parties

· Void contract if one party knows that the other party has made a mistake 

· Identity is important

· Voidable contract in face to face transactions 

5.3
Mistaken signing of a document

· non est factum (this is not my deed)

The person mistaken must show that:

· his signature was induced by fraud;

· the document he signed was fundamentally different from that thought to be signed;

· and that he did not act negligently.

· Saunders v Anglia Building Society [1970] (broken glass)

6. Duress

· Voidable if threat of violence 

· e.g. death threat

· Economic duress or commercial pressure?

· fall in US dollars?

· indemnity agreement entered voluntarily?

7. Undue influence

· If contract not entered freely and willingly and weaker party has an unfair bargain

· Contract can be set aside

· Presumed undue influence 

· Doctor / patient

· Solicitor / client

· Parent / child

· Religious leader / follower

· Where there is no presumption, the weaker party must prove that he does not have a free and independent will at the time of contract and the other party has taken unfair advantage of the situation. 

· Defence:  independent third party advice

8. Illegality

Rationale: (1) Contravening the statutory provisions


       (2) Contravening the common law principles

       (3) Contravening the public policy 

Contravening the public policy 

· Contracts in restraint of trade

· Buchanan v Janesville Ltd. [1981]  (not to work in Hong Kong / one year - only reasonable in time)

The courts will enforce a contract in restraint of trade in the following ways:

1. the restraint must not be wider than is reasonably necessary to protect the parties’ interest;

2. the restraint must be reasonable and not against the public interest- reasonableness will depend upon the area and the duration;

3. where a contract contains a void restraint, only the restraint is ineffective – the validity of the rest of the contract is not affected.
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