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Lecture 3-4
Forming a contract 

Content

1. What is a contract?

2. The form and formation of contract

3. Offer

4. Acceptance

5. Intention to enter legal relations

6. Capacity

7. Terms of a contract 

8. Exemption clauses

Objective

Students should be able to:

· define a contract

· differentiate between valid, void, voidable and unenforceable contracts

· identify when a contract needs to be in special form

· list the requirements for a valid simple contract

· distinguish between offers and other similar statements

· explain when an offer comes to an end

· define acceptance

· identify whether an acceptance is valid

· describe the effects of different means of communications

· determine whose terms apply to a contract when both parties have negotiated on their own standard forms

· define consideration and the rules in relations to consideration

· differentiate between executed and executory consideration

· explain why past consideration is generally not acceptable

· explain the meaning of intention to enter into legal relations

· distinguish between the various presumptions relating to intention

· explain the effect of incapacity on contracts

· distinguish between a representation and a term and show how this can be applied to various situations

· recognise an express term of the contract

· describe how terms may be implied in a contract

· distinguish between conditions and warranties

· define an exclusion clause and describe how the courts and statute restrict the unfettered use of exclusion clauses

· analyse a problem and state whether an exclusion is incorporated

Reading

Stott
Ch 2
Reference

Contract case outline from Contract law Online Information Network (COLIN)

http://law.anu.edu.au/colin/
Forming a contract 

1. Types of contracts

1.1
Simple/Specialty contracts

· Specialty contract: Deed 

· Formality is required

· Signed, sealed and delivered.

· Simple contract

· can be formed orally, by conduct or in writing

1.2 Valid, void, voidable and unenforceable contract

1.2.1 Valid contract

· Essentials of a valid contract

1. Formation: 4 elements

· offer

· acceptance

· consideration

· intention to create legal relations

2. Genuine consent

3. Legality 

4. Capacity

· if any of these elements is missing, the contract will be void, voidable or unenforceable.

2. Formation of a contract

2.1 Offer

· Offeror/offeree

· A definite and clear promise to be bound on specific terms

· Legal consequence: offeror will be bound if the offer is accepted by offeree.

· Carlill v Carbolic Smoke Ball Company [1893] (influenza and use of smokeball)

· Offer to the whole world and offer to a specific group

2.2 Invitation to treat

· Invitation to do business

· No legal consequence if accepted

2.2.1 Display of goods on shelves

· Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953] (sale in the presence of a pharmacist)

2.2.2 Advertisement usually not offers unless clear intention

· Carlill v Carbolic Smoke Ball Company  [1893]

2.2.3 Tender notice

· request for tenders

2.2.4 Auction

2.3 Request and supply of information

· A reply of ‘lowest price for Bumper Hall Pen $900 is not an offer 

· enquiry - a request for information
3. Termination of Offer

3.1
Revocation

· Changing mind at any time before acceptance

· Communicated through a third party

· Must be received by the offeree

· Dickinson v Dodds  [1876] (a mutual friend told the offeree of the sale)

3.2
Lapse of offer

· Offer expressed to last for a specified time

· No express time limit: expires after a reasonable time

3.3
Counter offer and rejection

· Hyde  v  Wrench  [1840] (buyer proposes to pay $950 and refuses the offer of $1,000)

4. Acceptance

4.1
Definition Agreeing to all the terms of the Offer

· Unqualified agreement to the terms of the offer

· Acceptance of unilateral contract:

· Carlill v Carbolic Smoke Ball Company  [1893]

· Silence is not an acceptance

4.2
Acceptance must be communicated to the offeror

· Acceptance must be communicated to the offeror 

· Exceptions

· Reward cases

· Carlill v Carbolic Smoke Ball Company  [1893]

· Postal rules: properly addressed, properly stamped, properly posted
5. Consideration

Definition

· Exchange of promises (both ways)

· Gift not enforceable

· Specialty contract: Deed

Types of consideration

· executed

· executory

· past consideration is not a valid consideration

· Roscorla v Thomas [1842] (horse free from vice)

Privity of contract

· Stranger, third party

· Dunlop Pneumatic Tyre Co Ltd v Selfridge Co Ltd [1915] (Dunlop sold to Dew which later sold to Selfridge)
· http://pedia.nodeworks.com/D/DU/DUN/Dunlop_Pneumatic_Tyre_v___Selfridge_and_Co___Ltd_/
Consideration must be legal

Consideration must be sufficient but need not be adequate

Consideration must be something of value (sufficient) 

e.g. forbearance to sue.

Court is not concerned with the market value (adequacy).

6. Intention to enter legal relationship

Commercial Agreement

· Presumption: intention to enter legal relationship

· Carlill v.  Carbolic Smoke Ball Company  [1893]

Social/Domestic Agreement

· Presumption: no intention to enter legal relationship

· Balfour v. Balfour  [1919]

Husband promised to pay wife £30 per month for maintenance.

Held: this was an informal agreement between husband and wife and was not intended to be legally binding.

· Merritt v Merritt  [1970]

An intention to create legal relations was inferred because the agreement was made between the husband and wife under separation.

7. Capacity to enter into a contract
Minors

· Under the age of 18

· Enforceable contracts

‘Necessaries’ under s4(2) Sale of Goods Ordinance

means goods suitable to the condition in life of such infant / minor, and to his actual requirements at the time of the sale and delivery.

· Unenforceable contracts: ‘non-necessary’ goods

8.
Negotiation

8.1
Sales Puffs

· Advertising slogan or sales jargon has no legal effect

8.2
Representations

· A statement of fact which induces a person to enter into a contract

· Remedy only if misrepresentation can be proved

9
Express terms: Conditions and warranties

9.1
Condition – very important term

· Breach of condition – repudiation and claim damages

9.2
Warranty – minor term

· Breach of warranty – claim damages only but has to continue to perform the contract.

10.
Implied terms

· Previous dealings between the parties

· Business efficacy

· Custom and trade usage

· Statutes

· Sale of Goods Ordinance 

11
Exclusion clauses

11.1
General

· Exclusion clause, exemption clause, limitation clause

· Yien Yieh Commercial Bank Ltd v Kwai Chung Cold Storage Co Ltd [1989] (effective exclusion clause)

11.2
Common law control of exemption clauses

11.2.1
Signed contracts

· L’Estrange v Graucob Ltd [1989] (signed document)

11.2.2
Unsigned contracts

· a ticket – is it a part of contract?
· delivery note – does it bring to notice of onerous terms?
· subsequent notice of the clause?
11.3
Interpreting an exemption clauses

· contra proferentum rule: 

the clause will be interpreted narrowly against the person drafting it.

11.4
Statutory control: Control of Exemption Clauses Ordinance

Clauses which exempt liability for negligence will be:

s7(1) CECO: void for personal injury and death;

s7(2) CECO: valid if pass the reasonableness test for property damage.
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