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BA  Department

Lecture 2

The Hong Kong Courts System and the Law Making Process
Content

1. The judiciary

2. The courts

3. Administrative tribunals

4. The jury system

5. The doctrine of precedent

6. Legislation

7. Delegated legislation 

Objective

Students should be able to:

· describe the structure and jurisdiction of the courts and tribunals and identify their seniority

· outline how appeals may lie from one court to another

· explain the role of jury in the trial

· define and apply the doctrine of precedent

· identify when decisions in cases may become precedent

· distinguish between persuasive and binding precedent

· distinguish between ratio decidendi and obiter dicta
· describe how an Ordinance is enacted and its importance
· explain the delegated legislation in HK
Reading

Stott
Ch 1, pp. 13-29

Srivastava
Ch 2  pp. 44-45 and 47-58 
Carver
Ch 3, pp. 44-45

References
· Judiciary

http://www.info.gov.hk/jud/eindex.htm
· Legislative Council

http://www.legco.gov.hk/yr98-99/english/intro/about.htm
1. The judiciary

· responsible for the administration of justice in Hong Kong

· The Chief Justice of the Court of Final Appeal is the head of the Judiciary.

2. The Courts

2.1
The Court of Final Appeal

· established under the Hong Kong Court of Final Appeal Ordinance

· the highest appellate court in Hong Kong 

· hears appeals on civil and criminal matters from the High Court

· comprise five judges – 

· the Chief Justice, 

· three permanent judges and 

· one non-permanent Hong Kong judges or one judge from other common law jurisdictions

2.2
The High Court 

· headed by the Chief Judge, High Court

· consists of the Court of Appeal and the Court of First Instance

2.2.1
The Court of Appeal of the High Court

· hears appeals on civil and criminal matters from the Court of First Instance, the District Court and the Lands Tribunal

2.2.2
The Court of First Instance of the High Court

· has unlimited jurisdiction in both civil and criminal matters

· exercises jurisdiction in bankruptcy, company winding-up, adoption, probate and mental health matters

· most serious criminal offences, such as murder, manslaughter, rape, armed robbery, complex commercial frauds and drug offences involving large quantities, 

· are tried by a judge of the Court of First Instance, sitting with jury 

2.3
District Court

· civil jurisdiction

· to hear monetary claims up to $1,000,000 or,

· where the claims are for recovery of land or premises, the annual rent or rateable value does not exceed $240,000

· criminal jurisdiction

· try more serious cases, with the exception of murder, manslaughter and rape.

· Family Court deals with family-related matters such as divorce
· Judge sits alone
· Maximum penalty of 7 years’ imprisonment
2.4
The Magistracy

· exercises criminal jurisdiction over a wide range of summary offences
· cases of a more routine and minor nature, such as hawking and traffic cases

· limit of two years imprisonment and a fine of $100,000

· appeals to the Court of First Instance of the High Court

· The Juvenile Court has jurisdiction to hear charges against children (aged under 14) and young persons (aged between 14 and 16) for any offence other than homicide. 

2.5
Coroner's Court

· empowered to investigate deaths 

· purpose of an inquest is to ascertain the circumstances surrounding a particular death e.g. death not certified by a doctor as being solely due to natural causes. 

· make recommendations to prevent a repetition of the fatality under investigation. 

3.        Administrative tribunals

3.1
The Lands Tribunal

· Main functions

1. determines the compensation to persons whose land is compulsorily resumed 

2. concerns with disputes between landlord and tenants;

3. it hears building management matters 

· President of the Tribunal is a Court of First Instance Judge

· Presiding Officers are District Judges as well as two Members who are surveyors.

3.2
The Labour Tribunal

· provides a quick, informal and inexpensive method of settling disputes between employees and employers

· deals with claims arising from the breach of a term of a contract of employment, 

· legal representation not allowed

· appeals may be brought to the Court of First Instance 

3.3
The Small Claims Tribunal

· provides a quick, informal and inexpensive method of dealing with monetary claims involving amounts not exceeding $50,000

· legal representation not allowed 

· appeals to the Court of First Instance 

3.4
Advantages

· tribunals experienced in the law and practice of the disputes 

· informal procedures

· less expensive 

· more quickly
3.5
Disadvantages

· unpredictable and inconsistent decisions

· erroneous decisions as the issues are not fully argued by lawyers

· reasons for tribunals’ decisions not made known.

4.
The jury system

· The most serious criminal offences, such as murder, manslaughter, rape, armed robbery and drug offences involving large quantities, are tried by a judge of the Court of First Instance, sitting with a jury consisting of seven or, where a judge so orders, nine.

· It is the jury which decides whether the accused is guilty or not guilty and a majority vote is required.

· The size of the majority required varies depending on the size of the jury.

· Also if a coroner decides to hold an inquest with a jury, a jury of three will be appointed.

· Advantages

· reflects views of public

· seven opinions

· lighten the oppressiveness of criminal law

5.     Precedent

Introduction

· the doctrine of judicial precedent – judgement of previous similar cases being 

      followed

· Lower ranking court must have to follow the previous judgement made in a 

      higher ranking court if cases are similar to each other
Case law

· Finding of material facts

· Statement of law

· ratio decidendi  “the reason for decision”
· statements of law applied to the legal problems disclosed by the facts upon which the decision is based 
· Statement of law made by the way

· obiter dicta  “things said by the way”
· statements not based on the facts as found
· The decision

The ranking of courts and the doctrine of precedent

The operation of the doctrine of precedent

· use of past decisions as a guide to present decisions

· Binding precedent

· Persuasive precedent

· Distinguish cases
Advantages
· certainty in law 

· new principles and rules

· decisions are results of the problems as and when they arise

· practical

Disadvantages

· a wrong decision binding until overruled

· artificiality

· too many cases 

· slow to keep in pace with the changing demands

· difficulty in discovering the ratio decidendi
6.
Legislation

6.1
Purposes


· An ordinance may come into existence because:

· it codifies existing case law;

· it consolidates existing law;

· it creates new law e.g. Water Pollution Control Ordinance;
· it confers power on persons and bodies.

6.2
The Process of Legislation

· consultation with interested parties

· proposals submitted to the Executive Council

· Chief Executive in Council's approval to introduce the bill into the Legislative Council

· Bills published in the Government Gazette 

· Bill be given a short title, a long title (setting out the purposes of the bill in general terms) and an explanatory memorandum (stating the contents and objects of the bill in non-technical language shall be attached to the bill). The bills shall be presented in the Chinese and English languages.

· First Reading is a mere formality. The clerk reads the short title of the Bill after which the Council shall be deemed to have ordered the bill to be set down for a second reading.

· Second Reading: a debate is held in which Legislators can voice their opinions.

· If a Bill is defeated, no further proceedings will be taken.

· A bill may go through a committee stage at which details will be worked out. 

· The bill will then be proceeded to Third and Final Reading.

· A copy of every bill passed by the Council shall be submitted by the Clerk to the Chief Executive for his signature.

· An Ordinance shall be published in the Gazette and it generally commences at the beginning of the day on which it is published or commence on a day other than the day of publication
· Law enacted by the legislature of the Hong Kong Special Administrative Region must be reported to the Standing Committee of the National People’s Congress for the record. The reporting for record shall not affect the entry into force of such laws. (Article 17 of the Basic Law)
7.
Delegated Legislation
7.1
Reasons for delegated legislation
· In order to ensure that new ordinances are enacted in time  

· the Legislative Council delegated powers to the specialized bodies 

· These bodies make their own by-laws, regulations or rule.

· The intention: delegating to the experts the capacity to make their own rules


7.2
Advantages

· Save time to debate in LegCo 
· Experts’ views can be enjoyed.

· Rules can be adapted timely in emergency cases.

· Examples include rules, regulations, and by-laws made by the following: -

Examples :

The ferry, tramway, and railway companies 
These rules are approved by the Chief Executive in the Legislative Council 
They finally known as regulations.

MTR By- law

PART IV CONDUCT OF PASSENGERS

22. Feet not to be placed on seats - (Max penalty : $2000 fine)

28. Animals prohibited on railway premises – (Max penalty : $2000 fine)

28G Improper dressing – (Max penalty : $5000 fine)
(Source of information : MTR By-laws - www.mtr.com.hk)
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