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Lecture 13 
Law of Employment
Contents:

1. A contract of service and a contract for service 
2. Importance of Distinction
3. Employment Ordinance
4. Employer / Employee Relationship
5. Terms of the contract of Employment 
6. Termination of an Employment Contract 
Objectives:

Students should be able to:

· Distinguish a contract of service and a contract for service
· Describe the importance of distinction 
· State the terms of an employment contract 
· Explain the duties of  employers and employees
· Describe the ways in which the employment contract can be terminated

Reading:

Vanessa Stott: An Introduction to Hong Kong Business Law, Chapter 9
Reference:

Anne Carver: Hong Kong Business Law
A concise Guide to the Employment Ordinance, latest ed
1.
Employment Ordinance:
1.1
Main Sources of Employment Law in HK:

a.
Local Legislation


Employment Ordinance 1968

b.
Common Law

1.2
Continuous Contract:

· In the absence of any express agreement to the contrary, every contract of employment covered by the Employment Ordinance, Cap.57.  A "continuous contract" is deemed to be a contract for one month and renewable from month to month. 

· A "continuous contract" is for the same employer for four weeks or more, at least 18 hours a week.
2.
Terms of the contract of Employment:
2.1
Express Terms:

What are the express terms commonly found in an employment contract?
· Job title

· Hours of work

· Wages, Lunar New Year Payment and Long service payment

· Holiday entitlement

· Sickness allowance

· Maternity leave and maternity leave pay

· Other benefits e.g. meals, housing, medical care etc.
· Length of notice 
2.2
Implied Duties of Employee:

The following are the implied duties under common law for employees towards their employers:

a.
To act in good faith
b.
To keep information confidential

c.
To be obedient
d. To use reasonable care and skill
2.3
Implied duties of Employer:

Under common law an employer is required to perform the following implied duties:

a.
Payment of Wages

b.
Provision of a safe system of work
c.
Indemnity 
d.
Rest days – an employee is entitled to at least one rest day in each week, which is defined as a continuous period of not less than 24 hours.  The rest days shall be appointed by the employer.

3.  
Termination of an Employment Contract:
3.1
Termination by Notice: a contract of employment may be lawfully terminated by due notice by either party

a.
The length of notice:

· not less than one month in the case of a continuous contract

· not less than 7 days if there is express agreement as to the length of notice


b.
Under Probation period

· Within the 1st month of probation:  no need to give notice

· After 1st month:  not less than 7 days

3.2
Termination by Payment in lieu of Notice
Either party may at any time terminate the contract without notice by agreeing to pay to the other party a sum

3.3
Termination in the event of Breach of Contract

(without notice or payment in lieu of Notice)

3.3.1
A Summary Dismissal (s.9)

An employer is entitled to exercise summary dismissal under the following 
cases:
a.
if an employee, in relation to his employment:

1. wilfully disobeys any lawful and reasonable orders;
2.   are guilty of misconduct;

2. are guilty of fraud or dishonesty; or
3. are habitually neglectful of his duties
b. 
on any other grounds on which the employer would be entitled to 
terminate the contract without notice at common law.
· Statutory restrictions on termination of Employment Contract: taking part in a strike, maternity protection, paid sick leave, giving evidence or information to the authorities, trade union activities or injury at work etc.
3.3.2
A constructive dismissal (s. 10)

It allows an employee to resign but at the same time claim to have been dismissed.


An employee may terminate his contract of employment without notice or payment in lieu:


a.
if he reasonably fears physical danger by violence or disease; and;


b. 
if he is subjected to ill-treatment by the employer; or 


c.
employed for >5 years & is certified as permanently unfit for the job.
3.3.3
A wrongful dismissal

If the employee is wrongfully dismissed, he has the remedy of damages.  However, if the dismissal was justified, the employee loses his right to long service payment or severance payment under the Employment Ordinance.

3.3.4.
Unreasonable & unlawful dismissal
· unreasonable dismissal

· unreasonable variation of the terms of the Employment Contract

· unreasonable & unlawful dismissal

· valid reasons for dismissal or variation of the terms

4.
Severance Payment:
An employee who has been employed under a continuous contract for a period of not less than 24 months immediately prior to dismissal by reason of redundancy or lay-off, the employer shall be liable to pay to the employee a severance payment.

· Redundancy

· Lay-off 

· Calculation : (monthly wages X 2/3)* reckonable years of service
5.
Long Service Payment:

· not less than five  years work under contract contract

· eligibility: dismissal (not summarily dismissed, not by redundancy), death, resignation on ground of ill health, resignation on ground of old age (aged 65 or above)
6. 
Distinguish between a contract of service and a contract for service:
· A contract of service is a contract where a man places his labour at the disposal of another.  
· It gives rise to the relationship of master (employer) and servant (employee).

· A contract for service is one by which one person agrees to do work for another and the relationship of the parties in that of employer and independent contractor (IC).

6. 1
Importance of Distinction:

The importance of the distinction between an employee and an independent contractor is that certain legal rules apply to an employer / employee relationship which does not normally apply to other relationships:

1.
An employer owes a duty at common law to his employees to take reasonable care for their safety, whereas these duties do not normally apply with respect to his independent contractors.

2.
Employer: is vicariously liable for the torts committed by his employee in the course of his employment but not for IC.

3.
A number of statutes apply to employees but not independent contractors.

· Only employees are entitled to claim the benefit in the Employment Ordinance, e.g. holidays, annual leave, maternity benefits and severance pay etc.

· Only employees are entitled to compensation under the Employees' Compensation Ordinance.  


4.
Both the Companies Ordinance and the Bankruptcy Ordinance give 


priority in the winding up or bankruptcy of an employer to the debts 


owed to employees.
7.
Employer / Employee Relationship:
Several Tests have been developed to determine whether there is an employer / employee relationship:

7.1
Control Test:

· In the last century, the employer was regarded as the "master" and the employee as the "servant"

· If the employer could tell a person what to do and how to do it, then there was a contract of employment.

7.2
Integration Test:

This asks if the work, although done for the business, is integrated into business or only an accessory to it.

7.3
The Economic Reality or Multiple Test:

Courts will take into account many considerations when deciding on the employer/employee relationship such as:
· power of selection, payment, right of dismissal, right of control, hours and regularity of work, limited location of work, degree of personal business risk undertaken by the employee, whether income tax is deducted by the employer, etc.

7.4
In relation to a person performing a service, the following factors are considered in deciding whether he is an employee or an independent contractors:

· whether he provides his own equipment

· whether he hires his own helpers

· what degree of financial risk he takes

· what degree of responsibility for investment and management he has


      whether and how far he has an opportunity of profiting from sound     
 
      management in performing his task.
8.
Restraint of Trade Covenant (See Lecture 5 Invalid Contract)
· Buchanan v Janesville Ltd. [1981]  (not to work in Hong Kong / one year - only reasonable in time)

The courts will enforce a contract in restraint of trade in the following ways:

1. the restraint must not be wider than is reasonably necessary to protect the parties’ interest;

2. the restraint must be reasonable and not against the public interest- reasonableness will depend upon the area and the duration;
3. where a contract contains a void restraint, only the restraint is ineffective – the validity of the rest of the contract is not affected.
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