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Lecture 13
Law of Agency
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Objectives:

Students should be able to:

· Define an agent

· Describe the main types of agent

· State the law as it applies to the formation of an agency

· Describe the various ways in which an agent receives authority to act on behalf of a principal

· Explain the rights and duties of an agent

· Assess the consequences of breach of duty by an agent

· Explain the remedies available to the third party 

· Describe the ways in which the authority can be terminated

Reading:

Vanessa Stott: An Introduction to Hong Kong Business Law, Chapter 10

Reference:

Anne Carver: Hong Kong Business Law, Chapter 15

I. Definition

1. An agent: 
(i) dealing with third parties 
(ii)on behalf of the principal
(iii) legal position of the principal is being affected.
2.  Agency: relationship between the agent and the principal
Principal - delegates the authority to the agent.

· Contractual relationship between the agent and the principal 
· Entering into a contract by the agent 
· In return, a reward given by the principal
II. Main types of agents

1. A general agent – responsible for all matters concerning a particular business, e.g., the managing director of a company.

2. A special agent - responsible for a particular contract.  

III.
Formation of an agency (appointment of an agent)

Agency may be created in the following ways.

1.
Agency by express agreement
· appointed verbally or in writing
· in form of a deed called powers of attorney
2.
Agency by implication (agency by estoppel)

a)          (i) no express agreement, 
(ii) principal - by his conduct, represents to a third party that a particular person is his agent

(iii) an implied agency will be presence
b) Implied from the circumstances. 
· The third party: prove that he relied and acted upon the principal’s representation.

c) Agency by “holding out”, or the agent may be described as having “ostensible (or apparent) authority” (see below). 

3.
Agency by necessity
a) appointed in an emergency situation
b) necessity by operation of law - impossibility for the agent to get the principal's instruction.
4.
Agency by ratification

a) (i) No or exceeding authority by the agent to enter into a contract in the first place
(ii) thus the contract is not binding on the principal. 
(iii) The principal may, however, afterwards confirm the contract so made.

IV.
The authority of an agent
1.
Express authority

a) act(s) performed within express authority - binding on the principal and the third party.

b) The agent must contract expressly as an agent for the principal.

2.        Implied authority

a) Acts “reasonably incidental to and necessary” to carry out his duties – implied authority arises
b) Implied authority / usual authority. 
· usages and customs of the relevant trade, business, or profession. 
c) (i) Both express and implied authorities are regarded as actual authority
(ii)different to apparent authority, an authority appears to an agent.

3.
Apparent authority (Ostensible authority)

a) Apparent authority is an appearance of authority based upon the conduct of a principal to a third party, which is intended to be acted upon and is acted upon by that third party: Summers v Salomon (1857).

b) The doctrine of apparent authority - third party to sue the principal, but not vice versa.

V.
The duties owed by an agent to his principal
The duties and rights of an agent - depend on the agency contract.  However, the relationship between a principal and his agent - fiduciary and bases on absolute trust and integrity. 

All contractual agents are bound by the following duties:

1. He must perform the act or service himself. 

An agent in general cannot delegate his duties.
2. An agent must follow his principal’s instructions but is not bound to perform any illegal act.

3. An agent must avoid conflicts of interest: 

4. An agent has to keep proper accounts. (The duties to avoid conflicts of interest and to account to the principal - fiduciary duties. Duties arise when an agent is dealing with property and money which belongs to someone else.) 

5. An agent must not receive any secret commission or profit.
6. An agent has to exercise his duties with due care and skill.

VI.
Rights of an agent against his principal
· claim from the principal an indemnity against all expenses or losses incurred. 
· enforce his right by lien or by suing the principal. However, in case of  a breach of a fiduciary duty or committing a negligent act, he can’t exercise his right.

· a   reasonable remuneration order by the court.

VII. Breach of duty by an agent

1. In relation to his principal

a) If the agent makes a secret profit, the principal may:

(i) recover the amount of secret profit from the agent

(ii) refuse to pay the agent his commission or other remuneration

(iii) dismiss the agent without notice

(iv) repudiate the contract

b) The agent loses his right to an indemnity if he acts beyond his authority.

c) All agents have a duty of act with due care and skill.  An agent who acts in breach of this duty is liable in the law of tort for negligence.

2. In relation to a third party

The agent will be liable personally on the contract in the following situations:

a) if the contract makes it clear that the parties intended the agent to be personally bound

b) if the principal does not in fact exist at the time of contracting with the third party

c) breach of warranty of authority – (i) impliedly warrants that he has authority to make the contract. (ii) he does not in fact possess (iii) a third party having relied on that warranty consequently suffers a loss (iv) the agent may be sued in damages for breach of warranty of authority. 
d) Signing of a cheque or bill of exchange without indicating the capacity as an agent.

IX.
Termination of agency
1. by the acts of the parties
a) by mutual agreement

b) by  complete  performance of the contract

c) by expiration of time

d) the principal may give reasonable notice to the agent, or vice versa 

2. by operation of law
a)
by death of either party

b)
by insanity of either party
c) by bankruptcy or liquidation of the principal. However, the bankruptcy or liquidation of the agent may not necessarily terminate the contract. It depends very much on the terms of the agency agreement.

d) by frustration
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