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Lecture 10-12
Introduction to the Law of Tort 

Content

1. Purpose of the law of tort

2. Trespass to persons

3. The different classifications of torts 

4. The tort of negligence 

5. The tort of negligent misstatement

6. Tort of strict liability

7. Defence to a claim in tort

8. Remedies in tort 

Objective

Students should be able to:

· define torts

· explain common torts against persons

· explain common torts against property
· describe different classes of tort

· explain how the tort of negligence arises

· explain the defences available in a negligence action

· explain how the tort of negligence arises

· explain the defences available in a negligence action

· identify the general and specific defences available in a claim in tort

· explain contributory negligence

· explain the various remedies in tort

Reading

Stott
Ch 15
Carver
Ch 16

Reference:

http://www.thepaisleysnail.com/
Tort

1. Purpose of the law of tort

· Tort means wrong. 

· A civil wrong committed by the tortfeasor
· Tort imposes duties on people in general. Breach of duty

· duty imposed on persons
· duty is fixed by law 
· compensation - remedy by damages
2. Trespass to the Person

· Assault

· putting a person in a reasonable fear (apprehension) of immediate physical violence 

· it is a direct act

· without lawful justification
· it is an intentional act: the injury is inflicted intentionally
· e.g. pointing a gun at a person
· Battery

· direct use of physical force/touch/contact to another person

· without lawful justification
· even if the amount or nature of the force is trivial
e.g. merely touching

· intentional and direct bodily contact
· even if it is not intended to do any harm
· False imprisonment

· deprivation of liberty wrongfully (freedom of movement)

· act of arresting or imprisoning or preventing a person from leaving the place
· no reasonable means of escape
· without lawful justification
· actionable without proof of damage
3. Trespass to the Property

· Wrongful interference with the possession of another’s goods

4. Trespass to the Land

· unlawfully and intentionally enters or remains on another person’s land
· unlawfully and intentionally place or throw object upon another person’s land
· a wrong against possession, not against ownership
5. Other wrongs to person or property 

· Nuisance

‘a wrongful interference with, disturbance of or annoyance to, a person in the enjoyment of his occupation of land’

· Born Chief Co v Tsai George [1996] (flooding)

The court said that foreseeability of the potential harm to one’s neighbours cast a duty on the defendant to keep his sliding door shut.

This is an example of the court giving its reasons of the decision.

· Capital Prosperous Ltd v Sheen Cho Kwong [1999] (noise of water pump)

· Negligence (see below)

6. Wrongs to Reputation: Defamation

· Elements

Defamatory statements are words which tend to lower the plaintiff in the estimation of right-thinking members of society generally.

The statement refers to the plaintiff.

The statement must be published, i.e. made to someone other than the plaintiff. 

· A defamatory statement can be in the form of words, pictures, visual images, and gestures. It must signify a meaning.

· Types

· Slander: non-permanent defamatory statement in words or gesture

· Libel: defamatory statement in permanent form e.g. writing, broadcasting on radio, painting

· Examples of Defence: 

· Fair comment on a matter of public interest

· Justification (truth)

· Apology

7. The tort of negligence

In order to succeed in an action for negligence, the plaintiff must prove that:

· the defendant owes a legal duty of care to the plaintiff;
· the defendant breaches the duty of care;
· the plaintiff’s loss or damage is a consequence of the breach of duty.

8. Duty of care

· 3 factors which court considers: -

· Is the harm foreseeable?

· Is there a close and direct relationship of proximity?

· Is it just and reasonable to impose a duty of care?

· Donoghue v Stevenson [1932] (rotten snail)

"You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour… persons who are so closely and directly affected (proximity) by my act that I ought reasonably to have them in contemplation (foreseeable) as being so affected when I am directing my mind to the acts or omissions which are being called in question." (by Lord Atkin, Donoghue v. Stevenson)

9. Breach of duty of care

· Reasonable man test: objective test
omission to do something which a reasonable man would do or the doing of something which such a reasonable man would not do
· Relevant factors court would consider:

· whether similar loss has been suffered before;

· whether the defendant has exercised precautions; 

· the customs of the relevant profession.
(Note:  but can be below standard even if follow the general practice of the profession which is not reasonable or responsible)

10. Consequential damage – causation and remoteness of damage

· Causal link: 

· injury is caused by the negligence of the defendant;

· there must be an unbroken chain of causation. 

· If the damage is caused by some other factors, there is no causation.

· novus actus interveniens:
an intervening act breaks the chain of causation
· The damage must not be too remote. Test of reasonable foreseeability – foreseeability of damage

· Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd [1961] (oil spilt)

· Tsang Mei Ying v Lam Pak Chiu (2000) CA (a wife looking after a husband who was tragically injured as a result of a fall from defective bamboo scaffolding)

11. Duty of care  in negligent Misstatement cases
· 3 factors which court considers: -

· Is the harm foreseeable?

· Is there a close and direct relationship of proximity?

· Is it just and reasonable to impose a duty of care?

· Liability for negligent misstatement

· Hedley Byrne & Co Ltd v Heller & Partners Ltd [1963] (disclaimer)

Special relationship between parties: 

· Special skill and knowledge on defendant

· Defendant knows of the reliance by plaintiff;

· The plaintiff acts on the advice.

· No disclaimer

· Caparo Industries plc v Dickman [1990] (no duty as auditor to investors or potential buyer)

· Adviser knows the purpose of advice.

· Adviser knows that the advice would be communicated.

· Adviser knows that the advice would be acted on.

12. res ipsa loquitur-  the facts speak for themselves

· presumption: the facts speak for themselves

· burden of proof shifted to the defendant if the plaintiff can show res ipsa loquitur
· Wong Tak-hing v Tai Sang Industrial Co Ltd [1975] (wet floor and the defective fan)

· defendant can rebut the presumption by producing evidence to explain what occurred

13. 
Contributory negligence

· Plaintiff’s injury is partly by his own fault.

· Reduction of damages payable by defendant

14. Tort of Strict liability

Arises without the necessity for fault on the defendant’s part

· Breach of statutory duty

Failing to fence in dangerous machinery in accordance with health and safety legislation

· Vicarious liability

Employer responsible for acts of employee

Reasons:

· Employer in a better financial position

· Encourage employer to install a safe working system

· Stop employer hiring an employee likely to commit a tort

15. General defences to a claim in tort

· Consent 

· volenti non fit injuria

· (no wrong is done to a person who consents to it)
· If you consent to the risk of injury, then you may be denied damages for your injuries.
· dangerous sports
· medical treatment
· Act of God

· Born Chief Co v Tsai George [1996] (heavy rainfall)

· Necessity

       In order to prevent greater damage to the defendant himself, the act in question cannot be avoided and is necessary
· Self defence

use reasonable force to protect a person.

· Statutory authority

e.g. powers of arrest and detention available to the police

· Inevitable accident

       accident that could not be prevented even though the exercising of ordinary care and skill.
· Vicarious liability

16. Remedies in tort

· Damages, usually compensatory in nature. e.g.
· pain and suffering
· loss of amenity
· loss of earning
· loss of future earning
· medical expenses
· Extent of damage - the ‘thin skull’ rule (egg-shell skull rule)

Defendant must take the victim as he finds him.

The extent of damage need not be foreseeable

· Injunction 

Equitable remedy to prohibit the continuation of a tort like defamation
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