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LAPE
BA Department

Lecture 1


Lecture 1

Categories of the Law

Content

1. What is law?

2. Criminal law and civil law

3. Public and private law

4.       The development of Hong Kong’s legal system

5.       The Basic Law

6.       The common law

7.       The rules of equity

8.       Other sources of Hong Kong law

Objective

Students should be able to:

· suggest why it is essential for business people to have a knowledge of law that may affect themselves

· explain the classification of law

· describe the constitution of PRC, Basic Law and their effects on HK law

· outline how Hong Kong law has developed

· distinguish between rules of law and rules of equity

· outline the main sources of law and show how each operate
Reading

· Stott       Ch 1, pp. 8-29,   
· Carver   Ch 1, pp. 25-28,
Ch 2, pp. 33-41, Ch 4, pp. 51-58,  Ch 5, pp. 89-94
Reference

Rule of law, Dept of Justices

http://www.doj.gov.hk
Maintaining the Rule of Law in the HKSAR, 

Ms Elsie Leung Oi Sie, Secretary of Justices

http://www.hku.hk/convocat/rafiles/980624.htm
Law Society of Hong Kong

http://www.hklawsoc.org.hk/pub/
Hong Kong Bar Association

http://www.hkba.org/
Judiciary

http://www.judiciary.gov.hk
The Basic Law Homepage, Basic Law Promotion Steering Committee

http://www.info.gov.hk/basic_law/promotion/index.htm
The Basic Law Video Clips

http://www.info.gov.hk/basic_law/promotion/index.htm
1. What is law?

· A set of rules governing most aspects of life in a community, including business

· Law as the balance between competing interests e.g. employers v employee, landlord v tenant; business v consumer; state v people

· “Rule of law” and “Rule by law” 

Generally, there are three fundamental elements of the rule of law:

(i) the principle of legality

- no one can do any act which contravenes the legislation and the judicial decisions unless he can demonstrate justification for his conduct.

(ii) equality before the law

- people having different political background, religious beliefs, races and society status will be subjected to the laws in Hong Kong.

(iii) judicial independence

- courts in Hong Kong are independent to the executive as well as the legislature in order to ensure a fair trial free from interference.

Rule by law
·  under the governance of the ruler
· Law: a device for achieving the ruler’s objectives.  

2. Criminal law and civil law

2.1 
Criminal Law 

· Concerns the offences against and are punishable by the state

· Court case name described as HKSAR  v  Defendant

· HKSAR: Prosecution Division of the Department of Justice

· The standard of proof required is proof beyond reasonable doubt
· Main object of prosecution is to punish convicted offenders by means of a fine, imprisonment or some other forms of punishment
· motive to commit the offence (mens rea) is required 
2.2
Civil Law

· Used to regulate rights and obligations of individuals towards each other e.g. uphold of private rights; resolve dispute between private citizens.

· Court case name described as Plaintiff v defendant

· Main object is to get a judgment: in form of money called damages by ordering one party to pay compensation to another
· Standard of proof is proof on the balance of probabilities
· Examples: law of contract, law of tort

· Motive is not required, only the act (actus rea) is sufficient
3. Public and private law
3.1
Public law 

· Concerned with the conduct of government and with the relations between government and private persons

· Examples: constitutional law, criminal law, administrative law

3.2
Private law

· Concerned with the legal relationship between two individuals, composes the rules governing relations between private persons or groups of persons

· Examples: law of contract, law of tort, company law

4. The development of Hong Kong’s legal system

· From 1st July 1997, Hong Kong became a Special Administrative Region of the People's Republic of China.

· It was established in accordance with the provisions of Article 31 of the Constitution of the People's Republic of China.

· A high degree of autonomy

· The concept of "one country, two systems"

5. The Basic Law

· The National People's Congress enacted the Basic Law of the HK SAR of the PRC

· The Basic Law is the constitutional document of the HK SAR and the blueprint for our future development.

· It prescribes the systems to be practised in the HK SAR in order to ensure the implementation of the basic policies of the People's Republic of China regarding Hong Kong

· Article 5

The socialist system and policies shall not be practised in the HKSAR, and the previous capitalist system and way of life shall remain unchanged for 50 years.
· Article 18
The laws in force in the Hong Kong Special Administrative Region shall be this Law, the laws previously in force in Hong Kong as provided for in Article 8 of this Law, and the laws enacted by the legislature of the Region.
· Article 8

The laws previously in force in Hong Kong, that is, the common law, rules of equity, ordinances, subordinate legislation and customary law shall be maintained, except for any that contravene this Law, and subject to any amendment by the legislature of the Hong Kong Special Administrative Region.
· Article 19

The Hong Kong Special Administrative Region shall be vested with independent judicial power, including that of final adjudication.
6. The common law 
· Normans conquered England in 1066
· Royal judges were appointed by the King so as to enforce the customary law.  
· A set of rules emerged and was common to the whole of England.  
· Hong Kong: based on the English legal system namely the common law system.
Common Law remedies – damages (monetary compensation which is unsatisfactory in some circumstances)

7. The rules of equity 

· the principles of justice and conscience
· petitioning to the King directly for justice became another way for redressing the insufficiency of common law remedies
· By the end of the 15th century, the Court of Chancery which was set up by the Chancellor directly received petitions
· Rules applied in such court was called the rules of equity
Equitable remedies – e.g. injunction and specific performance.  

· Injunction – Court order to compel or restraining the performance of some act.  

· Specific performance – Court order to compel a person to perform an obligation under a contract or a trust.  
· All equitable remedies are discretionary.

· the court is not bound to grant an equitable remedy.
Conflict between the rules of common law and equity → the rules of equity prevail.

8. 
Other sources of Hong Kong law

8.1 National Law

·       Article 18 Basic Law

National laws shall not be applied in the Hong Kong Special Administrative Region except for those like national day, national flag, or declaration on Territorial Sea.
8.2 Custom

· Chinese customary law is an important factor in the cultural framework of Hong Kong's legal system.

· Chinese law and custom is to be found in the Codes of the Qing Dynasty as supplemented by customary rules.

· Example: under New Territories Ordinance (Cap 97), in relation to land in the New Territories, the courts may recognise and enforce Chinese customs or customary rights.

8.3 Legislation
· 
legislations (Ordinances) passed by the Legislative Council
· 
requires the consent of the Chief Executive
· 
to be discussed in another lecture
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