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I will herein defend a hybrid theory of punishment, combining pure legal retributivism with the social utilitarian concept of deterrence. In my hybrid theory, 1) legal guilt is a necessary condition for justified punishment, 2) legal guilt is a sufficient condition for justified punishment, and 3) the punishment to be inflicted upon those found worthy of punishment is to be death. Legal guilt is to be defined as guilt found by a judge or jury through due process of law, without exception. The implementation of this theory would be simple: if you are charged with any felony, from tax evasion to theft to murder, you will be given a trial date, and on that trial date the court will decide your guilt or innocence. If innocent, you will be set free, and if found guilty you will be taken out behind the courthouse and shot. This theory does not prescribe on the spot executions, as this would give the police force the undue power of convicting whomever they please. Trials must be used to decide guilt; otherwise the enforcement of laws would be subject to whom the officer wants to get rid of, which is far from justice.


I believe that this hybrid theory covers many of the holes in the pure moral retributivist theory presented by Feinberg, while avoiding the pitfalls of social utilitarianism. The propositions given by Feinberg as the tenets of the pure moralistic retributivism theory are: “1) moral guilt is a necessary condition for justified punishment, 2) moral guilt is a sufficient condition for justified punishment, and 3) the proper amount of punishment to be inflicted upon the morally guilty offender is that amount which fits, matches or is proportionate to the moral gravity of the offense.” The problems with this theory arise with tenets 2) and 3). The problem with 2) is that punishment can be justly doled out upon declaration of moral guilt. First, you would have to establish a set moral theory defining exactly what is right and what is wrong with justifications for why certain acts are placed in those categories. The existence and variance within the moral edicts of all the different religions and all of the different sects of religions provides evidence of the great amount of disagreement over what exactly is right and wrong. Another problem is proving the existence of an underlying moral standard in the first place; much less what exactly is right or wrong. A third problem is the punishment of people who are morally guilty, but are not actually guilty of any established crime, i.e. extramarital relations may be established as morally wrong but is not legally wrong by most standards. My theory eliminates these problems of the epistemology and the existence of morals by declaring the law to be the determinant of whether a person receives punishment. My theory answers the first two problems, the existence of morals and which set of morals to choose, by creating the law as the set of thing that, if broken, will cause punishment to be given. The established laws of the country, thus, become the moral edicts, with a fundamental principle that a citizen is required to obey the law of the government they live under. The third problem is also eliminated, because those who do not break any law will not be considered guilty, and, thus, not worthy of punishment. There is no third group, that of the morally guilty but legally innocent, in my theory. The concept of giving people their moral desserts can also be assimilated into my theory, since people will receive their dessert, punishment or no punishment, based on whether they are guilty or innocent, respectively.


The problems with the third tenet of pure moral retributivism are involved with the amount of punishment. It would be extraordinarily difficult, if not impossible, to determine the exact amount of punishment prescribed by a particular moral guilt. There is no way to completely determine the exact weight of a moral offense, and thus, the proportionate punishment to be given. Moore addresses this problem by sidestepping a refutation, saying that “how much” punishment is a separate question irrelevant to the justification of retributivism. My theory addresses both of these things. It acknowledges that retributivism has its merits outside of the exact punishments. These merits rest in the fundamentals of retributivism: giving people their desserts and punishing those who deserve to be punished. The theory also extends itself to answer the question of “How much punishment?” by prescribing death. The theory simply combines the main backward-looking principles of retributivism, giving people their just desserts, with an answer to the critics, a prescribed moral punishment for all crimes. 


The third problem with pure retributivism that my theory covers is that concerning the purpose of punishment. In pure retributivism, the purpose of punishment is simply to give a person a moral dessert for a wrong they committed. It does not matter if there is no social good that comes out of this punishment, whether that be reformation of the criminal or a sense of justice to be given to the victim or victim’s family. It may very well be that the criminal will not change as a consequence of the punishment nor may the victim or victim’s family care if the criminal is punished or not. Since a strictly backward-looking approach would have no consideration of these underlying social needs, I have given, or in any case strengthened, the retributivist theory’s sense of deterrence. The death penalty is the greatest threat that can be rendered by the state to cause people to obey the laws, and it is considered by many to be the greatest deterrent. So, by making the death penalty the penalty for every felony, the state can thereby deter all of those crimes. Punishment in itself implies deterrence, and social utility bases it whole concept of punishment on deterring future acts, the soundness of which I will soon question. But, by adding the sense of deterrence to the retributivist theory, my new theory addresses the problems raised by some concerning the cases of no evident social good. 


The utilitarian theory of punishment has as many pitfalls as the pure moralistic retributivism theory, which my theory also avoids. The propositions for the utilitarian theory as given by Feinberg are: “1) social utility is a necessary condition for justified punishment, 2) social utility is a sufficient condition for justified punishment, and 3) the proper amount of punishment to be inflicted upon the offender is that amount which will do the most good or the least harm to all those who will be affected by it.” The problem with 2) in this theory is that it could be used to justify the punishment of a legally innocent person, as in the case of a police officer selecting and punishing a scapegoat to keep a riot from breaking out. My theory avoids this problem by requiring the legal guilt of a person to be established before they are punished. By requiring guilt to be completely established before the punishment of the accused, the assurance is made that the person is indeed guilty. The problem with 3) of the utility theory is that minor crimes may be punished severely and major crimes punished lightly because those are the punishments that bring about the most good. My theory, while it may be seen that the punishment of death may be somewhat severe in some cases, does not have the possibility of letting a murderer off with just a $2 fine. By limiting the punishable offenses to felonies, I have tried to assure that the crimes are deserving of the punishment of death. Misdemeanors, like jaywalking or parking tickets, will still be punished by their current means. So, my theory cannot be found guilty of punishing too little, as the social utility theory may prescribe, by not basing the justification for punishment solely on the future but on the acts actually committed.  


There are many obvious criticisms of my theory, some of which I will try to address now. The main criticism is that of punishing crimes in a disproportionate way; that the punishment is too severe in for several crimes. To this I say that most of the minor legal offenses, misdemeanors, have been cut out of the realm of the punishable by death offenses. I also point to the fact that the death penalty is considered to be most potent deterrent available, and in order to deter all felonies I have used the most persuasive means I have. If the person were to continue by saying that it is “unjust” to punish people in such a set and disproportionate manner, I would ask the person to define justice and to specifically prescribe what would be just. The law is the law, it tells you whether your act is illegal or legal, and makes no other distinctions. There cannot be an act that is more illegal than another, since all laws are treated in the same manner with the same test of legality. In response to the criticism that only punishing acts without a greater sense of social utility is pointless, I respond that deterrence is a form of social utility and that the purpose of my theory of punishment is to make people think about consequences before they act illegally. If people are deterred in such a fashion, fewer crimes will be committed, and crimes are considered to be dangerous to the peace of society. In response to the concern that this theory opens the door for an oppressive government to eliminate sections of the population that they deem unworthy, I call upon the principles of representative democracy and believe that the general public would never sensibly elect a government that would achieve such a thing. I would also point out that George W. Bush says that the best government is that of the ambivalent dictatorship, and that the best way to achieve that ambivalence is to eliminate decent. 


I believe that my theory, with the principles of legal retributivism combined with the idea that the death penalty is the greatest deterrent available, covers all of the holes in both the pure moralistic retributivist theory and the utilitarian theory of punishment, since it combines the principles of each and addresses the criticisms of both theories.
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