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The Supreme Court, in deciding its cases dealing with the right to freedom of expression without government censorship, ascribed civil libertarian principles to the First Amendment, and in each following case, expanded upon those principles and extended the coverage of the definition of “speech.”

The decision in Cohen v. California is taken from a pure civil libertarian approach to the First Amendment.  The Court resolves the case in this manner on two points, the right for Cohen to express his opinion and the right of the State to censor obscene language in the expression of his opinion. In regard to Cohen’s freedom of expression, the Court used the judicial principles involved in the freedom of speech that have been frequently attributed to the First Amendment’s freedom of expression clause. The Court goes down the usual list, as defined by Mill and Feinberg, over how Cohen was not inciting anyone to violence or crime, was not using fighting words, was not invading anyone’s privacy, and was not panic. These are the principles of the civil liberties approach, that speech should be allowed as long as it does not violate these things, and these principles have been associated with the First Amendment right of freedom of expression. As to the second point, the Court goes beyond the aforementioned principles attributed to the Constitutional right, to limit the power of the State to try to clean up the speech used when speaking publicly. The Court highlights the argument that a civil liberty is a protection from government oppression. From this the Court declares that if the State would be allowed to cleanse the speech of its people, there could be no end, since it would be very difficult to tone things down to a point acceptable by everyone, and by then the message would be lost. The Court points out that vulgar speech does express a message and emotions, and the suppression of which would cause damage to the message. Their final point on this matter also invokes a civil libertarian interpretation, in which the suppression of any type of speech will cause suppression of some ideas, which cannot be allowed in a democratic government. In this case, the Supreme Court not only calls upon the principles of freedom of expression to protect the suppression of ideas by the State government, but also uses the outside principles of the pure civil libertarian approach to justify Cohen’s speech act, in their interpretation of the First Amendment’s freedom of expression clause.


In the decision of the case Skokie v. Socialist Party of America, the Supreme Court upheld these civil libertarian principles as they pertained to freedom of expression and freedom of assembly. The main declaration of this case is that a citizen has the right to freedom of expression, bound by the accepted limitations as prescribed by the pure civil liberty approach, should not be stopped under any circumstances. The Court declared that even if the message presented was obscene or unacceptable to many of the people who willingly or unwillingly received the message, the person distributing that message still had the right to voice that message. The Court called upon the principle that any suppression of speech by the government open the door for the government to suppress any type of speech it wanted to, which is exactly the protection given to the people by the First Amendment. So, this case reaffirms the practice of allowing freedom of expression, even if the message is offensive to many of the people, because it would violate the fundamental principle of giving someone the liberty of freedom of expression. This case also extends the concept of free speech to political symbols, in this case, the swastika, so that the display of any symbol carrying political values can be considered freedom of expression. This extends the principle of freedom of expression to not only just oral speech and written words, but to symbols as well.


The principles asserted in the third case, Texas v. Johnson, recall the principles of the first two cases and extend them. In this case, the Court extended the bounds of freedom of expression to included symbolic conduct, in addition to speech, print, and political symbols. The particular in this case was the symbolic act of burning the United States flag, but this can included any action with political messages. After furthering the coverage of the freedom of expression clause, the court calls upon the principles described in the previous two cases. The principle of restricting government from the suppression of ideas was invoked. The state of Texas had no authority to enforce a law that prohibited the burning of the flag. Since the flag has a certain symbolic value, and burning the flag has further symbolism, not allowing the burning of the flag thus suppresses certain dissenting ideas, which is contrary to civil libertarian beliefs. Another principle used by the Court in this case is the principle of allowing speech even if it is offensive. Even though the flag burning offended many people, the government has no right to prohibit flag burning and therefore suppressing the ideas attached to that form of expression, as they concluded in the Skokie case. 


In the first of these three cases, the Supreme Court used a pure civil libertarian interpretation of the First Amendment and ascribed the principles thereof to the Constitution. From these basic principles the Court concluded that speech should not be limited even if it contains vulgar or offensive language. From these principles they expanded speech to mean not only spoken and written words, but also political symbols and actions with deeper political meanings in the later two cases. The Court also expanded the concept of allowing somewhat socially unacceptable to speech to also include speech that may be extremely offensive to the receivers of those messages. All of these principles flow from one case to the next, where they are expanded upon, and they all originate from the theory that the government should never be allowed to censor any speech, and therefore any ideas, that does not violate the rules of expression, not inciting to violence, no fighting words, etc., as defined by Mill and Feinberg.
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