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Ronald Dworkin makes an argument for the use of judicial interpretation by creating his concept of law as integrity. His concept of integrity is used to distance his analysis from the hardcore positivist views of Austin and Hart, but still attempts to maintain the spirit of the law through the use of judicial discretion. Dworkin’s argument, then, is that his theory on the use of discretion, is not “legislating from the bench” but is in fact applying the law with the help of concepts inherent in the law. This, however, is not the case, since any interpretation of the law results in a redefinition of the law, and therefore changes the law; hence, legislating from the bench.


Dworkin’s theory simply put is as follows: a judge must use not only just the letter of the law, but also the legal principles inherent in the law and legal system. Dworkin defines the letter of the law as “legal rules,” which constitute items that can be used in an all-or-nothing matter. Either a certain case or crime fits the stipulations of the rule, or it does not. The example Dworkin uses is that of a law requiring a valid will to be signed by three witnesses; if the will has three cosigners it is valid, if it has less than three it is invalid. Stopping here would give the simple positivist viewpoint on legal interpretation, but Dworkin continues. He says that legal principles must also be used in a judicial decision. Principles are defined as concepts that guide a judge towards a certain decision. They differ from rules in that they do not have a set of stipulations that show whether or not a principle can be used or not and they also differ in that various principles have various weights in the context of an individual case. These principles are derived from the basis of the legal system and the general opinion of the community using that legal system. These legal principles are generally conceived of as things like justice, fairness, and due process of law. The theory also allows for interpretations of the integrity of the legal system and community as a whole. This entails determining if an interpretation “fits” with the precedents lain down in prior rulings or whether an interpretation improves or degrades the conception of the legal system as a whole. So, a Dworkinian judge follows the theory of integrity in law, and therefore uses not just legal rules, but also legal principles as well as the “fit” of an interpretation in the system to determine the rights and duties of the people involved in the case and then decides accordingly.


Dworkin chooses the common battleground of “hard cases” to display how his theory improves upon that of positivism. Hard cases are generally considered to be brand new cases, either as a result of innovation and the need for new regulations or resulting from a set of circumstances that have not yet come up. Any interpretation in cases such as these will have a legislative effect. The decision will set a precedent and will guide policies that fall under the new law or new circumstances. It will essentially create a guideline for society to follow; it will be creating policy much in the way legislation is intended to do. There is, however, an inconsistency in the definition of hard cases; in defining which cases this judicial legislation needs to take place. Hart defined hard cases as being case where the law was ambiguously worded or there were no precedents to fall back on and the judge would have to use other means of applying the law, such as original intent, moral appeals, etc. Dworkin, on the other hand, seems to extend the definition of hard cases beyond that of Hart to cases in which the law is in conflict with the legal principles of the legal system or society. This accounts for differing views on, for example, the Fugitive Slave Acts. Hart would say that the judges have to follow the letter of the law, which would be to extradite runaway slaves from free states back to their home state; there is no ambiguity, therefore no discretion is needed. Dworkin, conversely, does consider this to be a hard case, appealing to the principles of freedom, fairness, and equality that the U.S. Constitution was built on. Because of this incongruity, the cases in which Dworkin extends his theory of discretion that are not included in the set of cases Hart would consider to be hard cases breeds the notion that the judges in those cases are unnecessarily doing more than applying the law. If a judge acts as Dworkin suggests and goes beyond the letter of the law in a case where the applicable law has no ambiguities, the judge is, in effect, legislating under the guise of applying the law. 


A larger issue is brought to attention by the conflict in the definitions of hard cases. If judges use their discretion in cases where it is not necessarily needed, in cases that are not hard cases, and they set out a guideline for policy and actions, then they effectively change the law. But is there any case, hard cases included, where the discretion and the interpretation used by the judge does not change policy and set guidelines? The answer is simply no. In any case where a judge uses the power of discretion and interpretation, the policies that accompany the law will change to reflect the decision, and the judge will therefore be legislating from the bench. Anytime the judge causes changes in policy, the judge is effectively doing the legislature’s job and legislating from his position.  The judiciary is, supposedly, not supposed to change or set policies, but to tell what the policies actually are and where they actually apply. But since almost every decision made by a court has an effect on policy, it can only be said that the courts legislate as well as the legislature. Prevalent examples in the United States system are the hearings about confirming judicial appointments. Congress knows that the judges and justices appointed to the bench can and will change the course of policies, so they ask hypothetical questions about hypothetical cases to test how a judge will interpret there policies and make a decision based on those hypothetical situations. Congress wants to control the policies with the laws they pass, they want the policies to follow what they want, so they choose judges that will give what they want and not change it.


Any interpretation of a law or an application of a law can essentially be considered to change policy and hence be considered as legislation. Anything outside of simply applying the law as it is, with no other considerations at all, can be considered to be legislating from the bench. Since Dworkin insists that integrity in law finds principles inherent in the law and judges can therefore have a greater range of interpretation, Dworkinian judges essentially make new law under the guise of applying the law. 


4

