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Education is the mainspring of our economic and social progress. 

It is the highest expression of achievement in our society, 

ennobling and enriching human life. 

– President Kennedy


This paper shall focus on the national obsession with accountability standards for schools as a reform strategy, and its culmination with the passage of the No Child Left Behind Act (NCLB).
  After considering the results, quantitative and qualitative, of the accountability standard which brought about the Texas miracle, and which the No Child Left Behind Act is modeled upon, I shall put forth policy, social and legal arguments to consider whether or not a similar system of accountability, under the No Child Left Behind Act, would benefit the citizens of Maryland.

Background on School Accountability and The No Child Left Behind Act

According to Gallup polls at the time of the 2000 Presidential campaign, American voters ranked education as the largest issue in the next election.
  Thus, Texas Governor George Bush, the Republican nominee, ran on a platform heavy with domestic issues, most notably his promise to bring accountability to the education of America’s children.  Once Governor Bush became President Bush this promise of accountability was better defined.  President Bush wanted to bring accountability to education by holding school districts and administrators responsible for the standardized test scores of the students they were charged with educating.  His plan to bring accountability to districts and administrators was based on the formula that if a school was found to be not making adequate yearly progress on standardized tests for two successive years the students of that school would be eligible to receive after-school tutoring, paid for by the school they attended.  If the school failed to make adequate progress a third straight year then the school would be required to provide the students an opportunity to attend another school, and would be responsible for all costs associated with this.  The school, which failed to make adequate progress, could also be further penalized through a reduction in their budget.  To ensure that school administrators were given the proper incentives to ensure that their school made adequate yearly progress the careers of the administrators at those schools would be directly tied to their school.  Therefore if a school did not make adequate progress the superintendent of the district or, more likely, the principal could be fired for the shortcomings of the school.  If, however, the school was successful the administrators would receive additional monies in the budget of the school and even personal bonuses, sometimes nearing $25,000 a year.  This plan was significantly different than previous plans to reform education in two ways: first it required that all students’ scores be counted toward the school’s evaluation, including special education students and those that are English as second language learners; and second it brought accountability to schools and districts by imposing federal standards and prescribing definite punishments for failure to perform.  This plan, it is claimed, brings competition to inefficient public schools through charter schools and vouchers; sets high standards of expectation to push achievement; brings accountability to failing schools through school rankings and punishes under performing schools by taking away resources and increasing scrutiny.  This seemingly simple plan of accountability became, when codified, a 252-page document known as the No Child Left Behind Act of 2002.  

For all its verbiage the No Child Left Behind Act is simply about holding every school, school district, school administrator and teacher accountable for the education of every child in America regardless of race, ethnicity, grade level, mental capacity, age, sex or state of citizenship, in order to achieve the best educational results possible.  If this intention could be translated directly to results it would surely be a panacea for America’s educational shortcomings.  Unfortunately, however, there are many steps between an intention for improvement and positive results.  To consider the possible shortcomings or successes of this law, and the system of accountability, one need look no further than the geographical and political origins of the plan and its supporter, Texas.

The Miraculous Texas Miracle


Imagine a school with such engaging teachers that no student misses class, ever.  Imagine a school where the students are so eager to learn that there is not a single dropout.  Imagine a school where all students, especially African Americans, Hispanics and English as a second language learners, perform every standardized test with ease and continue to raise their scores every year.  Now imagine a whole district full of schools with this amazing ability to demand perfection and get it from every student, educator and administrator.  Now imagine every school in one of the most populace states in America being able to achieve these results….this is the Texas miracle!  A USA Today headline proclaimed “Accountability narrows the racial gap in Texas
.”  This Texas miracle was truly an astounding achievement for the accountability system.  By simply holding everyone accountable for the standardized test scores (the Texas Assessment of Academic Skills, or TAAS) of every student, the scores improved.  The charts below demonstrate the improvements made by Texas students over the five-year period of 1994 to 1998
.

TAAS Grade 10, Percent Passing 1994-1998

All Students Not in Special Education

	
	1994
	1995
	1996
	1997
	1998

	TAAS Reading
	76%
	76%
	81%
	86%
	88%

	TAAS Math
	57%
	59%
	65%
	72%
	78%

	TAAS Writing
	81%
	86%
	85%
	88%
	89%

	TAAS All Tests
	52%
	54%
	60%
	67%
	72%


As one can see from the chart above that students in Texas were able to improve their scores on the TAAS in every area, every year, except one.  What is even more notable however is that when one breaks these results down to ethnic groupings like in the following chart
 we see a significant improvement in black and Hispanic students.  

TAAS Grade 10, Percent All Tests by Race 1994-1998

All Students Not in Special Education

	
	1994
	1995
	1996
	1997
	1998

	Black
	29%
	32%
	38%
	48%
	55%

	Hispanic
	35%
	37%
	44%
	52%
	59%

	White
	67%
	70%
	74%
	81%
	85%


As one can see from this chart, in 1994 blacks and Hispanics had a pass rate less than half of that of white students.  However, in five years they were able to reduce this achievement gap to 30 and 26 points respectively, or about two-thirds of the pass rate of white students.  Were this the Texas miracle it would truly be significant, but there was more.  Not only did the test scores of every student in every ethnic grouping go up, but the Texas dropout rate went down significantly, as can be seen in the following chart
.

Texas Annual Dropout Rate, Grades 7-12 1994-1998

	
	1994
	1995
	1996
	1997
	1998

	All Students
	2.8%
	2.6%
	1.8%
	1.8%
	1.6%

	Black
	3.6%
	3.2%
	2.3%
	2.3%
	2.0%

	Hispanic
	4.2%
	3.9%
	2.7%
	2.5%
	2.3%

	White
	1.7%
	1.5%
	1.2%
	1.1%
	1.0%


The incredible test scores cited above occurred simultaneously with a drastic drop in dropout rates statewide.  This point is only punctuated when one considers that the dropout rate in Texas in 1989-1990 (the year before the accountability standards were instituted) was 6.1% and some schools reported in 1998 to have a dropout rate of 0.  This lead one writer in an article entitled “The Gold Star State: How Texas jumped to the head of the class in elementary school achievement,” to proclaim that Texas was “a real model for other states to follow
.”  The National Education Goals Panel, commissioned by the Rand Corporation, studied these amazing gains and came to the conclusion that 

“several factors commonly associated with student achievement, such as real per pupil spending, teacher pupil ratios, teachers with advanced degrees and experience – are not adequate for explaining the test score gains
.”

They instead attributed the gains to the following three broad factors, business leadership, political leadership and consistent agendas.  They further developed their explanation by breaking down the reason for the advances into the following seven categories: 

1. Adopting statewide standards by grade for clear teaching 

2. Holding all students to the same standards

3. Linking statewide assessments to academic standards

4. Creating accountability systems with benefits and consequences for results

5. Increasing local control and flexibility for administrators and teachers

6. Providing test scores and feedback via computer for continuous improvement

7. And shifting resources to schools with more disadvantaged students.  

As one can see most of the gains realized in Texas, according to the Rand Corporation, were a direct result of the system of accountability.  When this report was released people were truly impressed with the advances made in Texas.  One such example was the headline of the Boston Globe on June 10, 1999 which read “Embarrassed into success: Texas school experience may hold lessons for Massachusetts
.”  Officials at all levels of implementation of the “Texas Miracle” espoused its virtues of freedom through decentralization while raising the level of personal and professional responsibility of individuals at each stage of implementation.  One member of the Texas State Board of Education, Alma Allen, exclaimed:

“I'm ecstatic by what I see.  We made exceptional growth all over the state of Texas. I think that is due to the dedication of teachers and parents who have become more aware of requirements and students who are a part of the system. This is an accountability system that holds everybody's feet to the fire straight down the line
.”

It seemed that the quantitative results only confirmed what people had been saying about the Texas accountability standard for the past eight years, that if people were held to certain expectations they would achieve them.  Who could argue with the data, Texas continued to use large numbers of uncertified teachers
, they did not have any more teachers with masters degrees than any other state
, they did not pour unlimited resources into the educational system
, they along with a few other southern states have vast numbers of residents who do not speak English
, and yet they were able to improve standardized test scores while concurrently lowering the drop-out rate statewide.  Truly, if these advancements were accurate, sustainable and replicable who would not want to institute them elsewhere?  Thus, when Governor Bush became President Bush the accountability standard was introduced to the country as the No Child Left Behind Act.


The No Child Left Behind Act is nearly an exact replica of the plan that brought about the Texas miracle.  The standards of achievement are a little stricter
, but otherwise it is largely unchanged.  To stress this fact President Bush appointed the Superintendent of the Houston Independent School District, Roderick Paige, to the position of Secretary of Education to ensure that both in policy and application the Texas miracle would be replicated exactly.  In the President’s speech at Secretary Paige’s confirmation President Bush said: 

“Every problem now facing our nation’s public schools Dr. Paige faced as Superintendent of the Houston Independent School District…Dr. Paige answered those challenges with the spirit we must now bring to all our schools and all our districts in every state…He demanded the highest standards of students in schools, and people rose to the challenge.”

Thus, it seems quite reasonable to consider the full effects of the Texas miracle and the accountability standard in Texas when considering its replication on a national scale under Secretary Paige and the No Child Left Behind Act.

The Full Effects of the Texas Miracle and its Policy of Accountability

The No Child Left Behind Act is such a broad-sweeping and innovative idea that it seems as though one cannot accurately predict all the benefits that it, and the accountability standard, can bring to America’s educational system based purely on its policies.  Thus we are forced to look to the Texas miracle and extrapolate from that what is to be expected.  This is a reasonable approach to predicting the results of the No Child Left Behind Act due to the fact that, as mentioned above, the policies of both are nearly identical and the people in power who are in charge of implementation are exactly the same.  Additionally George Bush has described the Texas miracle as his “blueprint for America.
”  In taking this approach to predicting the results of the No Child Left Behind Act however, it must be stated from the outset that all results from the Texas miracle may not be positive, but to truly understand its implications and benefits one needs to consider the full picture.


President Bush and Rod Paige, the current Secretary of Education and the former Superintendent of the Houston Independent School District, claim that when they were in Texas through a program of accountability they demanded, and got, the best from every district, school, administrator, teacher and student.  As evidence of this resultant excellence they point to the TAAS test results and the plummeting dropout rates.  These results truly are an astounding feat as noted in the charts above.  If one looks at these results a picture of something truly wonderful comes into focus.  This picture is of a place where people have truly found the key to improving America’s schools and the education of America’s children.  This key is accountability.  When districts and administrators are given increased freedom and autonomy through decentralization of control, but held responsible for the results of their decisions and guided by a centralized curriculum and standardized test they will exceed expectations.  However my research has brought a different picture into focus.  This picture is a much darker one where teachers, fearful for their jobs, teach to the standardized test; where administrators, untrained in proper instructional leadership, report fraudulent test scores in order to protect their schools and their jobs; and at every level of the educational system fraud is perpetrated regarding the dropout rates for schools because it will make the system look bad.  This picture shows a whole culture obsessed with standardized testing to the point where elementary school kids are taught testing techniques to the exclusion of academic areas, especially those not on the test.  This picture shows that the Texas miracle is really a Texas sized tall-tale that put the ranking of schools above the education of students and completely disregards any system of accountability.

The Texas Miracle is a Texas Sized Tall-Tale

When Governor Bush was campaigning for President he trotted out the Texas miracle as his solution to the problems of education.  When the No Child Left Behind Act was still being considered in the Senate, President Bush said:

“every child can learn; who is willing to challenge what I call the soft bigotry of low expectations; the feeling that if you lower the bar, you’re going to get lousy results and that we all ought to raise the bar..”

He brought reform and a system of accountability to the forefront of political and educational discourse, and for that he is to be appreciated.  The Texas miracle stood up to the scrutiny of most in the national media because they wanted to believe that a candidate had the answer, but when one looks closer, the cracks are not far below the surface.

The TAAS Scores Fall Apart

Governor Bush repeatedly cited the rise in TAAS scores, especially among minority students in Texas, as evidence that accountability in education works.  Even as he did this however, the Texas Education Agency website carried evidence that the TAAS testing regime was not preparing students for college, and in fact had an especially damaging effect on minority students in Texas
.  This fact was inadvertently demonstrated on the TEA’s website through another standardized test given in Texas the Texas Academic Skills Program, TASP.  Every student interested in applying to a Texas public college or university must take the TASP.  This test is very similar to the SAT test and the results of it are quite telling when juxtaposed with the TAAS scores.  I have compiled these statistics for purposes of clarity of presentation in the following chart:
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This chart plainly shows that which Texas public colleges and universities have been saying for the past several years, “large numbers of Texas high school students are not prepared for college
.”  This is especially significant in Texas because by state law public colleges and universities must accept any student in the top 10% of their high school graduating class.  Thus if these students are not properly prepared for college, the colleges must go back and teach them the high school subject matter that they were not taught.  This chart is even more damning when one considers that those students that take the TASP, of which less than 32% will pass, are planning on going on to college whereas the TAAS tests all students and has a pass rate well over 70% in every subject area.  It is also of note that the drastic drop in the pass rate for the TASP college entrance exam occurred the same years that the TAAS test scores allegedly rocketed up and the drop began the year that the accountability standard was implemented.  How is it that when every student in Texas is given the “rigorous
” TAAS test three out of every four will pass it, but when those students going on to college are given the TASP test about seven of every ten will fail?  Is it that the TAAS scores are inflated?  Is it that students are taught to score points on the TAAS rather than information?  Is it that the TAAS standards are too low to show anything useful?  Is it that administrators manipulate and fraudulently report the TAAS scores in order to make their schools look better?  The answer to all of these questions is yes.

Standardized Testing and the Texas Miracle 


There is plenty of debate in academic circles about the usefulness of standardized testing.  Most of these debates focus on the test itself but I believe that because of the system of “accountability” where schools will have their budgets reduced, their costs increased and the teachers and administrators can be given bonuses or fired because of the outcomes of the test, the arguments that most opponents make about standardized testing are more relevant in this situation than normal.  Opponents of standardized testing say that teachers spend more time teaching to the test than they actually spend teaching academic subjects that are being tested, and there are certainly plenty of people who argue this about the TAAS test
.  

“However, some researchers contend that the rise in TAAS scores may be nothing more than that: an improvement in students' ability to perform well on that particular test. Texas has made much of its claims of narrowing test-score gaps, but there is a lack of evidence of improvement except for the tests taught to," says Monty Neill, executive director of the National Center for Fair and Open Testing in Cambridge, MA.”

Along these same lines many argue that subjects not on the test are de-emphasized in the curriculum in favor of those that are tested.
  Opponents also argue that if states are held accountable for the percentage of students passing the test that they will lower their standards to pass.
   Some have even worried that if the jobs of teachers and administrators are on the line when it comes to their children’s test scores that many will move away from low-income areas because of the higher pass rates that occur in wealthier districts.
  Unfortunately, it seems that all of these concerns are well founded when one looks at what has happened in Texas surrounding the TAAS as a result of the strict system of accountability.   


The first concern to address is that the curriculum will be adjusted to emphasize the subjects tested to the detriment of those not tested.  Reading, writing and math are the only subjects tested on the TAAS, therefore there is no incentive for schools to teach the sciences, the arts or the liberal arts like history, social studies and debate.  This concern is supported by some very influential researchers who have studied schools in Texas both before and after the implementation of TAAS.  One researcher, Linda McNeil, a member of the faculty at Rice University, found that:

“There are classrooms [in Texas] where children read no prose from September to February, instead they read short, disconnected passages and answer questions about them in patterns similar to those seen on the TAAS exam.  They study information that they are meant to forget.  It’s all artificial content to raise test scores.”

In fact, other researchers who studied the Texas system of accountability have supported this statement.


In a recent study by James V. Hoffman, Julie Pennington, and Lori Assaf, members of the faculty at the University of Texas at Austin, and Scott G. Paris, faculty member at the University of Michigan, found that of 200 Texas teachers surveyed, 85 percent agreed that areas not directly tested on the TAAS “receive less and less attention in the curriculum.”
  Certainly this was not the aim of standardized testing but this is the result when standardized testing and the accountability system are combined.  Teachers and administrators cannot afford to take time out of teaching the subjects tested on the exam to teach the other areas of a normal curriculum because even slight changes in scores can affect the funding for the school or the individuals career.  While the TAAS may be subjugating some subjects to a second tier position, it is at the same time chasing out the quality teachers necessary to stem this tide.  


In the above survey, conducted by Hoffman et al., of 200 teachers, 85% also agreed with the statement that “the emphasis on TAAS is forcing some of the best teachers to leave teaching because of the restraints the tests place on decision making and the pressures placed on them and their students.”
  In fact the pressure is so intense to teach to the test that a study by the Texas State Teachers Association found that nearly 43% of teachers in Texas are “seriously considering leaving the profession,” one of the leading causes cited for this exodus is frustration over the test
.  This misplaced stress will only be compounded under the No Child Left Behind Act when one considers that, unlike the TAAS, all students will be tested under the No Child Left Behind Act, even special education and English as second language learners, and must reach the same level of achievement as every other student.  Even if one takes this as the intent of the crafters of the Texas miracle, that the added stress of the accountability system will push everyone to excel, there have been systemic moves to undermine this goal.  


When there was no improvement in the TAAS scores from 2000 to 2001, the state Board of Education lowered the standards, and then sung of the praises of the accountability system, which resulted in a 5% increase in passing scores.
  If the system was truly based on accountability of the individual, the school and the system, why would the state lower the difficulty of the test the first year there was no improvement in scores?

“At the same time that student passing rates on state academic tests have gone up, the passing standards have been lowered.  Particularly on math tests, students now are required to correctly answer significantly fewer questions than they had to a few years ago.  Fourth-grade students this year had to correctly answer eight fewer math questions out of 50 than they did two years ago.  Sixth-grade students now have to pass 10 fewer questions out of 56 than they did five years ago.  Eighth-grade students this year had to correctly answer 29 of 60 questions. Two years ago they were required to get 36 questions right.”

So one question that many have asked is that, if this test is important, as proponents claim, why would the standards be lowered so drastically?  To follow-up on this question though one must also ask, that if the standard is lowered, even if the test was important at one time, can it now be?  The truth of the matter is that when a state lowers the difficulty of the test by 16 to 20% and there is a 5% rise in the percentage of passing students it is actually an 11-15% decrease in the passage rate.  Leaving these concerns aside however, one must now ask, apart from lowering the standards, how were the test scores raised so drastically?  One answer is linked to the fact that most dropouts in Texas occur in the 9th grade and the TAAS test is administered in 10th grade.

Sorry You Are Not Smart Enough for School

If one considers that Houston, as a district, reported a drop-out rate of less than 1.5 percent
 and the average dropout rate for an urban school district is closer to 30-50%, the dropout rate for Houston seems almost unbelievable.  The feeling that this number is unbelievable seems to be well founded when one considers the notion that it is a complete fraud.  As the chart below plainly demonstrates
:

Houston Independent School District High Schools

A comparison of the number expected to be in the Senior class,

 as compared to the number of actual graduates.

	School
	Total Enrollment
	Expected # to graduate
	Actual # of graduates

	Austin
	2396
	599
	387

	Bellaire
	3119
	780
	598

	Davis
	1686
	422
	276

	DeBakey
	712
	178
	123

	Foley’s
	66
	17
	13

	Furr
	1388
	347
	191

	HS Law Enf.
	904
	226
	188

	HS P.V. Arts
	675
	169
	151

	Houston
	2797
	699
	435

	Houston Night HS
	151
	38
	11

	Jones
	1293
	323
	186

	Jordan
	1241
	310
	183

	Kashmere
	932
	233
	135

	Lamar
	3038
	760
	533

	Lee
	3105
	776
	393

	Madison
	2074
	519
	334

	Middle Coll. Tech
	157
	39
	28

	Milby
	3312
	828
	509

	Reagan
	1946
	487
	319

	Scarborough
	980
	245
	177

	Sharpstown
	1834
	456
	234

	Sterling
	1368
	342
	219

	Waltrip
	1555
	389
	199

	Washington
	1393
	348
	252

	Westbury
	2008
	502
	324

	Wheatley
	884
	221
	109

	Worthing
	1725
	431
	309

	Yates
	1614
	404
	253

	Total
	44343
	11086
	7069


The numbers of students enrolled and the number of graduates were both found on the TEA website under the Houston Independent School District Profiles for 2000.  To find the number of expected graduates I simply took the total enrollment of the school and divided by four.  This assumes of course that there is an equal distribution of students per class, but it also completely ignores the number of graduates who dropout or are forced out of school prior to ninth grade.  Furthermore there are 393 schools in the Houston Independent School District, this is just a cross-section, it is not meant to represent the worst schools, nor the best schools, it is simply a random selection of schools in the district.  If one uses the numbers proposed above as an indicator, the total dropout rate for Houston nears 47%, a far cry from the espoused 1-2% reported to the state.  In fact most estimate that the true dropout rate in Houston is the worst in Texas and the eighth worst in the nation
.  No one can claim that they are surprised by this ranking though, considering the fact that the district has reported that from 1995-2000 they averaged between 18,000 and 20,000 freshman but only 7,000 to 8,000 seniors
.  Though the above is a rough estimate and not a sophisticated statistical survey, there are scientists who have recently studied this phenomenon as well.  One of these scientists is Jay P. Greene from the Manhattan Institute in New York.

Dr. Greene stated in one of his reports on school dropout reporting  “We’re amazed at official statistics that look very far off from what the truth must be.  We are seeing fudging in a lot of places.”
  Greene estimated that the number of undercounted dropouts reported by the schools in Texas is incorrect by at least 30%.
  In fact a recent state audit of Houston schools found that 15 out of the 16 middle and high schools were understating dropouts by approximately 55%.
  “Texas, which served as a model for the federal No Child Left Behind Act, reported a 1 percent dropout rate last year and a four-year dropout figure of 6.2 percent for 2001,”
 which is clearly in conflict with the truth.  There is more than a dropout problem at work in Houston however.  

At Austin High in Houston when 2,757 students were enrolled in the 1997-1998 school year only 65 percent passed the 10th grade math TAAS test. Three years later, 99 percent of students passed the math exam, but enrollment shrank to 2,215 students, a loss of nearly 20% of the student body. The school also reported that dropout figures had plummeted 92 percent, to 0.3 percent from 4.1 percent.  Two things become clear when one considers these numbers: first, this drastic change in the number of enrolled students can be explained by no other way than dropouts when one considers that Houston is one of the fastest growing cities in the country; and second that this dropout rate was directly related to the math scores going up in Austin High.  One former Principal of a Houston high school, Dr. Kimball, has said that many schools had assistant principals who acted as “bouncers”, pushing students who show up late to school or are frequently absent to quit.
  In addition, schools may hold back 9th graders who do poorly on a pre-test for the 10th grade math exam, producing an artificial “9th grade bulge” in student enrollment, Dr. Kimball said.
  Another former Houston Principal, Mr. Noriega, has described this process quite simply as “You're driving kids out that will skew your test scores.”
  Enrollment data from the Texas Education Agency show that huge numbers of Texas students are leaving school before high school graduation --approximately 3/4 million during the 1990s.
  The largest portion, disproportionately Black and Hispanic, leave before reaching grade 10.  Rates of students failing and having to repeat grade 9 have soared. By the end of the 1990s approximately 30% of Black and Hispanic students statewide were required to repeat grade 9.
  Evidence shows that 70-80% of students forced to repeat grade 9 do not continue in school to graduation.”
  This pile-up of students in the 9th grade is no accident, because the test is given in the 10th grade students who may be border-line on passing the exam are held back until they are able to pass the test in 10th grade or dropout.
  But what brought Houston to this level of irresponsibility to children’s education?  “You need to understand the atmosphere in Houston,” Dr. Kimball said.
 

“People are afraid. The superintendent has frequent meetings with principals. Before they go in, the principals are really, really scared. Panicky. They have to make their numbers.  Pressure? Some compare it to working under the old Soviet system of five-year plans. In January, just before the scandal broke, Abelardo Saavedra, deputy superintendent, unveiled Houston's latest mandates for the new year. ‘The district-wide student attendance rate will increase from 94.6 percent to 95 percent,’ he wrote. ‘The district-wide annual dropout rate will decrease from 1.5 percent to 1.3 percent.’”

Last fall, Margaret Stroud, deputy superintendent, sent a memorandum warning principals to “make sure that you do not have any students coded ‘99’, whereabouts unknown.  Too many “unknowns”, she wrote, could prompt a state audit.”
  As for those who fail to make their numbers, it is termination time, one of many innovations championed by Dr. Paige as superintendent of Houston schools from 1994 to 2001 under his system of accountability. He got rid of tenure for principals and mandated that they sign one-year contracts that allowed dismissal without cause and without a hearing.  On the other hand, for principals who make their numbers, it is bonus time. Principals can earn a $5,000 bonus, district administrators up to $20,000. At Sharpstown High alone, Dr. Kimball said, $75,000 in bonus money was issued last year, before the fictitious numbers were exposed.
  Now that these numbers have been exposed, the Houston school district is under investigation by the state for fraud related to their dropout numbers.  While the district admits that “Houston as a whole reported a 1.5 percent annual dropout rate, though education experts estimate that the true percentage of students who quit before graduation is nearer 40 percent,”
 they are appealing the case.  They claim that though they may be guilty of shoddy record-keeping they have not committed fraud.

To skeptics like Dr. Kimball, the parallels to No Child Left Behind are depressing. The federal law mandates that every child in America pass reading and math proficiency tests by 2014, a goal many educators believe is as impossible as zero dropouts. 

“President Bush's education budget has been criticized as an under-financed mandate, proposing $12 billion this year for Title 1, $6 billion below what the No Child Left Behind law permits.  This isn't about educating children. It's about public relations.”

If Houston officials were interested in accountability, he said, they would assign him to a high school to monitor the dropout data.  Instead, after he blew the whistle on Sharpstown High, he was reassigned, for four months, to sit with no work to do. More recently, he has been serving as the second assistant principal at a primary school, where, he said, he is not really needed. “I expect when my contract is up next January, I'll be fired, that's how it works here.’”
  Dr. Kimball, in his own estimation, seems to be destined to become yet another pushout in the Houston school system.  But if schools are willing to push students out to improve their ratings, one must ask what else are they willing to do to achieve this goal.

Crime, What Crime?

One of the major purposes of school is to socialize students to the American society.  And so schools must teach students about cheating, lying and stealing, but most schools try to do this by admonishing it and setting punishments.  In Texas it seems they have taken a different approach, a slightly less conventional one, as a school system they seem to have embraced these vices while publicly applying the accountability system.  

One example that the accountability standard being applied in Texas, and soon to be applied throughout the U.S., is a farce is the story of Rod Paige’s replacement.  In 1994 it was discovered that under Assistant Superintendent Kaye Stripling, for the previous four years, employees in her office had been stealing money from state-certification programs, falsifying documents and knowingly hiring teachers with falsified certification.
  She was publicly reprimanded by then Superintendent Rod Paige who concurrently admitted he didn’t actually consider her responsible.  A year later she was appointed Southwest District Superintendent.  Following a brief time at this post she was appointed to be the Houston Superintendent in 2000 with no other candidates being considered for the job.
  She has never been confronted or penalized for her role in the theft or forgery that was discovered while she was assistant superintendent, and to the contrary was appointed to be the Superintendent of Houston because “she knew the Houston school and the accountability system so well.”
  She apparently knew the system very well and knew that the accountability system would not hurt her.


This problem with administrators disregarding rules or law and not being held accountable is not however limited to Houston.  Much like the accountability system, criminal fraud in the educational system is perpetrated state-wide.  In Austin a criminal investigation began when a report surfaced that an excessive number of student identification numbers and responses to exam questions had been erased and changed to the correct response on the TAAS tests.
  Most assume that “school officials changed student data to raise state accountability ratings of schools.”
  When the report surfaced a criminal investigation was launched.  The criminal investigation was expanded a month later to include 11 separate school districts in Texas and consider illegal manipulations of other reported factors including “dropout data, personnel information, payroll records and other information.”
  The prosecutor in the Austin case, Ken Oden, stated:

“We are dealing with the consequences of greater pressure on school administrators to put forth the best performance on school tests.  That kind of atmosphere is what breeds greater temptation to manipulate ratings for your school.”

After several months of grand jury hearings and investigation four administrators plead no contest.  Some have argued that the criminal investigation and the resulting convictions show that the accountability systems works, but of the 10 other districts that were investigated and found to be manipulating data not one person lost their job or was reprimanded.  Additionally the accountability system did not discover and punish those administrators found guilty of fraud, the criminal system did.  As with other instances where officials in Texas were discovered of wrong-doing, several officials chose to retire, as a result of the investigations, but were given the full retirement package.  It seems that the accountability system is not activated even when criminal convictions are handed down.  


Aside from outright criminal fraud in the Texas educational system however there are other examples of school administrators being caught lying and never being penalized or chastised.  One school, Jack Yates High School, was held up as an example of excellence with limited resources but high accountability.  The school had no school library, the principal fired dozens of experienced teachers and hired long-term uncertified substitutes to replace them but even with these challenges, it was claimed that from 1998 to 2002, at Yates High 99 to 100 percent of its graduates planned to attend college.
  At Davis High School, another school in Houston, students averaged a combined SAT score of 791, less than half the possible points, but were happy to report that every student it was graduating was planning on going to college the following year.
  Sharpstown High School, the same one above which was caught misrepresenting dropouts, also reported in 2001 that 98.4 percent of its graduates expected to attend college.
  One would think that someone at the state level would notice three inner-city, low-income, schools that have a high percentage of minority students, reporting that 100% of their students plan to attend college.  In fact these schools were noticed, they were given awards for excellence and the district was given a million dollar prize by the Department of Education for excellence in urban teaching.  No one questioned the numbers until it was discovered that of the graduating class of Yates, the school with no library but every student going to college, less than half the graduating students even took the exams necessary to apply for college.
  Not surprisingly again no administrators were held accountable for these slight misstatements that resulted in them receiving huge financial rewards.  To explain the discrepancies many principals and the superintendent argued “underlings most likely made up the figures to look good without fully understanding their use.”
  Of course no underlings were reprimanded or singled out as the ones who were overzealous about reporting fraudulent numbers, this is yet another example of the accountability standard being touted when convenient and being jilted when necessary.
Accountability…Shamountability

As the Texas miracle is being discovered for the fraud that it is, the standard of accountability seems to have fallen by the way-side like the difficulty in the TAAS scores.  The fact that even though it is now common knowledge that administrators knowingly reported fraudulent information regarding graduation rates, intentions to go on to college, and other factors, and were criminally involved in changing test results has already been addressed but under the Texas accountability system, which the No Child Left Behind Act is based on, not one administrator has been fired or asked to resign.  One more example is, as reported on cnn.com
, that an investigator from the state was dispatched to Houston to look into the problem of dropout reporting.  After this investigation the district was given six months to straighten out its record keeping.  The principal of Sharpstown high school chose to retire when it was discovered that the records of 462 students at her school were intentionally changed to hide the fact that they dropped out, and yet not a single person has been fired, nor has it affected the ranking of the Houston school district in the state, the oversight of the Houston system or anything else purported to be a part of the accountability oversight mechanisms.  It seems that accountability in the Texas miracle is, in truth, something that one talks about when trying to implement the plan and take away funding from a school but not something that would actually be used to say…hold someone accountable.  All of these concerns are, however, merely policy and social concerns about the well-being of children in Texas, the true test is when will the lawsuits start coming in.

So When Can We Start Suing?


Through the unveiling of the Texas miracle it has come to light that the accountability standard is a wide-spread fraud, that it hurt students and the system as a whole.  In America it seems though that many bad policy decisions are made and they are often times not repealed unless enough lawsuits are brought to make it worthwhile.  For this reason when considering the No Child Left Behind Act one must consider the lawsuits that have been and may be brought in Texas and then from this surmise what suits may be brought when the No Child Left Behind Act is fully implemented.  First I will start-off considering some of the suits already brought.

When the general public thinks of a lawsuit they picture handcuffs and jail bars, in the Texas school system there is no lack of these criminal prosecutions.  As mentioned previously it has already been proven that school administrators in Austin and several other districts were fraudulently tampering with TAAS scores, responses and possibly more.  These criminal investigations have already concluded with principals and teachers being lead-off in handcuffs and being forced to pay fines but these criminal prosecutions are just the beginning.  There could be many more criminal prosecutions brought for fraudulent reporting to the state for the factors mentioned above because there is plenty of evidence available that this problem existed in many other districts but these investigations were dropped when the school officials in Austin plead no contest.  The elements of these criminal cases are rather easy to prove because the administrators are the ones perpetrating the fraud, therefore they have specific knowledge of it.  The hardest part with these cases may be catching those perpetrating the fraud because there will be some inner-city schools that perform above normal and others that perform well below normal but fraudulently raise their numbers to average.  Therefore it may be difficult to discover the perpetrators because of the variation of performance among schools.  There are, however, a few other prosecutions that can be brought and would be very successful in this area, the first being prosecutions under the False Claims Act
.

State and federal funding, in both the Texas miracle and the No Child Left Behind Act, are tied to the numbers reported by school administrators to the Departments of Education.  Therefore if an individual knowingly reports fraudulent numbers for test performance, drop-out rates etc. they have submitted a claim to the federal and state governments they know to be based on false information.  This is the type of violation that the federal and state False Claims Acts were written to avoid.  The federal False Claims Act came to being when it was discovered that war-profiteers were defrauding the government of funds by selling the government less than what they paid for, charging them for products never delivered or falsifying documents in order to procure a higher amount of payment.  Since the passage of the federal act every state in the union has enacted state False Claims Act provisions.  If state and federal funding is tied to the numbers reported, and funding is increased because of fraudulent numbers, how is this not a violation of the False Claims Act?  The schools and their administrators are receiving additional funds as a reflection of the increased performance numbers they are reporting, these numbers are knowingly falsified, but they collect the funding anyway.  This is a clear violation.  Prosecution under this theory is obviously at the discretion of the prosecutor but there are various qui tam provisions that give standing to a citizen to seek retribution on behalf of the government and as a reward, if successful, they will be allowed to keep a portion of the recovery.  Leaving aside these qui tam provisions, the possibility of this type of suit being brought is questionable due to the fact that it has not been brought in Texas yet.  This may change when the federal government makes its funding contingent on the reported numbers, but as of yet this is only an issue for schools receiving Title I monies.  This line of cases may also come in the future as the False Claims Act has been increasingly used by states to prosecute criminals for expanding types of violations.  The second line of lawsuits that may be successful are those that seek to sue under a state’s Constitutional clause concerning the provision of public education.


Every state has some sort of clause in its state Constitution concerning the provision of a free public education to its citizens.  There are different wordings for the provisions but they all promise that a public education will be provided.  Suits may be brought under these clauses in the future claiming that not only are children not advancing under the No Child Left Behind Act, assuming the outcomes will be the same as the Texas miracle, but they are being deprived of the education promised in the state Constitution.  Some of these suits will be a little more difficult to argue because the wording of the provisions is generally very abstract and non-committal but most states do have a line of cases defining the education promised under these provisions.  In Maryland this particular line of cases will carry some weight because the courts have held the state to a stricter standard of education than in other states.  At least some of these cases will be successful because, as I have learned in my clinic, the state recognizes that though a child is attending classes on a daily basis this does not ensure that the state is providing an education.
  Those students that have been pushed out or dropped out of school because of the practices of school administrators and teachers may bring a separate, but related line of suits as well.


As has been documented above there are literally thousands of students being pushed-out of school because teachers and administrators suspect that they will perform below the state standard on the standardized tests.  While some may say that these kids did not take school seriously, the fact remains that they have certain Constitutional rights to an education and due process protections, which limit the schools from forcing students to leave without a violation of policy and a hearing.  A case based on this theory has already been brought in New York against the New York City Public School System as a class action suit by several thousand students that were pushed-out in anticipation of the enactment of No Child Left Behind Act.
  This case was one of the first brought against a public school system to combat the policy of pushing-out lower performing students, but once the requirements of the No Child Left Behind Act are enacted there will be many more suits of this nature brought across the country.  In fact Miami school officials have already begun investigating at least one principal “who tried to weed out low-performing students to bolster the school’s test scores.”
  One case which dealt with drop-outs and the deprivation of an education has already been successful in New York.  In the case of Campaign for Fiscal Equity, Inc. v. State
, a case which has not been published yet, the main claim for relief concerns school financing.  However in that case the New York Court of Appeals stated that:

“The constitutional history of art. XI, § 1 [of the New York State Constitution] shows that the objective was to make it imperative on the State to provide adequate free common schools for the education of all the children of the State”

More on point though the Court of Appeals went on to state:

 “A sound basic education means a meaningful high school education.  Under that standard, it may, as a practical matter, be presumed that a dropout has not received a sound basic education.”

In this case the New York Court of Appeals recognizes that a dropout or a pushout has not received the adequate education guaranteed under the state constitutional provisions.  If this problem persists there will be many more cases brought under this theory by push-out victims against schools and administrators for a deprivation of a right to education, and most of them will be successful if they have the evidentiary support necessary.  This line of cases is not the only theory under which parents and students will be able to bring suit against school districts when the No Child Left Behind Act is fully implemented though.

Under the No Child Left Behind Act, as mentioned previously, a school which fails to make adequate progress for one year must provide after-school tutoring and if they fail a second year must provide transportation for its students to be able to get to a school which is not failing to make progress.  Along with these responsibilities, the schools are obligated to notify parents when these options become available.  The costs of this notification system must also be borne by the failing school which will simultaneously be seeing their budget reduced by the federal government under the system of accountability as punishment for not making adequate yearly progress.  As a result of all of these costs being heaped on a school with a budget that continues to shrink there is a huge incentive to cut corners and reduce costs.  Taking this as true then, it seems inevitable that some schools will fail to make proper notification to parents thus opening them to liability for suits under the No Child Left Behind Act.  Again this has already occurred in New York City with schools who now receive Title I monies and are thus subject to the No Child Left Behind Act.  Parents and advocates who felt that the public schools did not properly notify them of their rights to free tutoring services and right to transfer schools, as required by the No Child Left Behind Act, have already brought a class action suit against the school system.  This case, Association of Committee Organizations for Reform Now v. New York City Department of Education
, was thrown-out by the judge on a motion to dismiss because the statute was “enacted pursuant to Congress’ spending power and conditioned the receipt of federal funds on various requirements relating to the access and disclosure.”
  The judge went on to say that this statute did not intend to confer individual rights to parents or students, it conditioned receipt of federal funds on the actions of the school and provided for no other penalty.  While I understand this reasoning of this case, I disagree.  The statute explicitly states:  

“Each local educational agency subject to this subsection shall – 

a. Provide, at a minimum, annual notice to parents (in an understandable and uniform format and to the extent practicable, in a language the parents can understand) of 

i. the availability of services under this subsection;

ii. the identity of approved providers of those services that within the local educational agency or whose services are reasonably available in neighboring local educational agencies; and

iii. a brief description of the services, qualifications, and demonstrated effectiveness of each provider”

This requires that the schools notify parents of certain facts, including tutoring availability and what school are eligible to be transferred out of in a district.  As a matter of policy parents must be allowed to litigate to require the schools to meet their obligations, otherwise they are given no redress of any kind against the school who wishes to violate the law.  Regardless of the outcome of this case, because it was brought in state court, it sets no mandatory precedent for other jurisdictions, thus this issue will be litigated in more states in the future. There are several other areas of this law that will be litigated heavily in the future as well, chief among these are the requirements of the 2014 deadline.

The No Child Left Behind Act requires that by 2014 all aspects of the Act be implemented by all schools in the United States.  This includes several provisions that require that by 2014 all students, including special education and English as second language learners be proficient in every subject area.  There has already been one lawsuit brought in anticipation of this 2014 deadline.  The plaintiff, a teacher, claimed that it is impossible to satisfy this requirement because it includes special education and English as a second language learners, which are, by definition, below proficiency.  This case was however dismissed, because the judge ruled that the issue was not yet ripe for review.
  As the 2014 deadline approaches however the ripeness of this issue will become evident. Additionally, to compound the concerns of this type of litigation there are several questions that remain about a child being labeled as educationally proficient under the No Child Left Behind Act.  First, how can a child in special education, who is necessarily being taught at a slower pace, be on level, when most students now being taught in the normal curriculum are not on level?  Secondly, concerning this requirement, an English as a second language learner must acquire the language before they can be taught the curriculum, however the statute does not allow any time to learn the language.  If these students then become proficient in English they are no longer considered English as second language learners and are therefore reclassified, thus eliminating any educational advances that they have made on paper for the purposes of the No Child Left Behind Act.  Thirdly, according to the statute by 2014 all students, including English as second language learners must be proficient, how will a student who emigrates in 2014 satisfy this requirement?  They quite obviously will not be instantly learning the language and simultaneously be proficient in the material, and if they are unable to do these things then they will be considered failing under the statute.  It seems that these requirements are in theory and practice impossible to satisfy; therefore I can see many lawsuits being brought because the penalties for not satisfying these impossible requirements are quite real.

Conclusion

Jose Rodriguez a former employee of the Houston Independent School Districts office of research and accountability boils the entire accountability system and resulting reports from schools down to one simple analogy that that surely residents of Houston and the rest of America can understand “It was Enron accounting.”
  The reform strategy of accountability has failed on all levels.  It created an atmosphere of fear, which resulted in deep injustices to students and systemic fraud in order to make schools look better.  Like in the case of Enron, this systemic fraud is not an accounting error, which resulted in a restatement, it was a purposefully orchestrated attempt to make it seem as though positive changes were occurring when in reality the system was rotting from the inside out.  Unlike Enron though, this case involves more than just money, this action has defrauded America’s youth of their right to education and a future.  With such a possibility on the line it is absolutely necessary that this reform measure not be allowed to occur.  In nominating Roderick Paige to the position of Secretary of Education, President Bush said that “He believes as I do, that accountability is the foundation of true education reform.”  I too believe this to be true, perhaps the time will come someday when all will be held accountable for their roles in the fraud referred to as the Texas miracle, which has stolen the opportunity of getting an education from countless Texans.  This system of accountability did not improve education in Texas and will not in Maryland.
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