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A) INTRODUCTION TO SUCCESSION LAW

The law of succession in Canada

· Cdn. succession law derives from English CML, ecclesiastical law & equity; modified by the courts & statute

· Cdn. courts often refer to English wills cases, & English statute law on succession is sometimes copied in Canada

· modern law of succession in the CML provinces is largely uniform b/c:

i) colonial & prov. legislatures often enacted English leg. respecting succession enacted after the date of reception

ii) colonial courts tended to follow Eng. case law after reception; were obliged to do so if the case was a decision of the HL or JCPC, until appeals were later abolished

iii) most of the prov./terr. have adopted, in whole or in part, model statutes on succession & related matters promulgated by the Conference of Commissioners on Uniformity of Legislation in Canada & its successor, the Uniform Law Conference of Canada

· law of succession in QB is governed by the Civil Code of Quebec

The law of succession in Ontario

· must be 18 to make a valid will
· major & comprehensive reform of the law of testate & intestate succession took place w/ the enactment of the Succession Law Reform Act, 1977, along w/ the Children’s Law Reform Act, 1977, & the Family Law Reform Act, 1978
· major changes effected by the SLRA, 1977 were:

· no distinction b/w illeg. & legit. Children

· holograph (handwritten; no witnesses) wills allowed

· uniform law on the form of an intl. will was adopted (s. 42)
· rules respecting survivorship were changed to conform to the Uniform Survivorship Act
· the spouses’ preferential share on intestacy was increased to $75,000 & the right to a preferential share was extended to partial intestacies in certain cases (now $200,000 = if spouse dies intestate, surviving spouse takes first $200,000; if children, then divide remainder equally; if no children, then spouse takes absolutely)

· curtesy was abolished

· the distributive shares of surviving spouses on intestacy were equalized & spouses were allowed to take to the exclusion of next of kin when there are no issue 

· dependants’ relief was extended to intestacy & the classes of persons who may make a claim was enlarged, while the effect of the conduct of spouses upon their claims were equalized
· the estate against which a claim can be made for support was enlarged to include revocable inter vivos trusts & donationes mortis causa

· CLRA: abolished the status of illegitimacy & treated persons born inside/outside the marriage equally; contained presumptions of paternity & provided means whereby paternity may be proved

· FLRA: abolished dower & replaced it w/ certain rights to family prop., rights in the matr. home & inter-spousal obligations of support
· further major reform in family law & law of succession w/ the FLA, 1986
· repealed the FLRA, except for certain sections, & renamed that statute the Dower & Miscellaneous Abolition Act
· the new Act provides for a deferred equalization claim of spouses’ NFP, both on marriage breakdown & death (surviving spouse may elect to take ½ the difference b/w the respective NFPs of the 2 spouses if the NFP of the deceased is greater than that of the surviving spouse OR may elect to take under the will)

Constitutional Issues in Succession

· in response to Const. challenges (Miron v. Trudel; M. v. H.) in which the SCC held that unmarried partners of deceased persons were being discriminated against in violation of the equality provisions of s.15 of the Charter b/c they had no succession rights, Ontario statutes were amended to include CML & same-sex spouses

· pension & support benefits & various other rights are now conferred on CML & same-sex partners, but no succession rights

· a number of fed. statutes have also been amended to confer similar benefits, & in Quebec legislation has been passed which extends to same-sex spouses all the rights & obligations of opposite-sex de facto spouses

· to date, BC is the only juris. that has conferred on same-sex/common law partners the right to inherit on the deceased partner’s intestacy on the same basis as a spouse

· CML/same-sex partners are usually entitled to make substitute decisions & give consent to medical treatment for their partners

Succession under the Indian Act
· the Indian Act (1985) & the Indian Estates Regulations (1978) contain a complete code governing testamentary matters of status Indians which supersedes customary law & provincial leg. dealing w/ succession

· the succession rights of all other abor. peoples are governed by the law of their prov. of residence, although s. 4(3) of the Indian Act gives the Minister of Indian Affairs & Northern Development the power to direct that the relevant sections of the Act apply to Indians not ord. resident on a reserve

· non-status band members are treated as Indians for the purpose of ss. 51 & 52 of the Act, which deal w/ the estates of mentally incompetent Indians & the admin. of the estates of Indian children (minors)

· important to note that a will cannot dispose of land on the reserve to anyone not entitled to reside on the reserve

Terminology

· law of succession: transfers of prop. b/w generations; includes wills & intestate succession, will-like dispositions/will substitutes (I.e., inter vivo gifts & trusts, joint tenancy arrangements, pensions, life insurance), para-testamentary topics (I.e., powers of atty. & living wills), law of probate

· trusts require: (I) intent; (ii) subject; (iii) object: trustee legally owns the prop. in question & distributes pursuant to the intent of the settlor

· law of probate: concerned w/ the validity of testamentary instruments & the admin. of estates

· law of wills: concerned w/ the validity of dispositions that take effect on a person’s death & are contained in his/her will

· will: written, typed or printed document made by the person who wishes to dispose of his/her property on death & executed in a manner prescribed by statute; revocable during the person’s lifetime; ambulatory b/c passes all subsequently acquired property (pursuant to will)

· testament: disposition of personalty on death = give/bequeath


· will: disposition of realty on death = devise

· legacy: gift of money under a will

· *** under our present succession law, will includes real & personal property 

· executor: personal rep. of the deceased; named in the will

· administrator/estate trustee (w/ or w/o a will): person appt. by the court to admin. the estate of a person who dies intestate (no valid will)

B) THE ADMINISTRATION OF AN ESTATE: AN OVERVIEW

· new Rules, Forms & Tariffs adopted as of Jan. 1, 1995 for estate administration (Rules of Civil Proc.)

The Role of the Courts

· 2 types of courts in Ontario

i) Court of Appeal
ii) Court of Ontario: divided into the Superior CJ (SCJ) & the Ont. Court of Justice (OCJ)

· SCJ has all the juris., power & authority historically exercised by courts of CML & equity in England & Ontario ( juris. of surrogate courts); juris. over probate (prove formal validity of wills), interp., & administration

· probate juris. of SCJ (law of probate):

· granting/revoking letters probate & letters of administration (cert. of appt. of estate trustee), including:

· will was properly executed & attested?

· testator had the nec. capacity & that there was no undue influence or fraud

· testator knew & approved of the contents of the will

· no mistakes on the face of the will; if nec., expunge mistakes

· any alterations were properly executed & attested (s. 18 SLRA)

· a testamentary gift is void b/c the will was attested by the beneficiary or his/her spouse (s. 12 SLRA)

· whether any document has been incorporated by reference

· whether the will, in whole or in part, has been revoked

· proof of death, including survivorship (Absentee Act)

· appt. executors & administrators


· passing of accounts of trustees, guardians & personal representatives (estate trustees) & awarding compensation to them on the passing of accounts

· applications by dependants of a deceased person for support

· CML & equity juris. (law of wills):

· applications to construe wills (court approval re: what will says), incl. the determination of the validity of testamentary gifts

· actions to try the validity of wills (s. 4 SLRA)

· actions for legacies or the redistribution of residues

· proceedings re: the disposition of a minor’s property (governed under CLRA)

· declaring a person to be an absentee & appt. a cttee. of the estate

· applications for declarations of sufficiency of proof of death & of presumption of death for insurance purposes

· removal of personal rep. (estate trustees) & appt. of replacements (Trustee Act s. 61; Rules of Civil Procedure - Rule 14)

· applications for the opinion, advice & direction of the court on questions concerning the mgmt. or admin. of the estate


· re: custody, access to or guardianship of a child when such issues arise in a proceeding in respect of an estate are heard by the Family Court (if one exists), or else by the SCJ

· s. 2 Estates Admin. Act: all prop. vests in personal rep. on death, in trust, to pay debts & then  to distribute the residue in accordance w/ the will

· it is wise for the executor to probate the will (formal validity of will) b/c provides justification for his/her authority; w/o this, if the estate is distributed & it is later determined that such was wrongly done, then liable


· will also depend on the size of the assets; financial institutions may require probate b/f releasing funds/accounts; land may not be transferred w/o probate

· Estate Administration Tax Act, 1999 imposes probate tax

· Re Silver (1999), 31 E.T.R. (2d) 256 (Ont. S.C.J.): court held that the court does have jurisdiction over unprobated wills

· executor derives authority from the will, not from the grant of probate or certificate of appt. which are simply evidence of his/her authority; therefore, no gap in ownership from date of death to date of probate b/c title vests in the executor from the moment of death

· administrator/estate trustee derives title solely under the grant = no powers, except under the doctrine of relation back; during this time the prop. vests in the judge of the court having jurisdiction over the estate, who delegates it to the administrator by the grant

Types of Executors & Administrators (Estate Trustees)

· executor (estate trustee w/ a will): appt. by court via letters probate (cert. of appt. of ET) if named in valid will unless decline to act (s. 34 Estates Act applies) or DQ (minor, unsound mind, crim. resp. for the testator’s death, interest adverse to a beneficiary, bankrupt, serving a lengthy prison sentence)

· if a minor is appt. sole executor, the grant will be made to the minor’s guardians until the minor attains the age of majority (s. 26 Estates Act)

· named executor may be granted probate even if insolvent, at least if the testator knew of such at the time he/she made the will; if becomes bankrupt after the date of the will, then unlikely to be granted probate
· if executor does not apply for probate, the court may order him/her to accept/refuse the appt.; if executor fails to appear, his/her rights cease
· administrator (estate trustee w/o a will): appt. by court by letters of administration (cert. of appt. of ET) if no will, or no named executor in will or named executor declines/cannot act

· s. 29 Estates Act provides a list of persons who may be appt. in such cases = spouse/same-sex or opposite-sex partner w/ whom the deceased was living in a conjugal relationship immed. b/f his/her death, next-of-kin of the deceased, or both, others

· administrator w/ will annexed (estate trustee w/ a will): appt. by the court where there is a valid will, but w/ no executor or named executor has renounced or is unwilling/unable to act or predeceased the testator

· administrator de bonis non administratis (succeeding estate trustee w/o a will): if an administrator dies, or is removed from office b/f his/her duties are completed, the court will appt. a new admin. 

· administrator de bonis non administratis w/ will annexed (succeeding estate trustee w/ a will): person appt. by the court to complete the admin. of an estate when the sole or surviving executor dies intestate, or when the admin. w/ the will annexed dies, leaving part of the estate unadministered

· if the sole/sole surviving executor of an estate dies testate, & has thus appt. an executor willing & able to act, the executorship under the orig. will devolves under the latter when he/she proves the will, unless the orig. will provides otherwise, or unless the deceased executor appt. a separate executor for the orig. estate

· administrator appointed pending an action (estate trustee during litigation): appt. by the court pursuant to s. 28 of the Estates Act to rep. the estate when an action respecting the validity of the will or the right of representation is pending; crt will normally not appt. a person who has in interest in the outcome of the litigation; not entitled to distribute the estate

· litigation administrator: appt. by the court to defend an action against the deceased in tort, except libel & slander

· executor de son tort: no authority of a personal representative, but intermeddles w/ the estate in such a way as to take upon him/herself the function of an executor = obligations of a lawful personal rep. & may be sued by a beneficiary or a creditor

Special Type of Grants

· cessate grants: made when the orig. grant of probate is issued for a ltd. time I.e., minor child

· double probate (succeeding E.T. w/ a will): granted when a named executor does no apply for probate & does not renounce & the orig. grant reserves to him/her the right to apply later

· grants save & except: probate may be granted to a person appt. by the testator as executor for the estate except for a specific purpose or part of the estate, for which other executors were appt.

· caetorum grants: if a will appts. general executors & executors for a specific purpose & the latter apply first for a grant, the general executors would then receive a caetorum grant (grant of the rest of the estate); if all executors apply together then only one grant

· grants ad colligenda bona: made to a friend or creditor of the deceased when the person entitled to administration declines the appt., or is abroad or absent from the juris., & it is nec. to protect the assets of the estate; grant ends when general grant is made

· grants of temporary administration: made to a person while the person normally entitled to administration is outside the juris.; revoked when the latter returns & applies for a grant (s. 14 Estates Act)

· grants pursuant to powers of atty.: if the person solely entitled to a grant is out of the juris., he/she may appt. an atty. who will be entitled to apply for letters of administration; revoked upon application of the principal for a cessate grant

· grants during minority: letters of admin. may be granted for the duration of the minority of the sole executor named, or the sole person entitled to administration

· grants while a person is under a disability: made to the ctte. of a sole executor, or of the person solely entitled to administration who is incapacitated or, if there is no cttee., to some other person interested in the estate, for the use & benefit of the person who is incapacitated, until he/she recovers; if several persons are entitled to the grant & one of them is of unsound mind, that person will be passed over & the grant will be made to the others

· ancillary grants (certificate of an ancillary appt. of E.T. w/ a will): complements, assists, or is auxiliary to the main/original grant; may be made to a personal rep. to whom a grant was made in a foreign juris. & if there are assets in Ontario which must be administered; w/o such an ancillary grant, the foreign personal rep. has no authority to deal w/ assets in Ontario

· resealing (confirmation by resealing of appt. of E.T. w/ or w/o a will): if the orig. probate or letters of admin. were granted by a court of competent juris. in the UK, another prov. or territory of Canada, or any British possession, it is not nec. to apply for an ancillary grant; the orig. grant may be resealed by the court

Procedure

· most of the procedure for obtaining grants is contained in the Act & the Rules of Civ. Pro.

· probate fees or taxes must be paid b/f a grant is issued

i) application for letters of administration (applic. for cert. of appt. of ET w/o a will): applicant must file w/ the local registrar:

· an application for administration, giving details about the deceased (residence, marital status, persons entitled to share in an intestacy, value of the estate); this form is verified by the applicant’s affidavit

· affidavit attesting that notice has been sent to all persons entitled to share in the distribution of the estate

· renunciation from everyone entitled to be appt. in priority to the applicant & who did not join in the application

· consent to the appt. by persons who are together entitled to a majority interest in the value of the assets

· administration bond which secures the making of a true & complete inventory, the due admin. of the estate, & the acct. & the payment of moneys to those entitled; bond cancelled once these duties have been completed

ii) application for letters probate (applic. for cert. of appt. of ET w/ a will:

· will may be proved in common form or solemn form
· Common Form
· in common form probate is issued upon the ex parte application of the named executor if no one contests the validity of the will & it appears to be proper 

· applicant must file w/ the local registrar:

· an application for probate giving details about the deceased (residence, marital status, persons entitled to share in an intestacy, value of the estate), together w/ any codicils, including details of gifts to beneficiaries & their spouses; this form is verified by the applicant’s affidavit

· orig. will & any codicils

· affidavit attesting service of notice on all persons entitled to a share of the estate

· affid. of execution of the will & each codicil by a witness

· renunciation by every living executor named in the will who has joined in the application

· if it is a holography will, then an affid. attesting that the handwriting is the testator’s must be filed

· if the will or any codicil contains any alterations, erasures, obliterations, or interlineations, the applic. must file an affid. of condition of will or codicil

· if applicant not named in the will, the consent of the beneficiaries who together are entitled to a majority interest in the value of the assets must be filed

· security (I.e., bond) must be filed if the applicant resides outside Ontario

· if will is in a foreign language, it may be admitted to probate, so long as testator did not direct otherwise; applicant should submit an authenticated translation of the will

· common form probate is revocable at the suit of any interested persons who afterwards requires proof in solemn form

· Solemn Form (formal proof of testamentary instrument)
· if the court is alerted to the fact that there may be something wrong w/ the will, the will must be proved in solemn form = proved in open court upon notice to all interested parties & it will not be admitted to probate unless the court is satisfied of the due execution of the will, the testator’s knowledge & approval of the contents, his/her capacity, & non-revocation = these facts 
proved as in an ordinary trial (by exam. of witnesses)

· irrevocable at the suite of any interested person who was privy to the orig. proceedings, or was cited, or who was not cited but was aware of the proceedings & had a right to intervene, unless the later will is discovered subset., or unless the judgment is the result of a compromise

iii) contentious proceedings

· Estates Act & the Estates Rules make provision for the conduct of contentious proceedings

· pleadings not normally filed; instead, an application is made to the court for directions re: the parties to be added & to settle the issues

iv) method of proceeding

· most proceedings in estate matters are by motion

· some are by application i.e., applic. for dependants’ support

· caveat (notice of objection): filed w/ the court by a person interested in a part. estate & is concerned that the estate may be admin. contrary to his/her interest, or if a person desires to contest a will & receive notice of all proceedings

· simply a notice to the court & other persons interested in the estate req. that nothing be done in the estate w/o notice to the caveator

· expires after 3 years, but can then file a new caveat
· citation (summons): an order of a judge upon the affidavit of a the person requesting it; citation addressed to another person w/ an interest in the proceedings & requires that person to enter an appearance or do such other specified things I.e., issued to a named executor to accept/refuse a grant of probate, if the executors has not appeared or renounced

· intervention (request for notice): like a caveat in that it is a notice filed w/ the court & requiring that notice of all proceedings be given to the intervenor


· costs: when it comes to awarding costs the court will balance a number of policy concerns

· contestation of claims: personal reps. usually advertise for creditors by placing ads in local papers = protects the reps. against future claims by creditors; s. 44-47 of the Estates Act permit’s the summary contestation of claims if their validity is in doubt; allows the personal rep. to serve the claimant w/ a notice in writing stating that he/she disputes the claim in whole or in part; claimant then has an opportunity to file a statement of claim w/ the court, verified by affidavit, & the judge, after hearing the parties, rules upon its validity

· if there are no assets in the estate to satisfy a debt upon which an action is brought, the personal reps. may defend the action by relying on the doctrine of plene administravit; if they fail to do so, the are deemed to have admitted to having assets to satisfy the judgment & will be personally liable for the judgment

· if there are some assets, but not enough, the personal reps. may plead plene administravit praeter = liable only for the assets under their control

Passing of Accounts

· personal reps. are fiduciaries = duty to keep proper books of account & be ready to account when called upon/or ordered to do so

· accounts are passed b/f a judge in chambers & the judge has juris. to make a full inquiry & acct. of all the prop. the deceased was entitled to, & its admin. & disbursement; may also inquire into any complaint against the pers. rep. of misconduct, neglect, or default occasioning loss to the estate & award damages if the complaint is proved, or direct trial of such an issue

· personal reps. are entitled by statute to be compensated for their services & the compensation is fixed on the passing of accounts (s. 61 Trustee Act)

· Re Toronto General Trusts Corporation & Central Ontario Railway Co., (1905), 6 O.W.R. 350 at 354: the Court should consider the following factors in fixing the compensation of trustees:

· magnitude of the trust


· care & responsibility springing there from

· the time occupied in performing duties

· the skill & ability displayed

· the success which as attended their administration

· if the will/trust document contains an express provision for compensation, the provision is an absolute limitation upon the allowance than may be made; court cannot look into the reasonableness of the provision b/c s. 61(5) of the Act is a bar to its juris.

· a solicitor who acts a both the executor & solicitor to an estate, is not entitled to be paid for 
his work as a solic. & claim executors’ fees for the same work

· solicitors’ fees are also determined on the passing of accounts, the judge having authority to vary the bill of costs or to refer it for taxation

Duties of Personal Representatives (ET)

· essential duties are:

· present cert. of appt. of ET to gather the assets & place in an estate acct.; need to secure any real property I.e., change locks, ensure alarm working & co. notified, ensure adeq. insurance on the property

· pay the debts (ASAP) & legacies (cash gift), transfer the bequests & devises & set up any trusts required by the will (note that ET does not have to be trustee of the trust); &


· distribute the residue, which is normally divided b/w named beneficiaries

· once these functions are done, the duties of the pers. rep. cease; the office however remains so that if other assets are discovered, the same person is capable of administering them

· duty of the pers. rep. is accompanied by a right to custody of the body = required to give it a decent burial or to cremate the remains; this right to deal w/ the body continues after the funeral; not bound to follow the deceased’s funeral instructions; deceased’s family cannot prevent the pers. rep. from acting

· wishes of testator are unenforceable

· under the Income Tax Act personal reps. must file a terminal income tax return & may have to deal w/ income tax liab. for capital gains, including deemed realizations; under s. 159 of the ITA a clearance cert. must be obtained from the Dept. of Natl. Rev. stating that all taxes have been paid or that security has been given b/f distributing any assets; failure to do so = pers. liability of pers. rep. for the unpaid tax

Payment of Debts

· secured debts incurred during the deceased’s lifetime have priority

· first charge on the assets: funeral expenses, testamentary expenses, costs of administration (person reps. compensation)

· the order in which the deceased’ property is liable for the payment of debts (subject to a contrary intention in the will):

· look first to residue to pay any debts

· RE devised in trust to pay debts

· RE descended to the heir & not charged w/ the payment of debts

· real or personal estate charged w/ the payment of debts

· general pecuniary legacies I.e., gift $1,000 to X (no indication where that money is to come from) 

· demonstrative legacy I.e., gift $1,000 from bank acct. at ABC Bank to X (indicates where ET should look to find the money)

· specific legacy I.e., gift $1,000 from A bank acct. at ABC Bank to X (indicates exactly where ET is to locate the money)

· real & personal estate over which the testator had a general power of appt. which has been expressly exercised by deed or by will    

· paraphernalia of the testator’s widow

*** personalty is the primary fund for creditors

*** the format of a will is in reverse I.e., residue dealt w/ last, personal prop. dealt w/ first

Sale of Real Property

· s. 2(1) of the Estates Admin. Act vests the real & personal prop. in the pers. rep. in trust to pay the debts & to distribute the estate

· the real prop. remains vested in the pers. rep. for 3 years from the death of the deceased, after which time it vests in the persons beneficially entitled, unless the personal rep. registers a caution (notice to third parties that the property remains vested in the ET) in the land registry office to delay the vesting for 3 years from the date of reg. (can be renewed)

· caution may be w/drawn by the pers. rep. at any time b/f it expires

· pers. rep. may register/reregister a caution after the time has expired by registering an affid. stating that it is nec. to sell the real prop., together w/ the written consent of all adult benef. & of the Children’s Lawyer on behalf of children & mentally incompetent persons

· a beneficiary may apply to the court to have a caution removed on the ground that vesting ought not to be delayed

Powers of Sale

· while the real prop. is vested in the pers. rep., he/she has the power to deal w/ it as if it were personal prop.
· 3 types of power of sale:
· testamentary: express = specifically contained in the will; may be exercised at any time; do not need consent of beneficiaries; purchaser in good faith & for value takes free of the debts unless the purchaser has notice that the sale was improperly exercised

· testamentary: implied = either no POS or insufficiently wide; same effect as an express power; arises if the will contains a direction to pay debts

· statutory: if no will, will contains no express/implied POS or POS of inadeq., pers. rep. may rely on the statutory POS in s. 17 of the Estates Admin. Act

· POS for the purpose of paying debts: s. 16 pers. rep. have the same power to deal w/ real prop. as w/ personalty (power to sell in order to pay debts); s. 17(1) POS conferred by the Act may be used to pay debts, but also to distribute or divide the estate among the beneficiaries, whether or not there are debts; no consent needed

· sales to distribute the proceeds among beneficiaries: s. 17(1), (2) & (8); consent of the majority of the beneficiaries, holding not less than ½ of the interests in the prop., is required; consent of Children’s Lawyer required (if involves children or mentally incompetent persons) 

· division in specie among the beneficiaries: personal rep. may convey the real prop. to the beneficiaries for the purpose of distribution; may be done w/o court order, but must have the consent of the Children’s Lawyer (if involves children or mentally incompetent persons)

· sale by beneficiaries: once prop. vested in/conveyed to the beneficiaries they can dispose of it, but the creditors may retain certain rights

· conveyed to beneficiaries w/o court order b/f it has vested in them & they sell it = bona fide purchaser for value w/o notice takes subject to the deceased’s debts, but only liable for them if creditors have commenced proceedings & have registered a caution against the prop. w/n 3 years; purchaser may recover from beneficiaries & pers. rep. if the latter conveyed w/ the knowledge of the debt or w/o advertisement for creditors

· if conveyance pursuant to court order, purchaser will take free of all debts, except secured debts on the property; creditors may proceed against the benef. & pers. rep.

· once prop. vested in beneficiaries, it remains subject to the deceased’s debts, but once sold to bona fide purchaser for value w/o notice he/she takes free of the debts; creditors have the right to proceed against the benef. & the pers. rep.

· sale of minors’ lands: pers. rep. may proceed under a testamentary POS or under the statutory powers

· if only minors are interested in the prop. & no testamentary POS OR real prop. has vested in or been conveyed to a minor = proceed under Children’s Law Reform Act

SEE HANDOUT


Distribution of Estate

· will = follows its terms

· if minors are beneficiaries, unless the will directs the personal rep to est. a trust for a minor, or to pay the moneys due to the minor to his/her parent/guardian, the moneys must be paid into court to the credit of the minor, w/ notice to the Children’s Lawyer; same for mentally incompetent persons, unless PG&T is guardian of the estate, then it will receive the moneys

· court may order that all money/income from prop. belonging to a minor be payable to a person if it is satisfied that it is nec. or proper for the support or educ. of the minor, or will subst. benefit the minor

C) INTESTATE SUCCESSION

· when a person dies intestate, either b/c the will is invalid or nonexistent, all Cdn. provinces supply a statutory will which directs who is entitled to the estate of the intestate (Part II SLRA)

· SLRA also applies to partial intestacies (I.e., will fails to dispose of the entire estate, whether intentionally, through inadvertence, b/c residuary gifts in the will are void, or in the event of a lapse i.e., a beneficiary of a will predeceases the testator), the will governs the distribution of the deceased’s estate to the extent that it is valid & effective & the statute governs the remaining portion of the estate

Distribution on Intestacy

· the statutory provisions governing distribution of an intestate estate are contained in Part II of the Succession Law Reform Act (enacted in 1978); the potential takers are:

· i) the surviving spouse or partner: 
· BC is the only juris. to confer the right on same-sex partners to inherit on the deceased 
partner’s intestacy on the same basis as a spouse

· s. 44 Succession Law Reform Act: if no surviving issue (s. 1 descendant conceived b/f & born alive after the person’s death) the interstate’s spouse takes the entire estate; no equal right for ss or CML spouses 

· s. 45 SLRA if there are surviving issue, then the interstate’s spouse is entitled to a preferential share ($200,000); if the net value of the prop. (after payment of debts) is not more than the preferential share then the surviving spouse takes absolutely

· s. 45 SLRA if the deceased died partially intestate, the surviving spouse is entitled to a preferential share, but the share is reduced by the amount he/she received under the will
· s. 46 SLRA after the preferential share, the surviving spouse is entitled to a distributive share, which varies w/ the number of children or issue surviving; (1) of one child, then the spouse is entitled to ½ of the residue of the prop.; (2) if more than one child, then the spouse is entitled to 1/3 of the residue of the prop.; this is all in addition to the preferential share
· in some prov. the surviving spouse has certain rights in addition to the preferential & distributive shares

· orders for division of assets or for excl. poss. of the matr. home in favour of one spouse under family law leg. take precedence over the rights of the beneficiaries of the deceased’s estate

· FLA: surviving spouse is entitled to an equalization payment of ½ the difference b/w the NFP of each spouse, if the NFP of the deceased is larger than the NFP of the surviving spouse; in order to take adv. of this right the surviving spouse must elect to do so 

· must elect to do so w/n 6 months of the death of the deceased; may ask for extension

· a general release of all claims against the estate of the deceased spouse in a separation agreement also bars the survivor from inheriting, unless there is a reconciliation

· preferential share only includes the property in the deceased’ name alone

· ii) issue:
· s. 1 issue = descendant conceived b/f & born alive after the person’s death; includes children & grandchildren

· per stirpe: by root

· deceased had 2 children (A & B), who are both deceased


· A has 2 children, & B has 3 children (all of whom are alive)

· A’s 2 children share ½ of the estate, B’s 3 children share ½ of the estate

· per capita (re: intestate): per head; divided equally

· deceased had 2 children (A & B), who are both deceased

· A has 2 children, & B has 3 children (all of whom are alive)

· estate shared among the 5 grandchildren in equal shares

*** in will stipulate how you want the division to occur (per stirpe or per capita)

*** for children, not nec. to stipulate per stirpe, b/c no root; would use per stirpe when using “issue“

*** ok to divide per children per capita

· s. 47 SLRA after the surviving spouse’s shares have been paid, the interstate’s issue are entitled to the balance of the estate; shares are equally divided among issue who are of the nearest degree in which there are issue surviving the deceased

· identify the issue in the nearest degree who survive the deceased

· divide the estate into as many shares as there are living issue in the nearest degree & issue of the nearest degree who predeceased the intestate but left issue who survived him/her

· give a share to each of the living issue of the nearest degree & divide a share among 
the issue of those of that degree who predeceased the deceased as if the latter had died intestate

· *** if surviving children of deceased, then divide equally amongst those children

· *** if the child of the intestate has predeceased him/her, then the prop. is divided equally b/w the number of children (alive/deceased); the share that corresponds to the deceased child is then divided equally b/w his/her children; if deceased child has no children, then divide equally amongst remaining children
EXAMPLE 1

· survived by child A; grandchildren D & E, children of deceased child B; & F, G, & H, children of deceased child C

· balance of estate first divided at the level of the children, since one of them survives (divided into 3 parts, w/ A taking 1/3

· other 2/3 divided per stirpes among the families of B & C, so that D/E take 1/6 each, & F/G/H take 1/9 each

· no surviving children; only children of B & C survive

· D/E/F/G/H will share per capita = 1/5 share each

EXAMPLE 2

· survived by child A; grandchildren D & E, children of deceased child B; F, child of deceased child C; & great-grandchildren H & J, children of deceased grandchild G, another child of deceased child C

· estate divided equally at the level of the deceased's children, since one of them survives = 1/3 each

· 1/3 is allocated to the children of B = D/E share equally in the 1/3 (per stirpes)

· 1/3 is allocated to the children of C (per stirpes) = F takes 1/2 of 1/3 & remaining 1/3 divided equally b/w H/J   

· no surviving children

· estate divided equally b/w grandchildren = DEF each take 1/4, w/ remaining 1/4 divided equally (per stirpes) b/w children of deceased grandchild G = HJ take 1/8 each
· iii) lineal ascendants & collaterals:
· ascendants = direct ancestors of the intestate

· collaterals = issue of the ascendants other than the intestate & his/her issue

· subject to adoption leg., entitlement is restricted to persons related to the intestate by blood i.e., niece by marriage is excluded

·  s. 47(3)-(9) SLRA:

· if no spouse or surviving issue, surviving parents take all equally or, if only one survives, he/she takes all

· if no parents survive, the brothers/sisters share the estate equally; if a brother/sister is deceased, then divide his/her share among his/her children equally

· if no brothers/sisters survive, divide b/w nieces/nephews equally (per capita)

· if no nieces/nephews survive, any other next of kin of equal degree will share equally (per capita)

· if no next of kin survive, the prop. becomes the prop. of the Crown

· persons born outside of marriage & adopted persons have equiv. rights of inheritance w/ persons born w/n marriage in Ontario & substantial rights elsewhere

· persons who have been given up for adoption lose the right to share on the intestacy of their former parents & relatives
· table of consanguinity p. 79 (Oosterhoff)

Contracting Out of Legislation

· provisions in separation agreements purporting to release a spouse’s rights in the other’s estate have always been held to be valid, provided that they are clear & unambiguous; not contrary to public policy

· neither Part I or II of the SLRA forbid contracting out

Re Saylor (1983), 44 O.R. (2d) 188, 15 E.T.R. 253, 3 D.L.R. (4th) 434 Supreme Court of Ontario [High Court of Justice]

· issue: the right to contract out of the SLRA

· facts: no children; deceased & the applicant (his wife) entered into a sep. agreement in 1977 in which the applicant barred her dower & both parties accepted the provisions of the agreement “in satisfaction of all claims & causes of action each now has … including … claims & causes of action for … possession of or title to prop., & any other claims arising out of the marriage”; matr. home conveyed to deceased; when husband died in 1982 the applicant brought an application claiming entitlement to the estate by virtue of s. 44 of the SLRA which provides that where a person dies intestate, the surviving spouse is entitled to the prop. absolutely; under the old Act she would have been debarred from any rights on her husband’s intestacy

· ratio: s. 44 of the SLRA does confer on the applicant a right to the prop. of the interstate’s estate

· no direct & cogent words in the agreement to show any intention on eh part of the parties to release each other & the estate of each other from any claims or rights they had or might have had on the death of each other = language of the agreement not clear enough

	STATUTE
	MARRIED SPOUSES
	SS SPOUSES
	CML SPOUSES
	QUALIFICATION FOR SS/CML SPOUSES

	Right to assets on Intestacy 

(s. 44 SLRA)
	Y
	N
	N
	

	Dependents’ Relief 

(SLRA Part V)

- since ss/CML sp. not stat. entitled to inherit on intestacy, attempt to get at assets via dep. relief

- must apply w/n 6 months of grant of probate/cert. of appt. of ET
	Y
	Y
	Y
	must be in a conjugal, cohab. relationship for 3 years or any period if you are the natural or adopted parents of a child

	Support (FLA)
	Y
	Y
	Y
	

	Income Tax Act

- spousal rollover (tax deferral on assets that have a cap. gain assoc. w/ them i.e., cottage; RRSP) 
	Y
	Y
	Y
	must be in a conjugal, cohab. relationship for 1 year or any period if you are natural or adopted parents


Part 4 SLRA deals w/ survivorship when 2 or more persons (i.e., husband/wife) die at the same (uncertain which of them survived the other(s)) & prop. is owned in one person’s name alone = presumption is that you survived the other so that any prop. owned in your name transfers to your issue

D) TRANSFER OF PROPERTY ON DEATH OTHER THAN BY WILL OR INTESTACY

· will substitutes used for a variety of reasons, including: minimization of taxes, avoidance of probate fees, & attempts to evade obligations to one’s dependents. 

avoidance of probate fees 

· probate fees are fees charged by the province on the value of the so-called “probate estate”, that is, the estate that is administered by the personal representative & in respect of which probate is sought.  

· a number of ways in which probate fees may be avoided:

· a person can make inter vivos gifts, transfer property into the joint names of the donor & donees, or transfer property to trustees under an inter vivos trust for the benefit of the donees.  

· there are obvious problems w/ these devices: the donor loses control of property disposed of by inter vivos gift, unless he/she retains a power to revoke; putting one’s property into joint tenancy causes problems if the donee refuses to relinquish it i.e., after a separation; also causes problems if the donee is sued by creditors or must account for the property on a breakdown of marriage to his/her spouse; tax consequences to disposing of one’s property b/f death.

· multiple wills: a testator may make a primary will of property in respect of which probate is desired or necessary, such as real property, publicly-traded shares, or life insurance, & a secondary will of property in respect of which probate in unnecessary, such as shares in private companies.  

· “alter ego trust” or the “joint partner trust”:

· an alter ego trust must satisfy the following conditions: (a) the taxpayer was alive & 65 or older when it was created; (b) it was created after 1999; (c) the taxpayer was entitled to all the income b/f his/her death; (d) no person other than the taxpayer can receive or obtain the use of any of the income or capital of the trust b/f the taxpayer’s death; & (e) the trust did not make an election under s.104(4)(a)(ii.1) of the Income Tax Act.

· Used b/c maintains privacy = need not be probated vs. will which is a pub. document

· a joint spousal trust must satisfy the following conditions: (a) the taxpayer was alive & 65 or older when the trust was created; (b) it was created after 1999; (c) the taxpayer or his/her spouse was, in combination w/ the spouse or taxpayer, entitled to receive all the income from the trust until the later of the death of the taxpayer & the death of the spouse; & (d) no other person can receive or obtain the use of the income or capital of the trust b/f the later of those deaths.

Disadvantages of will substitutes

· involve a disposition of property which the grantor cannot reverse unless he/she retains a power to that effect = can cause difficulties later if there are changes in the grantor’s financial needs or relationship i.e., marriage breakdown vs. will which is revocable

Gifts Inter Vivos 

· donor parts w/ his/her prop. absolutely while living

· for the gift to be valid need:

· intent of donor to donate/gift

· delivery

· if the subject matter of the gift is a chose in possession, manual delivery of the chose is normally essential, although constructive delivery is permissible if the object cannot be conveniently delivered itself.

· gifts of choses in action are effected by an assignment or, in appropriate cases, by constructive delivery.

· alternatively, personal property may be given by deed; an inter vivos gift of land must be made by deed in accordance w/ applicable statutes.

Gifts Mortis Causa
· an inter vivos gift of personalty, which is made in contemplation, although not necessarily in the expectation, of the donor’s death

· the subject matter of the gift must be delivered to the donee, although in appropriate circumstances constructive delivery is permitted

· the gift takes effect immed., but does not become absolute until the death of the donor = donor can revoke the gift while living & it is revoked automatically if the donor recovers from the feared peril

Deeds & Inter Vivos Trusts

· 3 certainties must be present at the same time to create a valid trust:

· object: identify the beneficiaries

· subject: identify what the prop. is that you are transferring into the trust

· intention to transfer legal ownership to another

· a deed may be create a valid inter vivos trust = the interests of the beneficiaries under the deed take effect presently & are not dependent on the settlor’s death, although they may not fall into possession until that time (e.g. a deed transferring money/securities from A to B in trust for A for life, w/ remainder to A’s children; A has not relinquished all interest in the prop., he/she has given up control = document is not testamentary).

· a power to revoke does not make an inter vivos trust testamentary (will); although the title may be recalled under the power, it is passed to the trustee when the trust was created; the beneficial interests also took effect at that time

· a person may transfer his/her property to another absolutely by deed, or may retain an interest while also giving interests to others (e.g. life estate to self, remainder to children)

· disadv.: donor prevented from recalling the prop should he/she change his/her mind, except under recognized legal principles i.e., a grantor who by deed creates a legal future interests can retrieve the property only if he/she retains a reversion, a possibility of reverter, a right of re-entry for condition broken, or a legal interest under a use executed by the Statute of Uses.  It is, however, impossible for the grantor to retain a power to revoke the grant.

· a problem that sometimes arises w/ deeds absolute & similar transfers is that the grantor retains control over the deed & does not intend that it shall have effect until his/her death = deed is really a will b/c it is “dependent upon his death for its effect”, but, unless it is executed w/ the appropriate formalities, it cannot take effect as one.

Carson v. Wilson

· W owns land; signs deeds in favour of named persons; deeds given to lawyer w/ instructions not to deliver until his death; W retained power to revoke at any time

· Court held not effective as a valid inter vivos gift b/c no delivery; intent was only to take effect on W’s death

· Gifts were testamentary in nature = since deeds did not meet formalities of a will = fail

· Not an inter vivos trust b/c no intent to create a trust

Anderson v. Patten

· use of revocable trust

· deceased (Mr. Costello) gifts money to B b/c of fear of imminent death; requests that some of these monies be paid to P & ?; receipt in own handwriting = can get the money back

· pl. executor argues that transaction/receipt written in Mr. C handwritten lacks legal formalities of will = fails

· court holds valid inter vivos trust b/c 3 certainties present, even though revocable

· donatio mortis causa?

Joint Interests

· when title to real prope. is taken by 2 persons in joint tenancy, the right of survivorship (jus accrescendi) operates on the death of the 1st of the jt. tenants = possible to avoid having to make a will b/c the entire interest in the prop. passes automatically to the survivor (does not pass first to the pers. rep.; does not form part of the deceased’s probate estate); necessary to state expressly in the deed that the title is taken in joint tenancy, otherwise a tenancy in common is created.

· a joint acct. to which only one person deposits money is another method whereby a person may effectively pass money's to another on his/her death w/o making a will; the gift is revocable simply by withdrawing the money

· a rebuttable presumption of a resulting trust arises (presumed that the transferor did not intend to make a gift, but to retain beneficial interest in the property) if a person:

· voluntarily transfers property: (a) to any other person or (b) into the joint names of him/herself & that person; or

· purchases prop. & has title taken in: (c) the name of another person; or (d) the jt names of himself/herself & another

· a rebuttable presumption of advancement (gift intended) if:

· transfer is from a parent to child, or 

· parent has purchased prop. & had title taken in the child's name alone, or

· title taken in the name of the parent & child jointly, 

· The presumption of advancement b/w husband & wife has been abolished & replaced w/ a presumption of resulting trust in some prov.; however, if any prop. is jointly owned by the spouses, that is prima facie proof that they intended to own the prop. as joint tenants (FLA, s.14).

· the Totten (or tentative) trust arises when a depositor deposits money in a bank account in the form “A, in trust for B”; revocable trust & the moneys can also be withdrawn by the depositor; the trust is revoked if the beneficiary predeceases the depositor, & may be revoked by the depositor’s will
· transfers into joint tenancy are inter vivos transactions & are not testamentary
Life Insurance

· defn.: a contract whereby an insurer pays moneys on death or a specified event

· an insured may designate/revoke a beneficiary in the K of insurance, by declaration outside ins. K, or by will (Ins. Act s. 190 (1) & (2))

· even though a will may itself be invalid, a designation made by will may still be valid (Ins. Act s. 192(1); s. 52(4) SLRA)

· any later designation renders the designation in the will ineffective (Ins. Act. s. 192(2))

· the beneficiary may be more than one person, or it may be the estate of the person making the designation

· possible to appt. a trustee for a beneficiary (I.e., if the beneficiary is a minor or otherwise lacks capacity); benefit is that ins. proceeds are paid tax-free outside the will, to the trustee, who then must manage those proceeds pursuant to the trust deed

· can designate a beneficiary irrevocably, in which case the insured cannot alter or revoke the designation w/o the consent of the beneficiary (Ins. Act s. 191(1))

· if no beneficiary named, then becomes part of the estate

· advantage (Ins. Act s. 196): 
· ins. proceeds exempt from income tax

· permits you to avoid the claims of your creditors; if you designate a beneficiary other than your estate, the proceeds of ins. do not form part of your estate, but pass directly to the beneficiary

· since the proceeds do not form part of the estate then the size of your probate estate will not increase


Pensions & Beneficiary Designations

· pension plan is another will substitute by which wealth can be transferred on death

· governed by Pension Benefits Act

· private pension plans generally provide for vesting & locking-in of pension benefits after a designated period of employment & attainment of a specified age

· a pension normally begins upon retirement & often takes the form of a life annuity & the annuity may be guar. for a specified number of years & made payable to the employee’s estate or other beneficiary as designated by the employee

· there are also retirement plans operated by indiv. themselves which, if registered under the Income Tax Act, defer income tax & entitle the owner to designate beneficiaries after his/her death

· designation of beneficiaries may also be permitted under gvt. ins. & pension plans I.e., OAS, CPP

· Part III SLRA contains rules re: the designation of beneficiaries under all pension & retirement plans,  including RRSP & RRIF, but excludes plans such as RRSPs issued under Part V of the Ins. Act & fed. gvt .employees which are governed by the Superannuation Act

· pension plans are much less protected from the claims of creditors, unless they are issued under the Ins. Act

McIntosh Estate v. Kenny, NB QB (Oct. 1989)

· mother appt. son (Ken) as executor; left all prop. to daughter Rita

· at suggestion of family members, joint bank account opened w/ daughter Rose; all money is from the mother, none from Rose; only mother declaring inc. tax & withdrawing money from the account

· on mother’s death only asset owned is home & $40,000 in joint acct. w/ Rose

· day following mother’s death Rose withdraws the balance of the acct.

· in fulfilling duties of executor, son seeks to gather all the assets = brings action for a declaration that there is a resulting trust in favour of the estate; argues no intent on behalf of the mother to gift the money to Rose

· court disregards joint account form = has nothing to do w/ beneficial ownership of the money; simply allows the surviving joint acct. holder to take action wrt the account on the death of the other joint acct. holder; does not create a joint tenancy; at no time did Rose take control of the account

· no intent to pass the beneficial interest to the resp. either in her lifetime or on her death; had mother wished to do so would have done so in her will

· evid. does not rebut the presumption of a resulting trust in favour of the estate

Greskow v. Greskow (HCJ April 1990)

· Son executor of will which states that certain prop. is to go to each child; the remaining cash should be used to equalize the payments to the 2 children

· at time of death deceased had a joint bank acct. w/ his daughter

· did deceased intend to make gift of joint bank acct. to daughter?

· presumption of gift has been rebutted by the fact that the bank acct. was the only liquid asset of the testator, was used by him for daily living expenses, only he reported the interest inc. for inc. tax purposes, & there had been no contribution from the daughter

· intent of the testator from the will was to divide his estate equally b/w his w/ children

· funds formed part of the estate = proceeds of joint acct. ordered returned to estate & to be used to accomplish equalization

CIBC v. Besharah (HCJ April 1989)

· deceased designated wife/def. as beneficiary of his RRSP; no mutual children, just one son of husband

· RRSP cannot be assigned as collateral on a loan

· Husband had guaranteed loan for son; when husband died, default on loan = bank looked to the RRSP

· under s. 2(1) Estates Admin. Act the proceeds devolve to the executor, to be held in trust for the beneficiary after payment of any debts; no statutory rule exempting RRSP from this regime

· s. 51 SLRA possible to designate a beneficiary, but contains no exemption from creditors = does not affect the destination of the proceeds = proceeds devolved upon death to the husband’s estate to be paid out to the wife, but only after payment of creditors

· s. 53(b) SLRA would have permitted B to obtain the proceeds directly from the trust co. = argue case decided incorrectly

Gagnon v. Sussey et al. (OCJ (Gen. Div.))

· Mr. G deceased; fed. civil servant so pension governed by Public Service Superannuation Act = entitled to the proceeds of the pension (return of contributions) & death benefit
· previously, Mr. G had designated Mr. S as a beneficiary; in will made 6 days prior to death indicates that parents are to be beneficiaries of pension

· Mr. S claims designation in favour of parents in the will is ineffective, b/c can only be made a beneficiary in accordance w/ s. 26 of the Act

· Evidence that Mr. G. had used the required form as per s. 26 on a number of previous occasions

· Court held that the requirements of the Act had not been met in attempting to designate the parents as beneficiary

Burgess v. Burgess Estate (Ont. CA: Dec. 22, 2000)

· facts: deceased signed beneficiary designation form designating the applicant (his then wife) as the beneficiary, upon his death, of his interest in his employer’s Deferred Profit Sharing Plan (DPSP); separated & each signed a sep. agreement containing mutual releases of all claims, except that the applic. would still be entitled to ½ of the proceeds under the deceased’s DPSP; later divorced

· deceased remarried; never revoked/amended the beneficiary designation wrt the DPSP; in his will the deceased left his estate in equal shares to the resp. & his children
· applicant seeks payment of the entire proceeds of the DPSP

· held: beneficiary designation that the deceased gave to his employer was not irrevocable; SLRA does not require that revocation of a prior designation by instrument follow any part. form or formality
· in looking at all these documents the logical inference is that the deceased intended the applicant’s to be limited to ½ of the DPSP & the resp. & his children to share equally in the assets, incl. the other ½ of the DPSP
· the sep. agreement, which specifically addressed the DPSP, operated to revoke the deceased’s earlier beneficiary designation in favour of the applicant (in accordance w/ s. 51(1) of the SLRA)
· appeal allowed; applic. entitled to ½ the proceeds of the DPSP & the balance is to be paid into the estate of the deceased

McLear v. McLear Estate (Ont. SCJ: June 21, 2000)

· facts: mother died, leaving 4 children; will directed that the residue of her estate be divided in equal shares per capita among her living children

· at time of death GICs & bank account were registered in the joint names of the mother & one of her daughters (bank acct. = 2 daughters + mother)

· no evid. that the mother intended to compensate her two daughters by means of the joint acct. w/ them

· money in the acct. belonged to the mother; mother earned interest on it & paid inc. tax on that interest; mother alone entitled to spend the money for her own benefit

· little evid. as to how the GIC’s came to be registered in joint names

· after mother’s death 1 sister gives $20,000 each to the other two sisters, but none to the brother = this case
· issue: does the presumption of advancement or the pres. of resulting trust apply to the transfer of the GICs into joint names; does the evidence rebut the applicable presumption
· pres. of RT arises where a person transfers his/her prop. gratuitously into another persons’ name, or into the names of himself & another = gratuitous transferee is deemed to hold his/her interest in trust for the transferor

· includes transfers b/w spouses (s. 14 FLA)

· pres. of advancement arises when there is a transfer is from husband-wife, father-child = rebuttable presumption that a gift is intended

· presumption of advancement has no relevance in transfers of prop. from an ageing parent of either gender to an indep., adult child

· court bound by Edwards v. Bradley in which the SCC found that the pres. of adv. does not apply to a transfer from a mother to an indep., adult child = pres. of RT applies in this case, but it is rebuttable = onus on resp. to show that the deceased intended to make a gift of the GIC’s to the daughter = no such evid. = pres. of RT stands unrebutted = deemed to have held in trust for her mother, & subseq. for the mother’s estate = plaintiff entitled to ¼ of the GIC’s in accordance w/ his capacity as a 25% residual beneficiary of the mother’s estate

Daigle v. Daigle (PEI CA 1990)

· Edwards v. Bradley outdated = pres. of adv. applies to a transfer from a mother/father to an indep., adult child

Re Wilson (Ont. Gen. Div. 1999)

· follows Daigle case

· cites s. 15 of the Charter = inconsistent w/ the Charter if pres. of adv. were to apply only to transfers from father to child & not mother to child

*** in Ontario, might be wise to follow Daigle (Appeal Court decision followed in Ontario in Re 

Wilson) = extend pres. of adv. to transfers from mother to child

E) THE NATURE OF A WILL

· will: an instrument by which a person disposes of his/her property upon his/her death, is revocable until the testator’s death, & is made animo testandi (made w/ the intention to make a will)

· the law requires that a will be executed in accordance w/ specified formalities & is invalid unless it is properly executed.

· an instrument that purports to be irrevocable is not a will

· s. 1(1) SLRA will includes:

· a testament

· a codicil: testamentary document which supplements, explains or modifies an earlier will; used for minor amendments to the orig. document

· an appt. by will or by writing in the nature of a will in exercise of a power i.e., if the testator is exercising his/her power of appointment

· any other testamentary disposition

· oral wills not permitted

· at the very least, a will should dispose of some prop., not nec. the testator’s (s. 1(1) defn. of will includes an appt. by will or by writing in the nature of a will in exercise of a power i.e., if the testator is exercising his/her power of appt.), but it may also deal w/ certain other matters, namely the appt. of a pers. rep., the appt. of a guardian & the exercise of a POA

· other of the testator’s wishes, even if expressed in the form of directions, are of no effect & if the will deals only w/ such matters, it is not a will i.e., directions concerning the disposition of the testator’s body are not binding, since executor has the right to det. manner of burial; direction to the executors that they shall employ a named person as the estate’s solicitor is not effective

· invalid wills: 

· obtained by fraud/duress/undue influence, or made while the testator lacked the nec. mental capacity to make a will

· conditional will (a will that is conditional upon a certain event happening) does not satisfy the requirement that a will has to be made w/ immediate testamentary intent

· if the document in question contains merely an outline of a possible will or is a statement of intention to make a future will (i.e., instructions to a solicitor) it cannot be regarded as a proper will since the necessary intention (animus) is lacking

· re: intent - the expressions of the testator must be imperative in form

· in many home-drawn wills the testator may express certain wishes, hopes, exhortations, etc.; this form of precatory language is normally insufficient to give effect to the testator’s intentions; rather, they are typically construed as mere wishes which do not have testamentary or binding effect upon the executors, but ones the testator would like to have carried out if possible (Johnson v. Farney)

· a foreign will may dispose of property in the juris. in which the testator died domiciled, provided it meets the requirements for a valid will

· spec successionis (an expectancy): the hope of succeeding to the prop. of a living person

· if a beneficiary predeceases the testator, the property will not go to the beneficiary’s estate, but to others

· since a will does not take effect until the testator’s death, it follows that until the testator is dead the persons named in the will as beneficiaries do not own the property the will purports to give them = have no right to deal w/ the property

· SLRA s. 6 permits a testator to make a valid will wholly by his/her own handwriting & signature, w/o formality, & w/o the presence, attestation or signature of a witness

· testator must intend to make a will & give expression to his/her deliberate or fixed & final intention to do so

· problem: holography will are usually informal documents = such an expression is often lacking

Bennett v. Gray [1958] S.C.R. 392, 4 D.L.R. (2d) 1 (SCC) – SEE HOLOGRAPH WILLS

· facts: testatrix made formal will in 1949; in 1952 informed her solicitor that she wished to make a new will = wrote him a letter giving him particulars of her wishes; died b/f making new will

· issue: could the letter take effect as a valid holography will

· held: the letter satisfies the form requirement, but the question is the substance = is it testamentary
· a holographic paper is not testamentary unless it contains a deliberate or fixed & final expression of intention as to the disposal of prop. upon death = party seeking to est. that the paper is testamentary must show that it is such

· court finds that the letter is just a preliminary to a will; she indicated what legacies she contemplated her will to contain, but she did not want that letter to operate as a will = simply committing to a future consultation w/ her lawyer

· b/w the time of the letter & her death her actions do not show that she intended to make the letter her final will = abandonment of her orig. intention, even though she had plenty of time to make it final

Oliver Estate v. Reid (Supreme Court of Nfld. (Trial Division)) April 1993

· 1985 deceased executes formal will; alterations made via 4 separate, handwritten pages; several days b/f he died, the testator requested that his brother take the 4 pages to his lawyer & have the lawyer attend at the hospital to help the testator write a new will; testator died b/f this could happen

· issue: what documents will be admitted for probate?; deceased’s son wants to admit Pages A/B to probate or, in the alternate, only Page A = if these pages are found to be valid then the formal will of 1985 is revoked

· held: no issue re: due execution of 1985 will = admitted to probate

· must then determine if the handwritten document is a testamentary document 

· holograph paper is not testamentary unless it contains a delib. & final intention to dispose of prop. upon death (see above case)

· test for admitting doc. for probate:

· court must be satisfied that the deceased intended the document to record a delib. & final expression of his/her wishes & that he/she signed the will

· to determine whether it was a final expression of wishes, the court looks at the surrounding circ.

· handwritten pages did not rep. the fixed & final expression of the testator’s expression

· no named executors

· court holds that on Page A the deceased makes reference to later supplying the names of 2 executors = not a final expression of his wishes; does not appt. any executors = does not specifically lay out the powers of the executors; unlikely to have left out the powers of admin. in his final will

· no date, address or signature

· Page A also missing the date & not signed = clear indication that it is only a draft document; if using formal will from 1985 as a guide, then would be aware of the necessity for a date & signature

· in Nfld. a will may be signed at any place other than at the end of will, provided it is signed after the will has been completely written & w/ the intention of authenticating the will

· in this case, the signature is no more than an ID of the writer of the document & not evidence of any intention to authenticate the will

· document in preparation & for discussion & future thought

· “I am writing a new will” + direction to bring lawyer to hospital = does not support the conclusion that it rep. his final wishes

· testator had ample time to consult a lawyer about his will since the orig. will was made in 1985

· handwritten document not admitted to probate

· in Ont., s. 7 SLRA deals w/ position of the signature

· (1) a will is valid if the signature of the testator is placed at, after, following, under or beside or opposite to the end of the will so long as it is apparent that the testator intended to give effect to the will

· (2)(a) will not invalid if the signature does not follow or is not immed. after the end of the will

Dilts v. Roman Catholic Episcopal Corp. (Ont. Court of Justice, General Division) April 1998

· deceased has a number of instruments w/n which she disposes of her property: 1 will (July 1987), 3 holograph wills (Jan. 1/93, Jan. 4/03, March 1993), 1 holograph codicil (July 1993)

·  RC beneficiary until Sept. 1993 holograph will found which leaves all her prop. to Dilts, w/ the exception of some items left to her brother

· on the envelope containing this will she writes “To J. Harding, Lawyer”; this is then struck out & replaced w/ “make proper will”

· s. 6 SRA testator “may make a valid will wholly by his/her own handwriting & signature, w/o formality, & w/o the presence, attestation, or signature of a witness”

· Sept. 1993 document satisfies the requirements of s. 6

· court found that the contents of the Sept. 1993 will rep. her last testamentary disposition

· contained direct language

· instruction was to be acted on upon her death

· effect of her words was to dispose of her entire estate

· the envelope is outside evid. which confirms that the words were the expression of her will

· overarching rule in wills cases is that the courts should only admit to probate a document when the party propounding the document satisfies the conscience of the court that the doc. so propounded is the deceased’s last will

Sample Will

· para. 1: revoke all previous wills & codicils

· para. 2: appt. executors & trustees

· precatory lang. = not binding i.e., “my wish that wife not be burdened by …”; wife could choose to act as co-executor if she so wished

· para. 3: directs proceeds of life ins.; specifically states that this decl. is one w/n the meaning of the Ins. Act = proceeds of life ins. are not disposed of as part of the will/do not form part of the will = pass to beneficiary w/o the value of the proceeds being included in probate; would also apply to RRSPs

· para. 4: RRSP designation to beneficiary

· para. 5: assets transferred to trustee(s) = directs trustee(s) to divide & distribute personal & household effects

· since happens after above, further proof that proceeds do not form part of the estate

· debts & taxes; household goods & personal effects/memorandum; cash gifts to persons or charities (estate would receive charitable receipt); residue; alternate provision for issue; further alternate provision

· if specifically refer to an instrument that is in existence prior to the date of your will & you refer to that in your will so that it is identifiable, that instrument forms part of your will & is binding on your executors = binding memorandum that can only be changed by drafting a new will or codicil

· can also deal w/ personal effects via non-binding memo.; not in existence prior to date of signing of your will; benefit is that if you wish to change do not have to write a new will or codicil

· para. 6: in order for the s. 4(2) FLA provision to be effective must specifically include this provision to exclude the inheritance of your beneficiaries on marriage breakdown from NFP calculation

· para. 7: age of majority/persons under disability

· para. 8: trustees powers i.e., power to sell, retention, investment, borrowing & lending, settling claims, making agreements, RE, actions & rights, distribution of assets in existing form, elections/designations/determinations, business interests

· para. 9: persons born outside marriage, but treated as his/her child, then the executor can treat that child as a beneficiary under the will; legally adopted = regarded as legally born of parents (already so by statute)

· para. 10: perpetuities clause = cannot w/hold income from beneficiaries for a period greater than 21 years

· para. 12: fees memoranda re: executor

· para. 13: custody of infants = by statute can now designate who you want to have custody of your children

· note difference b/w custody (physical custody) v. guardianship (power over the minor’s property)

· para. 14: 30-day survivorship clause included to avoid double probate situation i.e., 2 people, A & B die in car accident = if die w/n 30 days then not entitled to the estate; w/o such a clause would have to probate a will for A & then to B in order to get to the assets

· in some instances this has been reduced to 15-days

· para. 15: organ donation/medical research

· para. 16: trustees exoneration = not liable for any loss to the estate or to any beneficiary resulting from the exercise by them in good faith of any discretion given them in will/codicil

para. 17: cremation request

F) IMPEDIMENTS TO DISPOSING OF PROPERTY BY WILL (guest lecture)

EXAM: no calculations i.e., NFP 

a) PROPERTY RIGHTS (FAMILY LAW ACT)

· matr. prop. leg. enables a surviving spouse in some prov. to make a claim against the deceased spouse’s estate for a share of the matr. property

· Part I of the FLA does not permit a division of assets, but allows for an equalizing payment on breakdown of the marriage & death (optional)

· the Act does not confer a right to prop., but a right to a money payment = divides the value of the prop., but not the prop. itself

· s. 1(1) spouse means either of a man & woman who,

· (a) are married to each other, or

· (b) have together entered into a marriage that is voidable or void, in good faith on the part of a person relying on this clause to assert any right

· (2) polygamous marriages recog. if celebrated in a juris. where it is valid

· s. 4(1) definitions:

· property: defined widely to include any interest, present or future, vested or contingent, in real or personal prop., & includes 

· prop. over which the spouse (alone or w/ another) has a power of appt. exercisable in favour of him/herself

· prop. disposed of by the spouse but over which the spouse has (alone or w/ another) a power to revoke the disposition or consume/dispose of the property

· re: vested pension plans; spouse’s interest in the plan includes contributions made by other persons

· PURPOSE: prevent depletion of the estate

· NFP: all prop. owned on the v-day, except excl. property, debts & liab., & after deducting prop. (other than the matr. home) owned on the date of the marriage LESS debts & liab. calc. as of the date of the marriage

· V-Day: for the purpose of after death claims, defined as the date b/f one of the spouses dies leaving the other spouse surviving

· (2) excluded prop.: 

· property, other than a matr. home, acquired by gift or inheritance from a third person after marriage;

· income from such property, if the testator expressly stated it is to be excluded from the spouse’s NFP

· damages or a right to damages for personal injuries, nervous shock, mental distress, or loss of guidance, care & companionship, or the part of a settlement that represents those damages;

· proceeds or a right to proceeds of a life insurance policy payable on the death of the insured; 

· property, other than a matr. home, into which property referred to in 1 to 4 can be traced; or

· property that the spouses have agreed by a domestic contract is not to be included in the spouse’s NFP

· (5) if a spouse’s NFP is < 0, then deemed to be 0

V-DAY ASSETS – (V-DAY DEBTS/LIAB. + DATE OF MARRIAGE NFP (EXCL. MATR. HOME) + EXCLUDED PROP.) = NFP

· s. 5(2) confers the right to make an eq. claim on death (1/2 of the difference b/w the NFP of the deceased spouse & the NFP of the surviving spouse, if the former is greater than the latter)

· (6) court has discretion to award more or less than half if equalizing would be unconscionable  having regard to certain statutory criteria (unconscionable being different from inequitable; must shock the conscience of the court)

· s. 6 contains a code of the rights & oblig. of the spouses & other interested parties when one spouse dies

· (1) when spouse dies leaving a will, surviving spouse shall elect (w/n 6 months of deceased spouse’s death = s. 6(10)) to take under the will or receive an entitlement under s. 5

· (2) when spouse dies intestate, surviving spouse shall elect to receive the entitlement under PII of the SLRA or to receive the entitlement under s. 5

· (3) if a spouse dies partially intestate, the surviving spouse must elect: (a) to take under the will & to take under intestacy (PII of the SLRA); or (b) to receive the s.5 entitlement to equalization (s.6(3)).

· (4) If a surviving spouse elects to take under the will or to receive the entitlement under PII of the SLRA, or both (partial intestacy), he/she shall also receive the other property to which he/she is entitled because of the deceased spouse’s death 

· (5) testator may provide in his/her will that the gifts in the will to the testator’s spouse are in addition to what the spouse is entitled to under the Act

· (6) if surviving spouse elects to receive the s. 5 entitlement to eq. & is the beneficiary of an insurance policy or similar plan, the payment under the policy or plan is credited against the s.5 entitlement, unless the deceased spouse provides that he/she receive both

· (7) if surviving spouse elects to receive the s. 5 entitlement to eq. & receives payment under an insurance policy that is in excess of the s. 5 entitlement, the personal representative recovers any extra amount, unless there is a written designation by the deceased spouse that she receive both 

· (8) when surviving spouse makes s. 5 election, then gifts made to him/her in the deceased spouse’s will are revoked, unless the will expressly provides that the gifts are in addition to the entitlement under s. 5

· (9) when elect to receive under s. 5 = deemed to have disclaimed the entitlement under Part II SLRA re: intestacy

· (12) The spouse’s s. 5 entitlement has priority over:

· a gift made in the deceased’s will, unless it was made in accordance w/ a contract that the deceased spouse entered into in good faith & for valuable consideration, except to the extent that the value of the gift exceeds the consideration (s.6(13));

· a person’s right to a share of the estate under Intestate Succession (Part II SLRA); &/or

· an order made against the estate for dependent support. (Part V SLRA), except in favour of a child of the deceased spouse

· (14)(15) personal reps. are prohib. from making distribution for 6 months after a spouse’s death & after notification of an applic. by the surviving spouse has been received, unless the surviving spouse consents or the court otherwise orders

· personal reps. are personal liable to the extent prescribed by the Act if they contravene these provisions 

· (16) If the court extends the time for a spouse’s application, any property of the deceased spouse that is distributed b/f the order & w/o notice of application, cannot be brought into the calculation of the deceased spouse’s NFP

· s. 7 empowers the court, on the applic. of a spouse or the deceased spouse’s personal rep., to determine any matter respecting the spouse’s rights under s. 5

· deceased spouse’s estate has the right, on an applic. by the surviving spouse, to argue that the eq. claim should be < 50%

· when a spouse makes an applic. for an eq. payment the spouse must also file a fin. statement & a NFP statement (same must be filed in divorce proceedings in which a spouse weeks eq.); other spouse served w/ the statements & must then file his/her own

· s. 14 in questions of the ownership of property between husband & wife, a presumption of resulting trust applies as if they were not married, except that:

· the fact that property is held in the names of spouses as joint tenants is proof, in the absence of evidence to the contrary, that the spouses intended to own the property as joint tenants; &

· money on deposit in the name of both spouses is deemed to be in the name of the spouses as joint tenants

· s. 16 leg. applies to prop owned by the spouses on the v-day, whether they were married b/f or after the Act came into force & whether the prop. was acquired b/f or after the Act came into force

Matrimonial Home

· accorded special treatment 

· forms part of the definition of NFP & cannot be excluded

· while a spouse can contract out of the legislation, she cannot do so for possession of a matrimonial home

· both spouses have an equal right to possession, but the right is personal & ends when the parties cease to be spouses (i.e. on death or divorce)

· Part II, s. 26 if a spouse dies owning an int. in the matr. home jointly w/ a 3P & not w/ the other spouse, the joint tenancy shall be deemed to have been severed immed. b/f the time of death = the joint tenancy becomes a tenancy in common, w/ the estate receiving half of the interest (which is included in NFP)
· if a spouse brings a matrimonial home into the marriage but it is not used as a matrimonial home at the valuation date, the spouse can deduct its value

Anderson v. Anderson Estate (Ont. Supreme Court – High Court of Justice, June 1990)

· soon after husband’s death, the wife granted her daughter & son-in-law a gen. power of atty. exercisable during any subseq. disability of the donor

· w/n 6 months the attys. elected on the wife’s behalf to receive an eq. payment under s. 5(2) of the FLA rather than accept the bequest to the wife in the husband’s will

· wife lacked capacity when election made = plaintiff’s seeking a determination as to whether they were entitled to so elect

· issue: is the right to make & file an election under s. 6(1) of the Act strictly personal or can such an election be made by a personal rep., namely, an atty. under POA, on behalf of a mentally incompetent surviving spouse?

· held: surviving spouse still alive = right to elect still alive; the fact that she was incompetent is irrelevant, part. in light of the fact that the POA specif. stated that it was to cont. after any subseq. incapacity = w/n the attys’ powers to make the election under s. 6(1)

· would have been different had the wife been deceased = right to make election would have died w/ her (Rondberg Estate)

· judgment in favour of pl.

Panangaden v. Panangaden Estate (Ontario Court – General Division, June 1991)

· spouses separated at the time of the husband’s death; husband died testate & left his entire estate in trust for the child of the marriage; wife received $100,000 from an ins. policy

· wife seeks declaration that:

· she could commence an action for eq. against her husband’s estate pursuant to s. 5(1) of the Act

· s. 6 of the Act does not apply: where there is a separation & a subseq. death, the surviving spouse’s entitlement to eq. crystallizes on separation, & that s. 6 of the Act has no application (uneq. distrib.)

· v-day was date of sep.

· not required to acct. for the ins. proceeds received after separation

· held: s. 7 authorizes an applic. to be brought to determine a spouse’s entitlement under s. 5

· (2) entitlement under subsections 5(1), (2) & (3) is personal as b/w the spouses but,

· (a) an application based on subsection 5(1) or (3) & commenced b/f a spouse’s death may be cont. by or against the deceased spouse’s estate; &

· (b) an applic. based on subsection 5(2) may be made by or against a deceased spouse’s estate

· only possible applic. that can be brought is one based on s. 5(2) against her deceased husband’s estate

· applic. denied; can however seek eq. under s. 5(2)

Da Costa v. Da Costa (Ont. CA, March 1992)

· husband was adopted great-grandson of B, who died in Pennsylvania; under Penn. law adopted  & natural children were accorded equal treatment or the purpose of testamentary dispositions; on death of B’s sole surviving grandchild, the capital of the estate was to be distributed among the surviving great grandchildren

· when calc. eq. of NFP, trial judge valued the husband’s interest in the capital of B’s estate = husb. appealed, arguing that the Penn. court decision dealt only w/ his right to share in the income of the estate, & did not deal w/ his right to an interest in the capital = at the present time he had at best a possible right to a contingent  interest, & that whatever interest he had was too uncertain to come w/n the meaning of prop. under s. 4(1) of the FLA

· held: appeal allowed in part

· husband’s interest in the estate was a contingent int. & was prop. w/n the defn. of s. 4(1)

· trial judge should have applied a discount to acct. for the possibility that the husb. would predecease B’s grandchild = amounts used by him to value the husbands int. in the capital of the estate should be reduced accordingly

· wife’s share of the husband’s contingent int. in the capital of the estate should be held in trust by the husband until he received his share of the distr. of the capital

· hardship not a relevant factor for either party; not a case of econ. interdep. as both parties have subst. assets

· since payment is to be made upon receipt of the capital interest, no discount for the possibility that the husband will predecease the grandchild

· prior to the marriage the husb. entitlement to income from the estate was established, but the moneys were not paid until after the marriage

· court held that proper for the husband to claim this as a date of marriage deduction for the purpose of the eq. calc. = no need to know the exact amount of the claim at the time of the marriage, enough to know that he is entitled to it

Re Fulton & Fulton (Ont. C.A., March 1994)

· at time of his death, deceased & resp. were joint tenants of a house which the deceased & the appel. lived in as their matr. home

· appel. argues that s. 26(1) of the FLA should be applied literally = if spouse dies owning an interest in a matr. home as a joint tenant w/ a 3P & not w/ the other spouse, the joint tenancy shall be deemed to have been severed immed. b/f the time of death

· resp. argued successfully at trial that s. 26(1) should be applied notionally so that ½ the value of the house was to be added to the assets of the deceased for the purposes of calc. NFP for eq. = surviving JT takes by right of survivorship

· held: s. 26(1) intended to apply literally = where a spouse dies while a JT w/ another person not his/her spouse, the JT is severed for all purposes immed. b/f death
b) SUPPORT OBLIGATIONS

· dependants’ support legislation is a way in which a dep. for whom a testator has failed to make adeq. provision can made applic. to the court for an order for support out of the estate

· discretion lies w/ the court to determine:

· whether the applicant is a dependent,

· whether the testator failed to make adeq. provision for the applicant, &

· if so, how much the applicant should receive out of the estate

· support provisions contained in Part V of the SLRA (1977) & the inter vivos support provisions contained in the FLA

· FLA s. 34(4) provides that an inter vivos support order binds the estate of the payor unless the order states otherwise

· possible to increase an inter vivos support order against the estate of a deceased spouse even if the deceased spouse has made alternate arrangements in the will

· SLRA: an applic. for support may be made to the SCJ

· some statutes allow CML spouses to apply for support

· M v. H (SCC 1999): inter vivos support provisions of the FLA were found to infringe the equality provisions of the Charter b/c, while they allowed married persons & CML spouses to claim support, they did not allow ss partners to do so; in response Ontario amended a large number of statutes (including the support provisions of the FLA & SLRA) to include ss partners

· SLRA s. 57 defn. of dependant:

· the spouse or ss partner of the deceased,

· spouse: spouse as defined in s. 1(1) & in addition includes either of a man & woman who 

· were married to each other by a marriage that was term. or declared a nullity, or

· are not married to each other & have cohab. cont. for a period of not less than 3 years OR in a relationship of some permanent if they are the nat./adoptive parents of a child

· ss partner:: either of 2 persons of the ss sex who have cohab. cont. for a period of not less than 3 years OR in a relationship of some permanence if they are the nat./adoptive parents of a child

· a parent of the deceased (included a grandparent & a person who has demonstrated a settled intention to treat the deceased as a child of his/her family, except foster children),

· a child of the deceased (includes a grandchild & a person whom the deceased has demonstrated a settled intention to treat as a child of his/her family, except foster children), or

· a brother or sister of the deceased,

· to whom the deceased was providing support or was under a legal oblig. to provide support immed. b/f his/her death

· NOTE: the definition of dependent does not require an applicant actually be dependent on the deceased (Re Cooper – SEE BELOW)

· SLRA s. 58(2): applic. for support may be made by:

· a dependant of a testator or intestate,

· a parent on his/her behalf, OR

· (3) social service agencies on behalf of a dependent, if they are providing an allowance or benefit towards the support of the dependant

· SLRA s. 60: the court may deal w/ an application by any dependent as an application on behalf of all dependents, so that the matter can be disposed of in one hearing & multiple proceedings can be avoided 

· notice of the application must be served on all interested persons (SLRA s. 63(5)), including the deceased’s personal representative (SLRA s. 67(1)), &, if the applic. is made by or on behalf of a patient in a psychiatric facility to which the Mental Health Act applies or a resident in a facility to which the Developmental Services Act applies, the Pub. Guardian & Trustee (SLRA s. 74(2))

· SLRA s. 63(6): failure to give notice = applic. will be set aside; court has power to dispense w/ notice 

· SLRA s. 61 limitation period: (1) an application for an order under s. 58 must be brought within 6 months of the grant of letters probate or letters of administration (intended to avoid delay in the admin. of the estate), but (2) the court has discretion to extend the time if any assets remain undistributed at the time of the application

· SLRA s. 59: court has power to make an order suspending the admin. of the estate upon the applic. of a dependant 

· SLRA s. 67: (1) once an applic. is made & notice thereof is served on the pers. rep., distribution is stayed 

· (2) pers. rep. permitted to make reas. advances for support to dependants who are beneficiaries

· (3) where a pers. rep. distributes any portion of the estate in viol. of subsection (1), pers. rep. is personally liable

Re Dentinger (1981), 10 E.T.R. 6, 128 D.L.R. (3d) 613 (Ont. Surrogate Court – Bruce County)

· applic. was deceased’s second wife; executrices obtained probate & subseq. informed (not formal notice) that the wife intended to make an applic. for support; executrices went ahead & distributed most of the property to the beneficiaries

· executor prevented from distributing the assets of the estate for 6 months if there is a possibility of an applic. for support under the Act; after 6 months the executor is free to distribute the estate unless & until notice is received of an application under the Act (SLRA 68(1) & 74(1))

· lump sum awarded to applicant = executrices found personally liable, jointly & severally

Re Cooper (1980), 30 O.R. (2d) 113, 7 E.T.R. 118, 115 D.L.R. (3d) 451 (Supreme Court of Ontario – Divisional Court)

· ​deceased survived by resp. (former wife), four adult children, & applic. (CML partner)

· estate valued at approx. $70G; $50G to resp. under ins./pension plan, w/ remainder to this children

· applic. for support by CML spouse

· the fact that the applic. has contributed to the welfare of the deceased to his/her own detriment is a factor which should be taken into account in increasing the amount adeq. for proper support under s. 65(1)

· support oblig. b/w CML spouses are mutual (s. 15 FLRA, 1978)

· defn. of dep. in s. 64 of the Act (now s. 57) does not req. that the applicant be actually dep. on the deceased; to est. dependency need:

· to find that the person is in a certain relationship to the deceased

· deceased was either providing support or under a legal oblig. to provide support to the person claiming to be a dep. immed. b/f death

· applic. qualifies as a dep. under s. 64 of the SLRA b/c she was a CML wife of the deceased who was being supported by the deceased at the time of his death (they both contributed to the household expenses = both dep. on one another)

· legal oblig. on the deceased’s part to provide for the applic. under s. 15 of the FLRA, 1978

· SLRA s. 58(1) where a deceased has not made adeq. provision for the proper support of his/her dep., the court, on applic., may order that such provision as it considers adeq. be made out of the estate of the deceased for the proper support of the dependant(s)

· (4) the adequacy of provision for support under (a) shall be determined as of the date of the hearing of the application

· SLRA s. 62(1) sets out the factors to be considered by the court in determining the amount & duration of support, including:

· the dependent’s current assets & means & his/her likely future assets & means;

· dep. capacity to contribute to his/her own support;

· the dep. age & physical & mental health;

· the dep. needs (taking into acct. the dep. accustomed standard of living);

· the proximity & duration of the dep. relationship w/ the deceased;

· the contributions made by the dep. to the deceased’s welfare (incl. indirect & non-financial contributions);

· a contribution by the dep. to the realization of the deceased’s career potential;

· whether the dep. has a legal oblig. to provide support for another person;

· any agreement between the deceased & the dep.

· the claims of any other dep.;

· if the dep. is a child: (1) the child’s aptitude for & reasonable prospects of obtaining an educ.; & (2) the child’s need for a stable environment;

· if the dep. is over 16, whether he/she has withdrawn from parental control;

· if the dep. is a spouse or same sex partner, (a) any course of conduct by either party during the deceased’s lifetime that would constitute an obvious & gross repudiation of the relationship; (b) the length of cohab.; (c) whether the spouse or partner has undertaken the care of a child, etc.

· SLRA s. 62(3) the court can receive any evidence of the deceased’s reasons for not providing support 

Re Davies (1979), 27 O.R. (2d) 98, 6 E.T.R. 127, 105 D.L.R. (3d) 537 (Ontario Surrogate Court – Judicial District of York)

· deceased left all her assets to her child from her first marriage; second husband seeking support, including remaining in the house for the rest of his life

· “support” includes not only furnishing food & sustenance & supplying the necessaries of life, but also the secondary meaning of giving physical or moral support

· the SLRA extends the meaning to include what might by some be considered as non-essentials or luxuries

· in this case, each was held to have been providing support for one another = each dep. on the other w/n the meaning of the SLRA = dependant of the deceased

· having found someone to be a dep., the next step is to determine if the deceased has made adeq. provision for the proper support of his/her dependant(s) = look at the matters outlined in s. 69 SLRA (now s. 62)

· adeq. prov. for the support of the husband was not found to have been made b/c would have incl. the right to occupy his wife’s home for as long as he is capable of living there

· court holds that the husband can remain in the home for his lifetime, after which it will pass to the son; husband resp. for upkeep of the home

Orders

· the court can make:

· suspensory orders (SLRA s. 59): which suspend the admin. of the estate in whole or in part

· while limitation provisions do prohibit the dist. by the pers. rep. during the limitation period, it may be desirable at times to obtain an order directing them not to distribute until a pending application for support is disposed of

· prevents the payors from making payments to the payees until the support applic. has been heard

· even when a suspensory order is in effect, the court may order the release of part of the estate to particular beneficiaries if it is unlikely that the released property will be needed to satisfy a support order

· imp. when estate made up of assets outlined in s. 72 of the SLRA (SEE BELOW)

· interim orders (SLRA s. 64): court may make interim order as it sees fit where an applic. is made under the Act & the applic. is in need of & entitled to support, but any or all of the matters referred to in s. 62 or 63 have not been ascertained by the court
· variation orders:

· award orders:

Content of Orders

· SLRA ss. 63, 66 & 68 give the court very wide powers to make orders which will best achieve the appropriate support to the applicant

· courts continue to try to disturb the provisions of a will as little as possible = try to give effect to the testator’s scheme & intention as disclosed by the will = not all of the estate charged w/ the award, but typ. those parts of the estate which are not specif. disposed of & were not given to other dependants i.e., residue

· court cont. to recognize that a lump sum should not be given in such an amount as to provide the dep. w/ an estate, since the purpose of the leg. is to provide support only

Change in Circumstances

· SLRA s. 65 confers upon the court juris. to vary or discharge an order for maint.

· if nec. to increase the award at a later date, this can only be done if part of the estate has not yet been paid out

· the adeq. of the provisions made by the testator should be determined on the basis of circ. existing & reas. foreseeable at the testator’s death (Maldaver v. Canada Permanent Trust Co. (No. 2) 1982)
Property Subject to an Order

· SLRA s. 71 where a deceased has, during his/her lifetime, in good faith & for valuable consid., entered into a K to devise/bequeath any prop. & has by his/her will devised/bequeathed that prop. in accordance w/ the provisions of the K, the prop. is not liable to the provisions of an order made under this Part except to the extent that the value of the prop. in the opinion of the court exceeds the consideration therefore

· if fair consideration = not subject to support

· if do not receive fair value = brought back into the estate & therefore subject to support

· SLRA s. 72 deems certain prop. to be part of the deceased’s net estate (i.e., prop. aimed at evasion)

· gifts mortis causa or intervivos

· money deposited in trust or joint accounts

· any joint int. in prop.

· any prop. held in trust

· proceeds of life ins. which are payable directly to a beneficiary (owned by deceased; prob. is that there is no defn. of “owned” in the Act)

· voluntary dispositions 
· moneys payable under a designation of a beneficiary under PIII of the SLRA (designate beneficiaries under pension plan or RRSP)
Moores v. Hughes (1981), 37 O.R. (2d) 785, 136 D.L.R. (3d) 516, 11 E.T.R. 213 (Supreme Court of Ont. – High Court of Justice)

· under sep. ag. testator agreed to pay ex-wife $800/mth. until her death; testator remarried; testator left ½ of his estate to 2nd wife & ½ to children equally

· ex-wife brings applic. for support; not disputed that she is a dep. & that no provision for her support was made

· issue: what constitutes the estate of the deceased for the purpose of providing support for the dep.

· group ins. policy fell w/n the intent of the legislation (s. 72 SLRA)

· contrast this w/ the fact that for purposes other than support, proceeds of life ins. do not form part of the estate = not avail. to creditors

· group life ins. could be converted into private ins. w/n 31 days of deceased being terminated; deceased could designate a beneficiary; paid for the policy by his employment service = evid. of ownership of the policy by the deceased

· pension plan was also employment benefit (paid through his services) = part of the estate

· joint bank account = all the money contributed by the deceased = part of the estate

Contracting Out of Legislation
· SLRA s. 63(4) court has discretion to make an order for support, even though the dep. has released or waived his/her right to support i.e., domestic K (marriage K, cohab. ag., sep. ag.)

· agreement is a factor that the court must consider on an applic. for support

Cimeta v. Topler (Ontario Supreme Court – HCJ, March 1989)

· husband died intestate owning 3 prop. jointly w/ brother, sister, & mother; wife made applic. for eq. of NFP (FLA) & maintenance (SLRA)

· issue: do the 3 properties fall into the estate by virtue of s. 72(1)(d) of the SLRA (brings into the estate any disposition of prop. when the prop. is held in joint tenancy by the deceased & a 3P)
· held: jointly held prop. vested in 3P by survivorship = no deemed severance of prop. held by a spouse in JT, except where that prop. is  a matr. home; wife has taken all other prop. owned w/ the husband via intestacy (no children) = SLRA application dismissed b/c no avail. assets

· no evid. when prop. made joint = no evid. that trying to get out incl. this for the purpose of support

· NOTE: likely that if held jointly from the time of purpose = no disposition = n/a of s. 72(1)(d)

Holland v. Clements Estate (Ontario Surrogate Court – Kozak Surr. Ct. J., June 1988)

· 16 year CML relationship (pooling of resources); deceased left entire estate to his son; son was also JT w/ the deceased in matr. home

· applic. applied for support (SLRA s. 64) & provision out of the estate of the deceased pursuant to Part V of the SLRA

· held: applic. entitled to interim support, but not entitled to cont. occupying the house

· s. 72(2) SLRA capital value of the prop. held in JT deemed to be part of the estate of the deceased for the purpose of ascertaining the value of the estate & being avail. to be charged for payment by an order under s. 63(2)(f) SLRA; however, did not justify the adding of joint prop. to the estate for the purpose of permitting the possession or use of such prop. under s. 63(2)(d) SLRA

· applic. = dep. of the deceased for which he has not made adeq. support provisions = court has juris. under SLRA s. 58(1) to make an order for support; s. 64 SLRA court can make interim order

· applic. awarded support = charge against the home owned by the deceased’s son by virtue of survivorship

· NOTE: FLA does not provide a right to the matr. home for CML partners 
Dunn v. Dunn Estate (Ontario Court – General Division, June 1992)

· former wife of the deceased brings applic. on behalf of the child of the marriage (SLRA s. 60); main asset of deceased’s estate was ins. policy (beneficiary = 2nd wife)

· issue: does the ins. policy form part of the deceased’s estate for the purpose of a charging order under s. 72 SLRA = YES
· held: conflict b/w s. 72 of the SLRA (1977) & s. 173 Ins. Act (1962) which provides that where a beneficiary is designated the ins. money does not form part of the estate of the insured
· s. 173 Ins. Act to be read subject to s. 72 SLRA = ins. proceeds subject to a charging order that may be made for the support of the child of the first marriage

· s. 176 Ins. Act beings “despite the SLRA” = express recog. by the leg. that the SLRA & IA might come into conflict

· gen. rule of statutory interp. is that prior statutes are held to be repealed by implic. by subseq. statutes = SLRA prevails

· proceeds of the deceased’s ins. policy deemed to be part of the estate of the deceased (SLRA s. 72(1)(f)) = can be consider by judge in making an order

Juarez v. Juarez (Ontario Court – General Division, January 1996)

· deceased insured under a group life ins. policy provided by employer (paid for by employer as an employee benefit); sister designated as beneficiary; only asset of the estate

· deceased alleged to be the father of 2 children for which he made no provision

· applicant pursuing claim for the ins. proceeds for the benefit of the children under Part V (s. 72(1)(f) SLRA), which authorizes the inclusion in the estate of any amount payable under a policy of ins. effected on the life of the deceased & owned by him

· issue: was the deceased owner of the life ins. policy = NO

· unless there is a special situation (i.e., mgmt. company arrangement (Moores v. Hughes) or some other arrangement under which the court could say that the members of the group were the beneficial owners of the policy), then the group policy is excl. from the operation of s. 72(1)(f) SLRA

· SLRA s. 72(1)(f.1): any amount payable on the death of the deceased under a policy of group insurance is deemed to be part of the deceased’s net estate for purposes of ascertaining the value of his/her estate, & being avail. to be charged for payment by an order under clause 63(2)(f)

· response to the above court decisions, some of which found that a group ins. policy formed part of the estate & others that did not

Excerpts from FLA
· s. 29

· dependant: person to whom another has an oblig. to provide support

· spouse: spouse as defined in s. 1(1), & incl. either of a man & woman who are not married to each other & have cohab.,

· continuously for a period of not less than 3 years, OR

· in a relationship of some permanence, if they are the natural or adoptive parents of a child

· s. 30 every spouse has an obligation to provide support for himself/herself & for the other spouse, in accordance w/ need, to the extent that he/she is capable of doing so 

· s. 31(1) every parent has an obligation to provide support, in accordance w/ need, for his/her unmarried child who is a minor or is enrolled in a full time program of education, to the extent that the parent is capable of doing so

· (2) this does not extend to a child who is 16 or older & has withdrawn from parental control

· s. 32 every child who is not a minor has an obligation to provide support, in accordance w/ need, for his/her parent who has cared for or provided support for the child, to the extent that the child is capable of doing so

· s. 33(1) court may, on application, order a person to provide support for his/her dep. & determine the amount of support

· (2) an applic. for an order for the support of a dep. may be made by the dep. or the dep. parent

G) FORMAL VALIDITY OF WILLS

a) ATTESTED (FORMAL) WILLS

· document which is signed by the testator at the end & attested to by two witnesses

· the statutes in some prov. contain substantial compliance provisions: permits the court to order that the document be effective as if it had been executed in compliance w/ all the formal statutory requirements

· Sisson v. Park Street Baptist Church (1998), 24 E.T.R. (2d) 18 (Ont. Gen. Div.): although the Ontario legislation does not contain such a provision, it has nonetheless been applied   

· will does not have 2 witnessed signatures; lawyer neglected to sign the will; other witness states that she has no doubt that the lawyer was present at the exec. of the will

· at the same time as the will was made, POA document was fully & properly executed & witnessed

· the SLRA does not have a substantial compliance provision but since the court is satisfied that the will actually reflects the intention of the testatrix (four page letter of instructions given to lawyer & used as a basis for drafting the will) = will valid

· SLRA recog. that minor defects in execution ought not to invalidate a will

RE Riva (1978), 3 E.T.R. 307 (Ont. Surrogate Court – County of Elgin)

· ​testatrix signed 4 page will; 3rd page contained witnesses signatures, but insufficient room for testatrix’s signature so signed on a 4th page

· Court is always anxious to give effect to a person’s wishes if satisfied that they really are their testamentary wishes & will not allow a matter of form to stand in the way if the essential elements of execution have been fulfilled

· will found to be the duly executed last will & testament of the deceased

· to make a valid will, a person must observe certain formalities prescribed by the SLRA:

· s. 3 will is valid only when it is in writing i.e., handwriting, typescript, printing

· Murray v. Haylow (1927 Supreme Court Of Ont. – CA): in writing does not require words, but can be shorthand notes (even b/f being extended) or symbols
· statute does not stipulate what the will must be written on so can be written on anything

· s. 4(1) subject to subsections 5 & 6, a will is not valid unless,

· a) at its end it is signed by the testator or by someone else in the testator’s presence & by his/her direction;

· b) the testator makes or acknowledges the signature in the presence at least two attesting witnesses present at the time (must both be present at the same time); &

· c) at least two attesting witnesses subscribe the will in the presence of the testator (but not necessarily in the presence of each other)

· s. 7(1) any will is valid if the signature of the testator made either by him/her or the person signing for him/her is placed at, after, following, under or beside or opposite to the end of the will so that it is apparent on the face of the will that the testator intended to give effect by the signature to the writing signed as his/her will

· (2) will not rendered invalid:

· a) if the signature does not follow or is not immediately after the end of the will;

· b) if a blank space intervenes between the concluding words of the will & the signature;

· c) if the signature is placed among the words of a testimonium clause or of a clause of attestation; follows or is after or under a clause of attestation clause either w/ or w/o a blank space intervening; or follows or is after, under or beside the name of a subscribing witness

· d) the signature is on a side, page or other portion of the paper(s) containing the will on which no clause, para. or disposing part of the will is written above the signature; OR

· e) there appears to be sufficient space on or at the bottom of the preceding side, page or other portion of the same paper on which the will is written to contain the signature

· (2) a signature in conformity w/ s. 4, 5 or 6 or this section does not give effect to

· a) a disposition or direction underneath the signature or that follows the signature, OR

· b) a disposition or direction inserted after the signature was made

Re White [1948] 1 D.L.R. 572 (NS Supreme Court – Appellate Division)
· testator unable to write his signature on the will so JP/Registrar of Deeds who prep. the will helped him make his mark

· issue: improper execution & lack of capacity

· held: evid. that when the testator signed the will, the JP read the will to him & he agreed that it was correct; the witnesses also were satisfied that the testator was capable of making a will

· testator held to have signed the will

· direction must be given or signature must be ack. in the presence of the witnesses

· if the will is signed by another person in the presence of the testator & at the testator’s direction, that person should write the testator’s name & below it indic. that this was done by the indiv. in the presence & at the direction of the testator

· also case law that the indiv. may sign his/her name & incl. an explanatory attestation clause

· signature does not have to be a written sign., but may be printed if the testator normally “signs” in that fashion

· if testator has the req. capacity & attempts to sign the will, but is unable to sign it in a normal hand, a line or other mark will be a sufficient signature (Re Bradshaw Estate (1988 N.B. Prob. Ct.)

· if sign w/ a mark, attestation clause should state that the testator did so b/c unable to write, that the will was previously read over to the testator & that he/she appeared to understand it

· mark should be identified by someone who is present at the exec. of the will

Brewster v. Brewster (1989), 33 E.T.R. 204 (Sask. Q.B.): 

· when applying for probate of a blind person’s will, the executor(s) must prove that the testator knew & approved the contents; desirable also to show evid. that the will was read to the testator in the presence of both witnesses, present at the same time, & include an attestation clause to that effect 

Chesline v. Hermiston 62 O.L.R. 575 (Supreme Court of Ont. – HCJ)

· facts: testator H entered store w/ witness & asked P to witness a document (explan. of his income tax return); witness signed the document, but H did not sign in his presence = will not signed by the testator in his/her presence & did not see the testator’s signature on the document when he signed
· issue: do the witnesses need to know they are attesting a will

· held: will not executed in compliance w/ the Act

· the signature of the testator must be written or ack. by the testator in the actual visual presence of both witnesses together b/f either of them attests & subscribes the will

· if testator writes something on the will, in the presence of the witnesses, presumed to have written his/her name (Smith v. Smith (1866), L.R.I.P. &D. 143):

· witnesses need to see testator sign

· testator must see the witness sign, or at least have been able to see them sign; if that is not possible, they are not signing in the presence of the testator = attestation is invalid)

Re Gunstan (1882), 7 P.D. 102 (CA)

· testatrix had a handwritten will; asked witness to attest the document; witness did not know what the document was, did not see the signature & the writing above it, did not see testatrix sign

· no effect to will b/c improperly executed

· issue: what is a sufficient acknowledgment of a signature?

· held: need to see the testator sign the will

· s. 11 SLRA where a person who attested a will was incompetent at the time of its execution or became incompetent afterwards as a witness to prove its execution, the will is not on that account invalid

· s. 12(1) where a will is attested by a person to whom or to whose then spouse a beneficial devise, bequest or other disposition or appt. of or affecting prop., except charges & directions for payment of debts, is given or made, the person so attesting is a competent witness to prove the execution of the will or its invalidity or validity

· 2) where a will is signed for the testator by another in accordance w/ s. 4, to whom or to whose then spouse a beneficial devise, bequest or other disposition or appt. of or affecting prop., except charges & direction for payment of debts, is given or made, the will is not invalid for that reason 

· s. 13 where prop. is charge by a will w/ a debt, & a creditor (or his/her spouse) whose debt is so charged attests a will, the person attesting, despite the charge, is a competent witness to prove the execution of the will or its validity or invalidity

· s. 14 a person is not incompetent as a witness to prove the execution of a will or its validity or invalidity solely because he/she is an executor

Morris v. Morris (British Columbia Supreme Court, Dec. 1993)

· pl. allege that the will was not executed in accordance w/ the req. of the Wills Act (B.C.) & that the testator lacked the nec. mental capacity to make a valid will

· issue as to witnesses; lawyer testified that the will was executed in a proper & straightforward manner; woman who witnessed the will could not recall whether the testator &/or lawyer had signed the will b/f she did; she did not see the testator sign the will or hear him acknowledge it

· held: will declared invalid b/c executors have failed to prove that the req. of s. 4 of the Act have been met

· although a will may be declared valid despite the fact that the req. of s. 4 of the Act have not been strictly complied w/, not such a case

· no compliance at all

· while mental capacity of the testator at the time the will was made was good; on the date the will was executed he was recovering from a cold; there was evid. that he was prone to delusions & hallucinations when he had infections = inappropriate to dispense w/ strict compliance w/ the Act

· the court did not disbelieve either the lawyer or the witness; simply held that the onus of proof had not been discharged by the executors

Re Murphy Estate (Nfld. Supreme Court, Trial Division, Feb. 1999)

· testator could not read nor write; prior to his death he executed by marking his “X” on the document which the applicant now seeks to have probated

· testator discussed w/ his son & daughter-in-law his intentions; she wrote out his will in her own handwriting & read it over to him in the presence of her husband (his son; son appt. executor); testator inserted an “X” by his name in the presence of his Parish Priest & his son; will also read over to him by the Priest & he agreed w/ the contents

· no suggestion of impropriety on the part of his son/daughter-in-law; all supported in grant of probate

· does not comply w/ the Wills Act b/c it has the signature of only one of the witnesses to the execution by the deceased

· held: the Prov. Leg. has not amended the Wills Act to allow for substantial compliance & give a judge in such cases latitude to admit to probate a will which does not comply w/ the Act = not open to the court to circumvent clear statutory provision; up to the leg. to reform the law
· applic. for probate denied
Sills et al v. Daley, 64 O.R. (3d) 19 (Ont. SCJ: March 2002) – SEE HANDOUT
· issue: only 1 witness; witness signed prior to deceased

· held: court looked at s. 4(1) re: formalities

· those seeking to probate the will argued that the will rep. the intention of the testator

· court cites Hindmarsh v. Charleton (E.R.: 1861) where the court said that the signature/ack. of the testator must be made in the presence of 2 witnesses, & the witnesses must sign after the testator

· court distinguishes this case from Sisson: 

· in that case there was no opposition to the applic. for probate = argument that had Sisson’s been opposed, then outcome might have been different

· also says that error in Sisson’s was made through inadvertence (lawyer wrote date, but simply forgot to sign)

· in this case the deceased knew there had to be 2 witnesses to have a valid will b/c had a previous will

· must obey directions of the legislature 

b) HOLOGRAPHY WILLS & INCORPORATION BY REFERENCE

· a holograph will is: (1) written entirely in the testator’s own handwriting, & (2) signed by him/her

· does not require attestation

· s. 6 SLRA A testator may make a valid will wholly by his/her own handwriting & signature, w/o formality, & w/o the presence, attestation or signature of a witness

· need not be dated, but there must be evidence that it was the last will written

· testator must intend to make a will & give expression to his/her deliberate or fixed & final intention to do so

· a document which gives instructions for a more formal document may be admitted to probate if it is clear that it contains a final expression of the testator’s wishes w/ regard to his property (Oliver Estate v. Reid)

· to probate a holograph will, the propounder must prove that it is the deceased’s last will (Dilts v. Roman Catholic Episcopal)

Bennett v. Gray (SCC 1958) – SEE NATURE OF A WILL

· Mrs. Gray informed lawyer of intent to make a new will; she was leaving the city for a while so she wrote her lawyer giving him particulars of her wishes; upon her return she consulted w/ her lawyer re: the will, but could not decide on an executor

· b/f her death she changed one of the gifts set out in the letter, made a gift of real prop.

· at time of death still had no executor & residue not dealt w/

· issue: could the letter take effect as a valid holography will

· held: SCC upheld Man. CA: not a valid holography will

· the letter definitely satisfies the form requirement, but not testamentary = does not satisfy substance req.

· holographic paper is not testamentary unless it contains a delib. or fixed & final expression of intention as to the disposal of prop. upon death = party seeking to est. that the paper is testamentary must show that it is such

· letter is nothing more than what is a preliminary to a will; she indicated what legacies she contemplated her will to contain, but she did not want that letter to operate as a will = simply committing to a future consultation w/ her lawyer

· b/w the time of the letter & her death her actions do not show that she intended to make the letter her final will = abandonment of her orig. intention, even though she had plenty of time to make it final

Pre-Printed Forms

· testator will often use a printed form of will & fill in his/her testamentary intentions; prob. is that the document is not entirely in his/her handwriting; it may be possible to admit only the handwritten portions to probate, this is not automatic

Re Forest (Sask. CA 1981)

· deceased filled in, in his handwriting, all the blanks in a printed will form, except the blanks in the attestation clause; signed the will, but it was not attested

· it must be possible to find valid a testamentary document on the written words alone

· the handwritten words must include words of disposition i.e., give

· if only the handwriting is admitted to probate in this case, the document in addition to not appt. an executor would not dispose of the residue of the estate = not possible to grant probate

Formalities

· another person cannot sign a holograph will for the testator

· formal wills must be signed at the end by the testator or someone authorized by the testator & in his/her presence = also applies to holograph wills

Re Clarke (Ontario Surrogate Court, Judicial District of Niagara North, 1982)

· SLRA s. 7 specifically states that the formalities respecting the position of the signature apply to holography wills

· any directions & dispositions underneath the signature have no effect

Holograph Codicils to Formal Wills

· a holograph codicil can be used to amend a formal will, but it must manifest a present intention to change the will; the expression of a future intention to do so is insufficient

Incorporation by Reference of Non-Holograph Documents

· doctrine of inc. by ref. permits an existing document to be incorporated into a will if it is properly identified in the will = apply to holography wills

· an earlier document cannot be inc. in a later document if the later document does not refer to the earlier

Re Dixon-Marsden Estate (Ontario Surrogate Court, 1985)

· deceased’s alleged will consisted of a typewritten sheet of paper; at bottom of the page he had made some additions, followed by his signature & his printed name

· executrix argued that the handwritten words were a valid holography will & that the doctrine of inc. by ref. permitted the typewritten portions to be inc. into the holography portion

· will held not to qualify as a holograph will (needs to be entirely in your own handwriting) = cannot inc. if not in your own handwriting

· document should not be viewed as 2 documents = no room for doctrine of inc. (require two separate documents)

· doctrine of inc. by ref. contemplates the existence of a testamentary document that qualifies for probate, indep. of the document sought to be incorporated

· to incorporate a handwritten document into a holographic will: (1) the document must pre-exist the holograph will; (2) the will must refer to it as an existing document; & (3) the will must describe the document w/ enough certainty to identify it.

c) GIFTS TO WITNESSES & PUBLIC POLICY

Witnesses

· attestation by a beneficiary does not invalidate the will

· SLRA s. 12(1) where a will is attested by a beneficiary (or if beneficiary is his/her spouse), the devise/bequest/other disposition/appt. is void so far only as it concerns,

· the person so attesting

· the spouse, or

· a person claiming under either of them

· but the person so attesting is a competent witness to prove the execution of the will or its validity or invalidity

· (2) where a will is signed for the testator by another person in accordance w/ s. 4, & that person or his/her is a beneficiary, the devise/bequest/other disposition/appt. is void so far only as it concerns,

· the person so signing

· the spouse, or

· a person claiming under either of them

· but the will is not invalid for that reason

· (3) despite this section, where the SCJ is satisfied that neither the person so attesting or signing for the testator nor the spouse exercised any improper or undue influence upon the testator, the devise/bequest/other disposition/appt. is not void 

· what happens if the witness was not in the prohib. class when he/she signed the will, but subseq. becomes a member i.e., marriage to a beneficiary

Re Trotter [1899] 1 Ch. 764 Chancery Division

· facts: testator appt. his solicitor as one of the executors/trustees & directed that solicitor entitled to all his professional charges for services rendered to the estate; solicitor attested the will; 1st codicil not attested to by solicitor; 2nd codicil, which confirmed his will was attested by the solicitor

· issue: is solicitor entitled to charge for his services since he had exec. the will & last codicil
· held: following principles:

· that an invalid will may operate as a valid instrument when referred to & incorporated in or w/ a subseq. & validly-exec. codicil

· that a valid gift by will to a legatee is not rendered invalid by reason of his subseq. attesting a codicil, although the codicil has the effect of republishing & inc. the will

· that, although a gift by a valid will to an attesting witness is null & void, such gift may be rendered effectual if the will is republished by a codicil referring to the will but not attested by the legatee

· that the legatee must be able to point to an instrument giving him his legacy not attested by himself b/f he can est. his right to his legacy

· solicitor entitled to his fees since the will, although null & void, was ref. to an inc. in the first codicil, which he did not attest; does not lose this right by having subseq. attested the 2nd codicil

Thorpe v. Bestwick (1881), 6 Q.B.D. 311
· testator devised house to niece; will attested by Mr. Thorpe who subseq. married the niece; court held that the devise was valid b/c Mr. Thorpe was not in the prohibited categ. when he attested the will
Gifts to Witness in Representative (not personal) Capacity
Re Ray’s Will Trusts [1936] Ch. 520, [1936] 2 All E.R. (93) (Chancery Division)
· facts: testator bequeathed $ in trust for his daughter, for life, remainder for her to appt. by will; by her will she appt. the person who was the abbess at the time of her death; will attested by 2 other nuns, one of whom was the designated abbess

· issue: did abbess take the bequest beneficially or in trust for the convent
· held: if the attesting witness receives a benefit from the will as a trustee only (i.e. not personally but, i.e., for her office) the fact that he/she was an attesting witness to the will can be no objection to the validity of the gift
· abbess was to use the funds as she saw fit, for the benefit of the inst. = only trustee
Supernumerary Witnesses
· what happens when more than 2 witnesses attest the will & one of them is a beneficiary under the will

· SLRA s. 12(4) where a will is attested by at least 2 persons who are not w/n subsection (1) or where no attestation is nec., the devise/bequest/other disposition/appt. is not void under that section

· gen. rule is that if the additional persons signed the will qua witnesses, they are precluded from taking under it

Homicide
· modern rule of public policy is that a person cannot benefit from his/her crime

· applied when one person kills another & the first person would otherwise have been entitled to life ins. proceeds, social sec. benefits, benefits under a will, entitlement on intestacy, & an interest as a surviving JT

· may also be applied to deny the slayer’s applic. for probate of the deceased’s will

· not applied if killer is insane, but unclear re: cases other than culpable homicide

· in murder-suicide situations where the slayer is not convicted, the crime must be proved based on the civil standard of BOP
Re Charlton (Supreme Court of Ontario, 1969)
· facts: appel. charged w/ non-capital murder of his wife (died intestate, survived by husband, mother & brother); plead guilty to manslaughter

· held: neither criminal conviction nor guilty plea is admissible in civil proceedings arising from the same facts b/c no connection b/w the 2 (res inter alios acta)

· incapacity of a felonious killer to take his victim’s estate is not a form of forfeiture flowing from his conviction of a crime, but a conseq. of the felonious slaying itself

R. v. Demeter (SCC 1978): wife killed by husband; husband convicted of non-capital murder; husband owned 3 life ins. policies on wife’s life, of which he was the beneficiary, & he brought actions against the 3 insurers to recover the proceeds; proof of his conviction could be adduced in evidence = proceedings halted b/c would bring admin. of justice into disrepute if continued; JP suggests that this case should be followed instead of Re Charlton

Nature of the Crime
· pub. policy rule = a person who kills another shall not benefit as a result = applies to murder, manslaughter (Re Charlton)

· uncertainty as to whether it applies to both intentional (yes) & unintentional (???) killings

· based on Amer. cases & recent dicta, arguable that a person should only be deprived from inheriting if he/she intended to kill the deceased

Gray v. Barr: court held that manslaughter is a crime which varies in its seriousness (may be close to murder or closer to negligence)

· also consider question of plea bargains???

The Limits of Disentitlement

· if person is not responsible for the crime in the sense that he/she does not understand the nature & quality of the act or know that it was wrong i.e., insane, he/she is not disentitled from any benefits caused by the death

· in cases of murder-suicide, presumption of sanity = onus on those claiming otherwise to prove it

Re Gore (Supreme Court of Ontario, High Court of Justice, 1972)

· facts: Mr. Gore killed wife & 2 daughters (in that order), & then killed himself; housed owned by spouses as JT; Mr. Gore also owned 2 life ins. contracts w/ wife as beneficiary

· held: Mr. Gore prevented from sharing in the estate as on an intestacy b/c of his actions = children were entitled = estate passes to surviving grandparents in equal degree

· grandparents on father’s side not disinherited b/c they are claiming as next-of-kin of the children & not of the father

· re: house held in JT; husband became constructive trustee of the whole prop. subject to a beneficial int. in himself for the undivided ½ & as trustee for the next of kin of the deceased wife as to the other undivided 1/2; husband does not forfeit his rights to the prop. = prop. held in tenancy in common

· husband’s estate not entitled to share in the ½ interest of the wife

· prevent accretion to his estate

· re: life ins. policies; since Mr. Gore could have divested his wife of her contingent right to the proceeds of the policies, it cannot be assumed that he murdered her for that purpose = next of kin of Mr. Gore are entitled to the proceeds of the life ins. policies

· rule prohib. persons from profiting from their wrong has no applic. in such cases where the insured could have changed the beneficiary designation

· basically, paternal grandparent’s were entitled to share in their surviving granddaughter’s estate along w/ her maternal grandmother b/c they claimed, not as their son’s next of kin, but as the next of kin of the granddaughter

· Oldfield/Brissette cases (see below) argue that case wrongly decided

· see notes: pub. policy rule precludes estate of convicted killer from sharing in the proceeds of life. ins. policy

· Deckert v. Prudential Ins. (Ont. CA, 1943): insured killed the beneficiary & was subseq. executed for murder; court held that the pub. policy rule precluded his estate from collecting the ins. proceeds

Oldfield v. Transamerica Life Ins. Co. (Ont. Court, Gen. Div., 1998)

· facts: deceased owned 2 ins. policies issued by M Co. & one issued by T Co. & naming his wife as beneficiary

· pl. wife owned one policy issued by M Co. which insured the deceased’s life & named her as beneficiary

· deceased died accid. when bag containing cocaine burst in his digestive tract; possession of narc. = crime under Cdn. law

· issue: should the court recog. the rule that the courts will not recognize a benefit accruing to a crim. from his/her crimes barred the pl. claim as the beneficiary named in the life ins. policies = NO

· held: pub. policy rule against persons benefiting from their crimes does not apply where the owner of the policy insured his life & designated another person as the beneficiary b/f the crime; death was accidental; beneficiary innocent in the sense of having no involvement w/ the crime

· claims in this case not barred b/c they fell under the exception for persons w/ a bona fide interest obtained for valuable consideration (no part in the crime; her interest arose b/f the crime)

Brissette Estate v. Westbury Life Ins. Co. (SCC, 1992)

· facts: married couple bought term life ins. policy which named the surviving spouse as beneficiary

· husband convicted of murdering wife; seeks to make a claim against the ins. co. for the proceeds of the life ins. policy

· held: contract cannot be construed to require payment to the victim’s estate b/c that was never the parties’ intention
· constructive trust not applicable to produce this result

· CT normally used to prevent unjust enrichment; no such thing in this case b/c no moneys have been paid to the husband

· CT cannot be used to rewrite the K 

· contract’s wording was unambiguous = money to be paid to surviving spouse

· pub. policy prevents the money from being paid in acc. w/ the explicit terms of the contract to the survivor who has killed the other party

· appeal dismissed

· dissent: no reason for the ins. company to benefit from the pub. policy doctrine = should pay proceeds to the survivor who, in order to comply w/ the prin. of pub. policy, must hold those funds as trustee for the administrator of the estate of the murdered spouse

Ferry Estate v. Lloyd’s of London (1997) 36 O.R. (3d) 211 (Ont. Court, Gen. Div.)

· insured took out a group ins. policy in which she designated her husband as her sole beneficiary; in the alternative, the proceeds were to be paid to her estate

· insured murdered by her husband = husband not entitled to proceeds

· issue: was the insurer obliged to pay the ins. proceeds to the insured’s executrix for distribution to her beneficiaries? YES

· held: open to the parties to an ins. contract to expressly provide for the proceeds of ins. to be paid to an estate, or some other beneficiary, in the event that the prin. beneficiary is unable to take the proceeds b/c of death or any other reason = must look at wording of the K

· K should be interpreted in a manner which promotes the true intent of the parties at the time of entry into the K

· where words are capable of more than one meaning, the meaning which most closely reflects the intention of the parties should be selected

· ambiguity in the K should be resolved in favour of the insured

· ambiguity in the K in that 2 categ. of persons to whom the ins. proceeds may be payable were ID, but did not indicate in which circ. the estate, as opposed to the designated beneficiary, should receive payment

· construction most favourable to the insured & does not result in an absurd/unreas. result is that the proceeds be paid to the estate of the insured

Public Policy 

· conditions contrary to pub. policy are void

· a condition is contrary to pub. policy if it requires the beneficiary to do something which is contrary to the interests of society i.e., condition req. the beneficiary to commit a crime or other act prohib. by law or statute; conditions req. the beneficiary to sep. from his/her spouse or preventing him/her from performing a public duty; conditions contrary to parental obligations

· gen. restraint on marriage is prima facie void as being contrary to pub. policy, whether the condition be precedent or subsequent

· condition will be valid if the will shows that the testator did not intend to promote celibacy, but to provide for the person while single, or for some other lawful reason

· partial restraints on marriage (i.e., condition against remarriage, against marriage to a named person, or against marriage w/o consent) are valid, provided they are reas. in the circ.

Blathwayt v. Baron Cawley (1975 House of Lords)

· condition of will provided that if any life tenant/tenant in tail in possession should be a Roman Cath. the gift ceased & passed to the next person entitled

· son Christopher became a RC; share to Justin was accelerated, but could be taken back if Christopher has a son; Christopher had a son, Mark, & baptized him as RC = Justin’s interest not defeated b/c this condition subseq. was valid

· discrim. not the same as choice = had choice whether or not to baptize son as RC

Re Goodwin (Supreme Court of Alberta, Trial Division, 1969)

· facts: testator gave ½ of his estate to his daughter-in-law, provided she does not remarry, w/ a gift over in the event that she did remarry; daughter-in-law remarried

· issue: did she forfeit her interest? was it a life interest or an absolute gift subject to defeasance?

· held: held to have forfeited her interest b/c since marriage took place prior to the probate of the estate or prior to any distribution, she had elm. herself from any proposed distribution of the estate

· intention of testator was to provide for the daughter-in-law while she was a widow; when she remarried, it was his intent to provide for his grandson, assuming that the new spouse would assist in the support of the daughter-in-law

· court refers to Re Perrie: 

· if a gift is to the wife so long as she stays unmarried & if she dies w/o remarrying then it belongs to her estate = absolute gift subject to defeasance, can be dealt w/ in wife’s will

· if the gift is to the wife during her widowhood then her right ceases either w/ her death or w/ her remarrying = life interest, never own the asset

- an in terrorem condition is one that is imposed as a mere threat to induce a beneficiary to comply w/ it, but not so as to affect the gift = gift may be valid, but the condition void

· apply only to gifts of personal prop. or mix. of real & personal prop.

· normally applied to conditions, both precedent & subsequent, in partial restraint of marriage, & conditions prohib. the beneficiary from disputing a will

· threat must be idle = condition must be imposed solely to prevent the beneficiary from undertaking that which the condition forbids

· avoided if there is a gift over, or a direction that the testator did not merely threaten the beneficiary but wanted to make a diff. disposition in the event the condition was not complied w/

Re Kent (Supreme Court of BC, 1982)

· facts: testator left entire estate in trust for his wife & daughter & after the death of his wife upon 2 sep. trusts for his 2 children for life, w/ remainder to their children
· also stated in the will that if any beneficiary should commence litig. in connection w/ any provision of the will, other than for interp. or direction of the court, then the benefits to which such beneficiary would have been entitled would cease & be revoked & fall into residue; if beneficiary also entitled to a share in the residue, his/her share would be divided eq. amongst the other beneficiaries
· children seek further support; bring applic. for an order that an applic. for relief would not offend the above provision & that the provision was void
· issue: if the provision had been inserted to deprive the petitioners of their right to apply to the courts to est. their existing legal rights = contrary to pub. policy
· provision held not to have such an effect

· held: 3 criteria which must be met b/f the doctrine in terrorem is applicable (an in terrorem condition is invalid if:

· the legacy is of personal property, or mixed personal & real property = YES

· the condition is either a restraint on marriage or one forbidding disputing the will = YES; & 

· threat is “idle”; condition imposed solely to prevent the donee from undertaking what the condition forbids = YES

· in this case not subject to the doctrine of in terrorem b/c there is a gift over

· conditions malum prohibitum & Malum in se

· apply only to personalty & to a mixed realty & personalty

· condition precedent malum prohibitum renders the gift absolute

· condition precedent malum in se renders the condition & the gift void

Re McBride (SC of Ontario, HCJ, 1980)

· facts: testator’s will gave life estate to his wife, w/ remainder to 3 named charities if his son should be remarried to Geraldine, or to his son if he is not married to Geraldine

· testator married to Geraldine

· held: testator’s intention was to promote the divorce of the spouses either as a result of one of them committing a matr. offence, or by collusion = condition void as being contrary to pub. policy

· gift does not fail however if the reason for invalidity is malum prohibitum & not malum in se

· son entitled to residue upon mother’s death = gift over to charities fails

Re Wishart Estate (NB Court of Queen’s Bench, 1992)

· facts: testator died in 1991 & by his will directed that his 4 horses be shot by the R.C.M.P. & buried; R.C.M.P. refused to carry out his direction w/o a court order to do so; executors applied to the court for opinion/advice/direction

· held: except in exceptional circ., executors have a duty & responsibility to carry into effect the intentions of a testator
· intent of testator was to ensure that after his death the horses would not suffer abuse at the hands of people who did not care for them as he did; NB Society for Prev. of Cruelty to Animals prepared to ensure that horses were properly placed & cared for = testator would likely have wanted his horses to live if he had known this
· additionally, direction to destroy the horses was contrary to pub. policy & void
· horses held to be the prop. of the residuary beneficiaries, but since they declined to accept the horses, a referee was appt. to determine what to do w/ the horses
· case stands for the proposition that there are exceptions to the fulfillment of the express intention of the party
Repugnancy

· a condition is repugnant if it interferes w/ or restricts the enjoyment of property i.e., restraints on alienation

Re Collier (Nfld. Supreme Court, 1966)

· held: testator devised land & directed that it no be sold, mortgaged or exchanged, or conveyed in any way, from the descendants of said family forever

· prop. conveyed to nephew & when he died, his estate proposed to sell it to someone outside the family

· issue: is provision in the original will void?

· held: condition void for uncertainty

· no possible to ascertain the “family” at a given time

· nothing said as to what is to happen to the prop. if it is alienated contrary to the condition

· restrains alienation forever

· rule: a condition, the effect of which would be to destroy or take away the enjoyment of the fee simple given is repugnant to the rights conferred on the holder of the fee

· where prop. given absolutely, a condition cannot be annexed to the prop. that is inconsistent w/ the rights that flow w/ owning the prop. absolutely 

· restraints are void & invalid if they are inconsistent w/ an inherent attribute of ownership (i.e., one cannot attach to a gift in fee simple a condition which is repugnant of that gift)

· repugnancy rule also applies to conditions which attempt to interfere w/ the legal course of devolution

Conditions Impossible of Performance

· apply only to gifts of personalty

· a condition annexed to a gift of personal prop. which is based on an assumption of the existence of a state of facts which does not & cannot exist has no effect & the beneficiary will take free of the condition

· however, if testator clearly intends that the condition shall operate in any event, the condition is impossible to perform

· if the condition is precedent & if it was impossible at the date of the will or later becomes so by an act of God or through circumstances beyond the control of the testator or the beneficiary, the gift fails

· if the condition is subsequent, the gift is absolute & the condition is struck down

H) REVOCATION, ALTERATION, REVIVAL & REPUBLICATION OF WILLS

· a will can be revoked only in accordance w/ the provisions of statute (SLRA s. 15, 16, 17)

· revocation will be ineffective if:

· does not meet the statutory requirements for revocation

· mistake

· fraud

· lack of capacity: revocation is a testamentary act = testator must have the same capacity as is req. for making a will = if testator lacks capacity at the time he/she destroys the will (i.e., b/c he/she is drunk), the destruction will not effect a revocation

· undue influence: 

· Hubley v. Cox Estates (N.S.S.C. 1999): testatrix made a will leaving everything to son P; when son D discovered this he told her that the will was illegal, & drew lines over all the pages & wrote “void” on them; altered will was executed; court held that testatrix had capacity when she made the will, but that the revocation of that will was invalid b/c D had exercised undue influence over his mother when she was sick & old & upset by the fighting in her family over her estate

· inadvertence: a will destroyed through inadvertence is not revoked b/c the testator lacked the intention to revoke

· 2 main types of will revocation:

· i) those that arise by operation of law, namely upon marriage &, in certain limited circ., upon dissolution of marriage

· MARRIAGE
· SLRA s. 15 a will or part of a will is revoked only by

· a) marriage, subject to s. 16 (FURTHER PROVISIONS RE: s. 15 ARE BELOW)

· SLRA s. 16 a will is revoked by the marriage of the testator except where

· a) there is a declaration in the will that it is made in contemplation of the marriage;

· must be clear that the testator’s intention is to make a will containing provision for the future spouse prior to the marriage

· b) the spouse of the testator elects to take under the will, by an instrument in writing signed by the spouse & filed w/n 1 year after the testator’s death; OR

· Re Browne & Dobrotinic (Supreme Court of Ont., HCJ: 1958): deceased made a will in 1938 by which he left all his prop. to A if she survived him; in 1948 he divorced his wife & married A in 1949; A filed a doctrine of election; court accepted election = will is a valid will & is not revoked

· c) the will is made in exercise of a power of appt. of prop.

· if no new will is made, the spouse & issue will become entitled to the deceased’s estate under the law of intestate succession

· must look to see if the marriage is valid

· marriage void: if a party lacked capacity to consent to the marriage or is mistaken about the identity of the other party

· can be challenged by any person having a financial interest in the matter

· does not revoke a will

· marriage voidable: if formal req. of a marriage were not adhered to, if the testator was coerced into the marriage, or if there is an inability to consummate

· can only be challenged by the parties & only while they are living

· revokes a will, unless it is avoided, since the avoidance, by a decree of annulment, relates back to the marriage & it is thereafter treated as if it never existed

· NOTE: a person may lack the capacity to make a will, but have the capacity to marry

· Banton v. Banton (1998 Ont. Gen. Div.): George B. married 31 year old waitress who worked in the retirement home he lived in; George was 85 years old, terminally ill, depressed, weakened physical state; will prepared leaving all his prop. to her; children challenged his testamentary capacity; court found that he had the capacity to enter into the marriage, but that he lacked testamentary capacity to made the wills & that the wills were procured by undue influence

· since marriage valid = prior will revoked = she was entitled to a subst. portion of his estate as his surviving spouse

· Oosterhoff suggests that there should not be an auto. revocation upon marriage unless person has testamentary capacity to make a new will & was not subject to undue influence

· DISSOLUTION OF MARRIAGE: 
· SLRA s. 17(2) provides that except when a contrary intention appears by the will, where, after the testator makes a will, his/her marriage is terminated by a judgment absolute of divorce (Divorce Act: divorce becomes effective 31 days after it is granted, unless a party appeals) or declared a nullity:

· a) a devise or bequest of a beneficial int. in prop. to his/her former spouse;

· b) an appt. of his/her former spouse as executor or trustee; &

· c) the conferring of a gen. or special power of appt. on his/her former spouse,

· are revoked & the will shall be construed as if the former spouse had predeceased the testator

· Re Billiard Estate (Ont. Supreme Court, HCJ: 1986): testator left residue of estate to wife; will made after the parties had separated, but prior to the divorce decree; in order to avoid the effect of s. 17 the court must find a contrary intention which appears by the will = none evident in this case = will revoked
· ii) those that arise by act of the testator

· SLRA s. 15 a will or part of a will is revoked only by,

· b) another will made in acc. w/ the provisions of this Part;

· includes holograph & privileged wills, codicils

· Re Davies (Chancery Division 1928): testator devised all his farms/lands in the “city” by will in trust to the def.; testator then executes a codicil in which he indic. that he bought further prop. in the “city” & devised it to his daughter for life, remainder to grandson; remainder failed = does the new farm pass under the orig. will or does it fall into the residue
· codicil did not change the orig. gift = since gift to grandson fails the farm passes by the orig. will to the def.

· c) a writing,

· i) declaring an intention to revoke; &

· express or implied revocation can revoke either a whole will or part thereof
· not nec. that the testator declare that he/she is revoking his previous wills, although most printed/professionally drawn wills begin w/ a revocation of all previous testamentary documents

· ii) made in accordance w/ the provisions of this Part governing making of a will; OR

· Cheese v. Lovejoy: when a testator merely draws a line through the dispositions in the will & writes on the back “All these are revoked”, but keeps the will, the will is not revoked

· d) burning, tearing or otherwise destroying it by the testator or by some person in his/her presence & by his/her direction w/ the intention of revoking it

· if will partly torn, but contents are legible, then presumption that the tearing was done by the testator, but burden of proving that is was done w/ the intention of revoking/destroying is on the person alleging revocation

· cutting off the testator’s or a witness’ signature effectively revokes a will

· a will destroyed by the testator under a mistake of fact or law, or by mistake or accident, is not revoked
· if portions of the will are cut out, the will is not revoked (except to the extent of the parts cut out), unless the rest of the will cannot stand w/o the parts cut out

· Leonard v. Leonard (Probate Division: 1902): will consisted of 5 pages; later testator had sheets one & two removed & replaced them w/ new ones; all sheets signed by the testator & the same 2 witnesses; first 2 pages held to have been destroyed by the testator = revoked the operation of these 2 pages; the other 3 sheets are unintelligible & unworkable as a testamentary document w/o the first 2 pages = destruction of the first 2 sheets effected a destruction of the entire will

· signatures on the 2 pages were only there to ID them, & to make them valid if the will was valid = later sheets had no effect by themselves


· no valid will

· DeLack, Hickey & Camp v. Newton (Ontario Surrogate Court, County of Frontenac: 1944): testatrix sent will to her sister; subseq. made a new will & asked her sister to destroy the previous one; only diff. b/w the 2 wills was a change in executors; sister destroyed the orig. will; upon death of testatrix, 2nd will could not be probated b/c not executed properly = now seek to est. the contents of the 1st will; first will unrevoked b/c req. of the statute not met

· Re Krushel (OCJ, Gen. Div.: 1990): testator wrote in handwriting & signed a document which stated that he left his house & $ to EJ; testator gave document to EJ who, in the presence of the testator, tore it up; testator kills himself; pieces of signed paper found; EJ applied for probate of the signed paper

· probate granted:

· signed paper satisfied the formalities req. by s. 6 of the SLRA for a holograph will; deceased had a delib. or fixed & final expression of intention as to the disposal of prop. upon death = valid will

· signed document was not revoked b/c tearing up not done at the direction of the deceased; fact that he likely placed it in the garbage also not evid. of revocation

· if a will cannot be found but was last traced into the possession of the testator, there is a presumption that it was destroyed by the testator animo revocandi (i.e. w/ the intention to revoke)

· presumption can be rebutted by appropriate evidence (i.e., destruction in an accidental fire)
· presumption does not apply, however, if the testator loses capacity after execution of the will, since he cannot form the intent to revoke if his/her intellectual capacity & capacity for judgment are impaired.  In those circumstances, therefore, those who allege that it was destroyed while the testator was of sound mind must prove it.
Alteration

· SLRA s. 18(1) subject to subsection (2), unless an alteration that is made in a will after the will has been made in acc. w/ the provision of this Part governing making of the will, the alteration has no effect except to invalidate words or the effect of the will that it renders no longer apparent

· (2) an alteration that is made in a will after the will has been made is validly made when the signature of the testator & subscription of witnesses to the signature of the testator to the alteration, or, in the case of a will that was made under s. 5 or 6, the signature of the testator, are or is made,

· a) in the margin or in some other part of the will opposite or near to the alteration; OR

· b) at the end of or opposite to a memorandum referring to the alteration & written in some part of the will

· alterations (crossing out provisions & replacing them w/ others) are not effective unless they comply w/ the stat. req. re: alterations; if alteration effective under the statute, the orig. provision is revoked

· presumption that any changes in the will were made after the will was executed = onus on those who allege that the changes existed when the will was executed to prove the allegation

· initials of the testator & the witnesses in the margin opposite the alteration are sufficient to execute the alterations in acc. w/ the statute

· a codicil made after a will has been altered w/o the nec. formalities makes the alterations valid

· NOTE: first issue becomes whether it is an alteration that has to comply w/ s. 18 or is it a holograph will pursuant to s. 6

King v. King Fleming (1995): writing across a clause in the will in the testator’s own handwriting, signed & dated by him/her indicating his/her intention to exclude specific persons from a class of beneficiaries was found to be a valid holograph will under s. 6 & not an alteration requiring compliance w/ s. 18 of the Act

· an alteration refers to a situation where changes are made to a will by deletion, substitution, or otherwise

· when a writing is equally capable of being an alteration or a holograph will, the court’s must construe the will so as to give effect to the testator’s actual or subjective intent so as to avoid an intestacy

Scott Estate (Manitoba 1995): handwritten arrow attempting to link a certain name/beneficiary to a bequest; not signed; found to be an attempt to alter = Manitoba equiv. of s. 18 had to be followed & since it wasn’t then alteration ineffective

Morrison v. Owen (1991): testator wrote back on solicitor’s invoice to follow a certain will & cancel all others; words held to comply w/ s. 6 wrt holograph wills & sufficient to revoke the will
Re Douglas Estate (Nfld. Supreme Court, Trial Division: 1986): prior to his death the testator liquid papered out a portion of clause 4; did not sign or initial such

· if the words b/f the alteration are decipherable or apparent, they will be restored to the will & incl. in the will & grant of probate

· if the words are not legible or apparent, extrinsic evid. cannot be adduced to est. what they were & the blank space remains, the will to be admitted to probate in that state

· since the orig. words cannot be deciphered the obliteration is absolute & total

Reesor v. Reesor (Supreme Court of Ontario, 1990)

· in her own handwriting, diagonally across the face of each of the five pages of her will, the testatrix wrote “cancelled”, along w/ the date & her signature

· court held that this stated the unequivocal intention of the testatrix to revoke the orig. will in its entirety = holography will made in accordance w/ the provisions of s. 6 of the SLRA

· orig. will validly revoked by her subseq. holograph will

Revival

· SLRA s. 19(1) a will or part of a will that has been revoked can be revived:

· a) by a will made in accordance w/ the provisions of this Part, OR

· b) by a codicil that has been made in acc. w/ the provisions of this Part, 

· that shows an intention to give effect to the will or part that was revoked, OR

· c) by re-execution thereof w/ the required formalities if any (REPUBLICATION).

· 2) except when a contrary intention is shown, when a will which has been partly revoked & afterward wholly revoked is revised, the revival does not extend to the part that was revoked b/f the revocation of the whole

· SLRA s. 21 when a will has been revived in the manner described in s. 19, it is deemed to have been made at the time at which it was so revived

Re Little Estate (NS Supreme Court, 1998)

· testatrix made orig. will in 1977; will contained notations & cancellations which did not comply w/ the Wills Act; 2nd will executed in 1980

· subseq. testatrix had a document typed which referred to the orig. will; she requested that this paper be attached to the orig. will & that along w/ the handwritten notes on the orig. will indicate her wishes for her estate

· 1977 will revoked by 1980 will & no evid. of revival of 1977 will

· court finds that there is evid. that the 1980 will has been destroyed = could not be found after testatrix died

· her stated wish that the signed document be attached to her 1977 will is evid. that she believed the 1977 will to be valid (would not have believed so if the 1980 will was simply lost b/c it could have been copied & executed)

· destroyed the 1980 will b/c she wanted the 1977 will to be the operative one = 1980 will declared valid on the doctrine of dependant relative revocation

MacKinlay Estate (NSCA, 1993)

· facts: testator made will; subseq. made first codicil which appt. his CML wife as executor & incl. her in the division of the residue; testator & CML wife married; testator made 2nd codicil, in which the only ref. to the orig. will was in the opening para.

· issue: whether a codicil executed by the testator revived his will which was revoked by his marriage

· only inference that can be drawn from the second codicil is that the testator thought the will was still valid (had not been revoked by s. 17 of the Wills Act) = no intention to revive which is required under s. 21 of the Wills Act

· will & first codicil revoked by the marriage; second codicil is valid & should be admitted to probate

· reference to revoked will by date only is not sufficient evid. of intention to revive that will

I) SUBSTANTIVE VALIDITY OF WILLS

· when executors make application for probate (Ont. = applic. for appt. of estate trustee w/ a will), they must normally establish a number of matters, although some are presumed if no one contests the application & the will appears to be in good order

· proof that the testator satisfied the statutory age req. to make  will

· proof that the will was executed in accordance w/ the stat. requirements & was not revoked

· proof that the testator knew & understood the contents & that the will was not affected by mistake

· proof that the testator had testamentary capacity

· if probate contested, those opposing probate may allege that the will fails b/c one or more of the above matters was not satisfied, but need not prove the allegations

· those opposing probate may also contest it on the basis of undue infl. or fraud, in which case they have the onus of est. these allegations

Age Requirement

· age at which a person may make a valid will varies across Canada, but is 18 in Ontario 

· most of the statutes make exceptions to the rule if a person is or has been married or is contemplating marriage, as well as persons who are members of the armed forces or a sailor at sea

· SLRA s. 8(1) a will (or revocation) made by a person under 18 is not valid, unless at the time of making the will the person: 

· a) is or has been married;

· b) is contemplating marriage & the will states that it is made in contemplation of marriage to a named person (but the will is not valid unless & until the marriage to the named person takes place);

· c) is a member of the Canadian Forces; or

· d) is a sailor & at sea or in the course of a voyage.

· (3) a person who has made a will under subsection (1) may, while under the age of 18 years, revoke the will.

Knowledge & Approval

· a will cannot be probated if the testator did not know its contents

· propounders must prove that the testator knew & approved the contents of the will at time of execution

· there is a rebuttable presumption that the testator knew & approved the contents once the propounders prove that the will was properly executed after it was read to or by the testator & the testator appeared to understand it; rebutted by showing that the testator did not really understand the contents even though it was read to or by the testator
· if the testator failed to understand the entire will, it cannot be probated
· if the testator failed to understand only one clause, or made a mistake about part of the will only, the rest of the will may be probated
Mental Capacity

· person of unsound mind cannot make a will

· in determining mental capacity, each case must be decided on its own facts 

· Banks v. Goodfellow (1870), L.R. 5 Q.B. 549: testator must understand:

· the nature of the act & its effects, 

· the extent of the property of which he/she is disposing, &

· able to comprehend & appreciate the claims to which he ought to give effect

· in other words, the testator must understand the nature & extent of his/her property, the moral claims of his/her dependants & the reasons for excluding any of those who have such a claim

· a person cannot make a valid will if he/she is of unsound mind = if at the relevant time, he/she is suffering from either: 

· i) general insanity, whether caused by disease, congenital defect or advancing age

· ii) insane delusions = irrational belief in a state of facts which are not true = if facts are true or belief is rational then no delusion

· Banks v. Goodfellow: where delusion influences the testamentary disposition, the will might be invalid if the delusions in fact affected the dispositions made in it

· O’Neil v. Royal Trust Co. (SCC – 1946): deceased made will; solicitor/witness to the will testified that the testatrix appeared mentally clear & alert, w/ full capacity to appreciate the nature & extent of her estate; psychiatrist testified that she had hallucinations & delusions which were never fixed at any time, but believed she was competent to make the will; in 1930 testatrix had been declared incapable of managing her affairs by reason of mental infirmity arising from age or other reasons
· what to look for:

· look at nature & subject matter of the delusions 

· relation in the mind of the testator to the matters material to the testamentary disposition

· hallucinations & delusions do not invalidate a will unless they have brought about the will or constituted an actual & impelling influence in the making thereof

· in this case the proved hallucinations/delusions are not connected w/ the motives & reasons that led to the making of the will = will valid

· delusion will set aside a will or part thereof if:

· believe you are an illegit. son of King George IV; believe that a relative is stealing from you; believe that daughter has wired your chair w/ electric shock; believe that wife of 70 acting immorally

· delusions may invalidate a will even though its provisions are unreasonable

· if can est. that delusion affected only part of a will, then the court may invalidate only that part

· delusion will not set aside will if:

· delusion is merely a suspicion or doubt
· the will is a rational one (i.e., leaving property to one who is the object of the testator’s affection & regard), the will was likely not affected by insane delusions

· the alleged delusion can be explained (i.e., testator leaves nothing to a child because he was displeased w/ him/her or disinherits his family)

· onus on propounder of the will to prove capacity, incl. the onus of negativing the existence of an insane delusion

· if delusion proven to exist, must show that it did not affect the dispositions in the will

· iii) under influence of drugs or alcohol

· iv) if death occurs shortly after the making of the will those who seek to prove the will must inform the court of the cause of death & the state of mind of the deceased b/f death
· ONUS: onus of proving capacity lies w/ those who propound the will (Barry v. Butlin, 1838)

· if one of the parties raises the issue of capacity, or the will suggests a possible lack of capacity b/c of its condition, or in light of the testator’s circ. & family, a trial is required & capacity must then be proved on a BOP (Re Barter, 1939; Sherman Estate v. Sherman, 1989)

· Robins v. National Trust Co. (1927): those who propound a will must show that the will of which probate is sought is the will of the testator, & that the testator was a person of testamentary capacity
· if no suggestion to the contrary & will was executed in ord. form, then presumed to have testamentary capacity
· once capacity called into question, onus on those propounding the will to affirm the testamentary capacity
· once probate granted, onus shifts to those attacking the will
· relevant time for having capacity to make a will is when instructions are given, not when the will is signed
· Parker v. Felgate (1883): if a person has given instructions to a solicitor to make a will, & the solicitor prepares it in accordance w/ those instructions, all that is nec. to make a good will, if executed by the testator, is that he/she is capable of understanding that he/she is executing the will for which he/she had given instructions to the solicitor

· Re Bradshaw Estate (NB Probate Court – 1988): relevant time for having capacity to make a will is when instructions are given; if a person has capacity at that time, he may make a good will later, so long as: (1) he knows he is executing a will for which he gave previous instruction; &  (2) he is physically capable of showing his assent thereto 

· possible for a person who gen. does not have mental capacity to make a will b/c of mental illness recovers sufficiently during lucid intervals to enable the person to make a valid will; if will made during a lucid interval, will can be admitted to probate, onus being on whose who allege capacity; if will is rational this is evid. of capacity during a lucid interval

Suspicious Circumstances

· Vout v. Hay (SCC, 1995): suspicious circ. may be raised by:

· i) circ. surrounding the preparation of the will;

· i.e., will prepared, or its preparation is obtained, by a person who takes a benefit under it = raises the concern that the testator did not know & approve of the contents of the will

· ii) circ. tending to call into question the capacity of the testator;

· iii) circ. tending to show that the free will of the testator was overborne by acts of coercion or fraud

· suspicious circumstances will affect the burden of proof wrt knowledge & approval

· minor suspicious circ. will req. lower standard/evidence to prove validity of the will

· no presumption = onus of proof lies on the propounder of the will to show that the testator knew & approved of the contents of the will  (Tyrell v. Painton, 1894)

· if argue undue influence, onus is on those attacking the will

Undue Influence

· not related to testamentary capacity = may have the nec. capacity to make a will, but, b/c his/her volition was overborne by another, the will, if made, must be refused probate

· Hall v. Hall (1868)
· not all influences are unlawful

· examples of legit. influences are persuasion, appeals to the affections or ties of kindred, appeals to a sentiment of gratitude for past services or pity for future destitution

· however, pressure of any character (whether acting on the fears or hopes of the testator), if exerted so as to overpower the volition w/o convincing the judgment, is not permissible

· Wingrove v. Wingrove (1885): for there to be undue influence, there must be coercion; not sufficient to establish that a person has the power unduly to overbear the will of the testator.  It is necessary also to prove that in the particular case that power was exercised, & that the will was produced by means of the exercise of that power

· onus of proof wrt undue influence always rests on those who allege it

Re Marsh Estate; Fryer v. Harris (NS Supreme Court, Appellate Division – 1991)

· testatrix dep. on Fryer, & there was an implied, if not expressed threat by him to w/draw the assistance he had been giving her = coercion

· for undue influence to be est. it must amount to coercion, which will depend on the circ.

· burden of est. undue influence rests upon those who attack the impugned transaction

· NOTE: Fryer not a beneficiary of his actions as the bequest was to his wife; nonetheless, the law will operate regardless of who committed the undue influence & whether he/she obtained a benefit

Betts v. Doughty (1879)

· where a testator desires to change his will, but is prevented from doing so by the undue influence of beneficiaries, the will stands, but the beneficiaries in question take their legacies on a resulting trust for the estate

Fraud

· as undue influence, must be proven by attacker 

· will or disposition invalid if testator induced to make a will or a disposition in it b/c of fraud, but must show that the will or the disposition would not have been made apart from the fraud

Pocock v. Pocock (1950): where a person has poisoned the mind of the testator against a potential beneficiary (i.e., where a relative alleges things against another w/ a view to having the latter cut out of the will & thereby increasing the legacy of the accuser), it must be shown that the testator believed the accusations & acted upon them

J) SOLICITOR LIABILITY

· 2 part. duties owed by solicitors to testators & others:

· i) duty in taking instructions for a will i.e., giving advice & ensuring that everything is done properly = ensure testator knows & understands the testamentary act, has capacity, & is not subjected to undue influence or fraud

· this duty is particularly significant if: (a) the testator is elderly or is apparently suffering from delusions or lack of capacity, (b) if the instructions differ substantially from a previous will, or (c) especially if the instructions are not received from the testator him/herself

· Murphy v. Lamphier (1914): solicitor does not discharge his/her simply by taking down & giving legal expression to the client’s words, w/o being satisfied that testamentary capacity exists & is being freely & intelligently exercised; must inquire as to the nature & extent (though not the exact value) of the testator’s property & must ask such questions as will elicit particulars 

· Re Worrell (Ont. Surrogate Court, Simcoe County – 1970): lawyers should receive instructions immed. from the testator him/herself, rather than from 3P; should avoid asking leading questions of an elderly testator (i.e., “ I understand you want a will leaving all your prop. to such & such, & I have drawn such a will.  Is this satisfactory?”) since the elderly person will reply in the affirmative while, if asked specific questions may exhibit complete lack of comprehension

· Piasta v. St. John’s Cathedral Boys’ School (Man. CA - 1989): a solicitor taking instructions for a will must obtain from the testator info. about the testator’s relatives & persons who have a moral claim on the testator’s estate; solicitor must find out the nature of the testator’s prop., although not nec. to know the exact value of the prop.

· ii) duty owed to beneficiaries

· a solicitor can be held liable for negligence if:

· Whittingham v. Crease (B.S.S.C., 1978): allows a beneficiary to be a witness to the will, which precludes the beneficiary from taking = recovery allowed under Hedley Byrne principle (contract = if a person seeks info. from a person possessing a special skill & trusts that person to exercise due care, & if that person knew or ought to have known that reliance was being placed on his/her skill & judgment, then the skilled person owes a duty of care to the first person; absent an express disclaimer of resp., the first person can recover damages for financial loss casued by the negl. misrep., whether spoken or written, of the second person)

· as a precedent, of limited applic. b/c unusual facts = both solicitor & affected/disappt. beneficiary were present when will signed; solicitor made implied rep. that will was being properly executed & disappt. beneficiary relied on that implied rep. = solicitor did not object to beneficiary signing the will

· Ross v. Caunters (UK - 1980): he sends a will to be signed, but on its return does not examine it to ensure it was properly executed

· duty of care owed to disappt. beneficiary = solicitor may be liable in tort to persons who are not his/her clients 

· basis of this liability is either an extension of the principle in Hedley Byrne (K) or a direct applic. of Donogue v. Stevenson (tort)

· a solicitor who is instructed by his/her client to carry out a transaction that will confer a benefit on an ID 3P owes a duty of care to that 3P in carrying out that transaction, in that the 3P is a person w/n his/her direct contemplation as someone who is likely to be so closely & directly affected by his/her own acts/omissions that he/she can reas. foresee that the 3P is likely to be injured by those acts/omissions (tort)

· in many situations, the beneficiary is not aware of the will = places no reliance on the solicitor = cannot use Hedley Byrne

· no policy reason precluding imposition of liability on the solicitor

· Gray v. Richards Butler: solicitor was instructed to draft a will & did so; offered to attend at home of testatrix to witness the will, but testatrix refused; lawyer sent detailed instructions re: executing will; will executed & returned to solicitor; after death it was discovered that the 2 witnesses were never present at the same time = will invalid; disappt. beneficiary sued solicitor
· since lawyer sent out detailed instructions, & testatrix was intelligent enough to follow these instructions, then solicitor not liable in negl.
· White v. Jones (HL – 1995): testator died b/f his testamentary intentions can be implemented in a will

· extends Hedley Byrne principle to cases where beneficiary unaware of the making of the will or that they were beneficiaries under the will

· CONTRACT: gen. rule is that a solicitor acting on behalf of a client owes a duty of care only to his/her client; = such a duty arises concurrently in tort & K = duty of solicitor is framed by retainer b/w solicitor & client = since a disappt. beneficiary is not a party to this K, then he/she cannot derive any rights under the K

· loss suffered by disappt. beneficiary is not a loss at all = simply a failure to obtain a benefit &, as a result, he/she has not become better off, but has not been made worse off

· claim wrt loss of expectation falls w/n the exclusion zone of contractual liability

· contract: no liability to 3P, b/c no contract b/w the solicitor & the disappt. beneficiary
· TORT: gen. rule is that there is no liability for an omission unless def. is under a pre-existing duty of care = solic. liability cannot arise w/o K b/w solicitor & disappt. beneficiary

· this creates a void b/c the testator has no claim in this case & the only person who does have a claim (3P) has not suffered a loss = injustice in denying a remedy to beneficiary

· liability to 3P found in tort by an extension of the Hedley Byrne principle, a duty of care is owed by a professional to a 3P (assumption of resp. by the solicitor towards his/her client should be held in law to extend to the intended beneficiary) where the solicitor can reasonably foresee that, as a result of his negligence, an intended beneficiary may be deprived of his intended legacy; & (2) neither the testator, nor his estate have a remedy against the solicitor

· such liability not avail. if the defect in the will is caught b/f the death of the testator, & he/she either leaves the will as it is or otherwise continues to exclude the prev. intended beneficiary from the relevant benefit

· such assumption of responsibility subject to any term of the K b/w the solicitor & the testator which may exclude or restrict the solicitor’s liab. to the testator

· solicitor may be liable for negl. omissions as well as negl. acts of commission

· he was given instructions on preparing the will, but did not prepare it within a reasonable time

· a reasonable time is likely 3 to 4 weeks; after such time a solicitor should have documentation that he informed the testator wrt the possibility of delay

· Earl v. Wilhelm (Sask. CA, 2000): allows a will to be made which purports to dispose of assets which are not owned by the testator, if he knows or should have known that the assets were not wholly owned by the testator personally

· Smolinski v. Mitchell (B.S.S.C. 1995): solicitor agreed to draft will for long-time acquaintance who wished to give subst. gift to lawyer; lawyer refused to execute & suggested client seek indep. legal advice; client did not seek indep. legal advice & subseq. died intestate

· beneficiaries alleged solicitor owed duty of care to see to it that will was executed

· court: solicitor’s duty to the client to see indep. legal advice overrode any duty to a disappt. beneficiary = a solicitor is not liable for negl. if a client is instructed to seek ILA & the client chooses not to do so

· he somehow loses a will i.e., in a fire

Sutherland v. Public Trustee (N.Z.S.C., 1980) NOTE 4(d) p. 878: testatrix gave instructions re: preparing will to lawyer; all left to husband, but nothing to step-children; died intestate = estate passed to her family on intestacy; court accepted that testatrix delib. refused to make gift-over to step-children

- to find duty of care in favour of persons to whom the testatrix herself delib. failed to benefit under her will not be permissible 

Clark v. Bruce Lance & Co. (CA 1988) p. 879 Note 10: will devised service station to son; later the testator granted a lease to another for 21 years; lease subseq. amended to grant the option to purchase the service station upon death of testator & his wife; when testator died lessee sought to exercise the option; in drafting option agreement solicitor owed no duty to plaintiff b/c to find a duty would place him/her in position of conflict b/w testator & son; testator entitled to deal w/ his prop. as he chose during his lifetime = solicitor’s duty to carry out those instructions
Hall v. Estate of Bruce Bennett OR Hall v. Frederick (OCA – March 13, 2003): 

· solicitor did not prepare the will b/c felt that the instructions were incomplete & the patient lacked testamentary capacity

· deceased, while speaking to the lawyer about his wishes, was drifting in & out of consciousness

· deceased able to make simple directives, but wrt any complex thoughts in nature re: his net assets, debts, or the exact value of his prop. or bank accts. he did not have the real capacity

· patient died intestate & Hall learned that the testator had intended to leave his store to him = brings this action

· trial judge finds that B had capacity = F (solicitor) should have prepared the will in accordance w/ the SLRA, & left the issue re: capacity to be determined later by a court, if necessary

· nothing need to have been said about the residue except that his daughter/grandchildren should not receive any
· solicitor found liable to a prospective beneficiary for his failure to prepare a will in accordance w/ the instructions given to him by H

· appeal successful

· correct issues were:

· did F owe duty of care to Hall, as a prospective beneficiary under the will

· if yes, what was the standard of care

· did F conduct fall below standard of care

· if yes, did breach of the duty cause the loss to Hall

· solicitor’s liability:

· relevant ? wrt testamentary capacity was not whether the deceased was capable of making a will, but whether a reas. & prudent solicitor in the same position could have concluded that he did not

· in order to have a sound, disposing mind, the testator must:

· understand the nature & extent of the prop.

· must understand the extent of what he/she is giving under the will

· must remember the person(s) that he/she might be expected to benefit under his/her will

· where applicable, must understand the nature of the claims that may be made by persons he/she has excluded from the will

· Murphy v. Lamphier: mere capacity to communicate testamentary wishes is not determinative of whether a person has testamentary capacity = ought to have a disposing memory so as to be able to make a disposition of his/her property w/ understanding & reason, & such a memory should be a sane & perfect one

· solicitor who undertakes to prepare a will has the duty to use reas. skill, care & competence in carrying out the testator’s intentions = includes the oblig. to ascertain & substantiate testamentary capacity

· this duty is part. imp. in cases of suspicious circ. = any circ. surrounding the execution or prep. of a will which indiv. or cumulatively cast doubt upon the testator’s capacity to make a will or his knowledge/approval of the will’s contents

· serious illness in a testator, esp. where he/she is elderly & his/her illness is capable of affecting his/her mental state, is one of the most extreme of suspicious circ.

· solicitor’s duty of care is owed primarily to the client, but it may extend to a 3P where that other person is injured as a result of the solicitor’s negl. in performing the work for which he/she was retained by the client

· absence of retainer = no duty of care b/c there can be no liab. in contract for the negl. performance of services that a solicitor never undertook to perform

· solicitor carried out his respective duty; in the absence of a retainer to prepare a will, he owed no duty of care to Hall

· Anns v. Merton test

Rosenberg Estate v. Minden Gross

· testator dies b/f will completed

· MG: expert came up w/ 6 factors (considered by the court) to consider re: solicitor acted reas. in prep./drafting the will:

· terms of solic. retainer & whether a precise timetable was agreed upon

· whether the delay was caused by the client

· importance of the will to the testator

· complexity of the will

· circ. indicating the risk of death

· lifestyle: reas. ordering of the lawyer’s priorities = client has to expect that the job will be done w/n a reas. ordering wrt the lawyer’s life & practice

K) ILLEGITIMACY & ADOPTION

· main situations in which the capacity of beneficiaries may be called into question: illegitimacy, adoption, criminality, foreign beneficiaries, & witnesses

Illegitimacy
· CLRA s. 1 & 2 abolished the status of illegitimacy = a person born outside marriage is able to inherit from both his/her parents & from their next of kin on their intestacy & under their wills, unless the wills provide otherwise

· s. 1(1) subject to subs. (2), for all purposes of the law of Ont. a person is the child of his/her natural parents & his/her status as their child is indep. of whether the child is born w/n or outside marriage

· (2) where an adoption order has been made, s. 86 or 87 of the Child Welfare Act applies & the child is the child of the adopting parents as if they were the natural parents

· (3) the parent & child relationships as determined under subs. (1) & (2) shall be followed in the determination of other kindred relationships flowing there from

· (4) any distinction at CML b/w the status of children born in/out of wedlock is abolished & the relationship of parent & child & kindred relationships flowing there from shall be determined for the purposes of the CML in accordance w/ this section

· s. 2(1) for the purp. of construing any instrument, Act or regulation, unless the contrary intention appears, a ref. to a person or group or class of persons described in terms of relationship by blood or marriage to another person shall be construed to refer to or include a person who comes w/n the description by reason of the relationship of parent & child as det. under s. 1

· (2) subsection (1) applies to:

· a) any Act of the Leg. or any regulation, order or by-law made under an Act of the Leg. enacted or made b/f, on or after the day this Act comes into force; &

· b) any instrument made on or after the day this Act comes into force

· s. 4 & 5 permit the court to make declaratory orders of paternity & maternity

· s. 8 contains a stat. presumption of paternity

· SLRA s. 3 in this Act, & in any will unless a contrary intention is shown in the will, a reference to a person in terms of a relationship to another person determined by blood or marriage shall be deemed to incl. a person whose comes w/n the description despite the fact that he/she or any other person through whom the relationship is traced was born outside marriage

· SLRA s. 4 subs. (3) applies in respect of wills made on or after March 31, 1978

· Estates Admin. Act s. 23 personal reps. are required to make reas. inquiries to discover whether any persons born outside marriage might be entitled to share in an estate

Adoption

· adopted children are treated for all purposes of the law as if they were born to the adoptive parent = can inherit from their adoptive parents & their kindred & lose the right to inherit from their former parents & their kindred, unless a will provides otherwise

· adopted parent & their kindred can inherit from the adopted child, whereas the child’s former parents & kindred have lost their right to inherit from him/her

· possible to exclude any adopted person from one’s will

· possible for a person who gave his/her child up for adoption to make provision for the child

· possible for adopted child to make a will in favour of his/her former parents & kindred

· Child & Family Services Act, R.S.O. 1990, c. C.11

· s. 158(1) adopted child means a person who was adopted in Ontario

· (2) for all purpose of law, as of the date of the making of an adoption order,

· a) the adopted child becomes the child of the adoptive parent & the adoptive parent becomes the parent of the adopted child

· b) adopted child ceases to be the child of the person who was his/her parent b/f the adoption order was made & that person ceases to be the parent of the adopted child, except where the person is the spouse of the adoptive parent,

· as if the adopted child had been born to the adoptive parent

· (3) the relationship to one another of all persons, incl. the adopted child, the adoptive parents, the kindred of the adoptive parents, the parent b/f the adoption order was made & the kindred of that former parent shall for all purposes be det. in acc. w/ subs. (2)

· (4) in any will or other document made b/f or after Nov.1, 1985, & whether the maker of the will or doc. is alive on that day or not, a ref. to a person or group or class of persons described in terms of relationship of blood or marriage to another person shall be deemed to refer to or include a person who comes w/n the description as a result of an adoption, unless the contrary is expressed

· (5) this section applies & shall be deemed always to have applied wrt any adoption made under any Act in force, but not so as to affect;

· a) any interest in prop. or right of the adopted child that has indefeasibly vested b/f the date of the making of an adoption order; &

· b) any interest in prop. or right that has indefeasibly vested b/f Nov. 1, 1985

· (6) subs. (2) & (3) do not apply for the purposes of the laws relating to incest & the prohib. degrees of marriage to remove a person from a relationship that would have existed but for those subsections

· s. 159 an adoption effected according to the law of another juris., b/f or after Nov. 1, 1985, has the same effect in Ontario as an adoption under this Part

· persons who have not been adopted by their step-parent cannot inherit from the step-parent or the step-parent’s relatives, unless the will under which they claim permits it (Marcy v. Young, Man. Q.B. 1998)

Trombley Estate v. Rachow (Supreme Court of Ontario, 1988)

· facts: deceased died intestate; applicant was her administratrix; deceased married & the first respondent was born to her; deceased & husband divorced & husband given sole custody; husband remarried & child (first respondent) adopted by 2nd wife; administratrix brought applic. for the determination of the heirs of the deceased

· held: as per CFSA s. 153 a foreign adoption is valid in Ontario & has the same effect as if it had been done in Ontario

· s. 152(2) Child & Family Services Act (CFSA) an adopted child becomes the child of the adopting parent & ceases to be the child of the person who was his/her parent b/f the adoption order 

· in law then, an adopted child is no longer issue or a lineal descendant of his/her former parent

· therefore, estate should be distributed in acc. w/ s. 47 of the SLRA = after the surviving spouse’s shares have been paid, the interstate’s issue are entitled to the balance of the estate; shares are equally divided among issue who are of the nearest degree in which there are issue surviving the deceased

· child is neither a child or issue of the deceased & therefore not an heir to the estate of the deceased on intestacy

L) TESTAMENTARY GUARDIANS & CUSTODIANS

· SLRA defines “will” w/o reference to testamentary guardianship

· Childrens’ Law Reform Act draws the distinction b/w:

· custodianship: office of a person who has custody of a minor

· guardianship: office of a person who has been entrusted w/ the mgmt. of a minor’s property

· NOTE: the 2 offices may be held by one person

· CLRA, s. 61 provides right to appt. a testamentary guardian

· (1) a person entitled to custody of a child may appt. by will one or more persons to have custody of the child after the death of the appointer

· (2) a guardian of the prop. of a child may appt. by will one or more persons to be guardians of the prop. of the child after the death of the appointer

· (3) an unmarried parent who is a minor may make an appt. as mentioned in subs. (1) or (2) by a written appt. signed by the parent

· (4) appt. under subs. (1), (2) or (3) is effective only if:

· a) the appointer is the only person entitled to custody of the child or who is the guardian of the prop. of the child on the day immed. b/f the appt. is to take effect, or

· b) the appointer & any person entitled to custody of the child or who is the guardian of the prop. of the child, dies at the same time or in circ. that render uncertain which survived the other

· (5) where 2 or more persons entitled to have custody of or to be guardians of the prop. of a child by appointers who die as mentioned in subs. (4)(b), only the appts. of the persons appt. by both or all of the appointers are effective

· (6) no appt. under subs. (1), (2) or (3) is effective w/o the consent of the person appt.

· (7) an appt. under subs. (1), (2) or (3) for custody of a child or guardianship of the prop. of a child expires 90 days after the appt. becomes effective or, where the appointee applies under this Part for custody or guardianship w/n the 90 day period, when the applic. is disposed of

· for custodianship or guardianship, or both, to continue it is nec. for the appointee to make applic. to the court for a perm. appt. under the Act

· (8) appt. under this section does not apply to prevent an applic. for or the making of an order under s. 21 or 47

· (9) this section applies in respect of:

· a) any will made on or after Oct. 1, 1982; &

· b) any will made b/f Oct. 1, 1982, if the testator is living on that day

· CLRA s. 20(1) father & mother are equally entitled to custody of a child

· CLRA s. 21 a parent of a child or any other person may apply to a court for an order respecting custody of a child

· CLRA s. 47(1) court may appt. a guardian of the prop. of a child upon the applic. of a parent or any other person

· CLRA s. 48(1) parents of a child are equally entitled to be appt. by a court as guardians of the prop. of the child

· CLRA also sets out the rights & duties of a guardian

M) SURVIVORSHIP

· for the purpose of distributing an estate (or other property), it is necessary to determine the order of death

· nowadays common for wills to provide expressly for substitute beneficiaries & personal reps. in the event that the first-named persons do not survive the testator for a specified period of time i.e., 60 or 90 days

· when the order of death cannot be determined, the survivorship statutes apply (to rebut the old presumption of seniority)

· NOTE: wills usually include a 30-day survivorship clause = elim. problem where 2 people die at the same time & unable to determine who died first; if don’t survive for the 30-day period then don’t take under the will = alternate beneficiaries under the will would take instead

· survivorship rules apply more often in cases of intestacy, b/c wills will usually already provide for such situations

· survivorship rules contained in Part IV of the SLRA

· SLRA s. 62(2) Survivorship Act cont. in force in respect of deaths occurring b/f March 31, 1978 = date on which SLRA came into force

· in a common death situation, the prop. of each person is disposed of as if each survived the other

· SLRA s. 55(1) where two or more persons die at the same time or in circ. where it is uncertain which of them survived the other(s), the property of each is disposed of as if he/she had survived the other, 

· wrt prop. owned in joint tenancy or in a joint acct. & all the joint tenants die, they are deemed to hold the prop. as tenants in common, so that it will pass to their respective estates

· SLRA s. 55(2) unless a contrary intention appears, where two or more joint tenants (or joint account holders) die at the same time or in circ. where it is uncertain which of them survived the others(s), each is deemed to hold the property as tenants in common,

· SLRA s. 55(3) where will contains a provision for a substitute personal rep. to be operative if an executor designated in the will dies b/f the testator/at the same time as the testator, or dies in circ. where it is uncertain which of them survived the other then, for the purposes of probate, the case for which the will provides is deemed to have occurred

· when ins. moneys involved, they are to be paid out according to the unchanged ins. rules, after which the new survivorship rules apply

· SLRA s. 55(4) proceeds of a ins. policy shall be paid in accordance w/ s. 215 & 319 of the Ins. Act & thereafter this Part applies to their disposition

· Insurance Act, R.S.O. 1990, c. I.8

· s. 215 unless a contract or a declaration provide otherwise, where the insured & a beneficiary die at the same time (or where it is uncertain which of them survived the others), the insurance money is payable in accordance w/ subs. 194(1) (as if beneficiary predeceased insured = goes to insured’s estate)

· s. 194(1) where beneficiary predeceases the insured, & disposition of the beneficiary’s share of the insurance money is provided, the share is payable to 

· a) the surviving beneficiary; or 

· b) if more than one surviving beneficiary, to them in equal shares; or 

· c) if no surviving beneficiary, to the insured or his/her personal representative

· s. 194(2) where 2 or more beneficiaries are designated otherwise than alternatively, but no division of the ins. money is made, the ins. money is payable to them in equal shares
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