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Definitions
· Trust( a fiduciary relationship imposing certain obligations on the person who holds title to the property- the relationship is fiduciary b/c while the trustees have substantial control over the trust property, they are bound to act in strict confidentiality, w/ honesty and candour, and entirely in the interests of the beneficiary

· It’s an equitable obligation binding a person (trustee) to deal w/ property over which he has control for the benefit of persons (beneficiaries) of whom he himself may be one and any of whom may enforce the trust obligation

· Settlor( the person who creates the trust- if the trust is testamentary then called the testator- the settlor/testator of an express trust intended to create the trust- in those trusts which arise by operation of law (resulting and constructive trusts) there is no settlor in the sense of a person intentionally wishing to create a trust

· Trustee( the person who holds title to the trust property for the benefit of the beneficiaries- there may be one or more trustees- can be one of many beneficiaries but not if is the sole beneficiary

· Trust Property( the property which the trustee holds for the benefit of the beneficiaries- trustee may hold a legal or equitable title to the trust property depending on the nature of the property as it comes onto the trust or as it’s subsequently dealt w/

· Trust Instrument( a document which vests the trust property in the trustee and describes the rights and obligations of the parties to the trust- those rights and obligations are called the TERMS of the trust- usually a trust instrument is either a deed or a will- but not all trusts are created by an instrument nor do they always have to be created in that way

· Bare Trust( a trust exists whenever title to a property is vested in one person to be held for the benefit of another- trustee is subject to a variety of duties, some imposed by equity (making the property productive and exercising reasonable care over it) other duties are imposed by the creator of the trust (applying the income for the maintenance of minors) and others are imposed by statute- when a trustee no longer has active duties to perform except to convey the trust property to the beneficiaries upon demand, the trust is said to be bare, naked, simple or dry trust

· Fixed Trust( trust i/w each beneficiary’s interest is fixed either by amount or as proportion of the total

· Discretionary Trust( trust i/w the trustees are given a power to decide how income, capital or both should be distributed to a class of beneficiaries- trustees are under a duty to appoint (pay or distribute) but they have a discretion about the amount any beneficiary will receive or about the choice of beneficiaries, or both

· Power( an authority to deal w/ someone else’s property- may exist outside a trust s/a a power of attorney and a mortgagee’s power of sale or in a trust, s/a the discretionary trust- powers can take a variety of forms:

· Administrative Powers( powers conferred upon trustees by the trust instrument or by law, which permit them to manage the trust property- include powers to sell, mortgage or invest

· Dispositive Powers( powers to pay or transfer trust property to beneficiaries- include powers of appointment, maintenance, advancement and encroachment- may be given not only to a trustee but also to a beneficiary- if held by a trustee sometimes called a fiduciary power

· Donor of the Power( person who creates the power

· Donee of the Power( recipient of the power

· Potential Beneficiaries( the persons to whom the property may be appointed

· Appointees( the persons to whom the property is transferred

Classification of Trusts

Express Trust

· One i/w the person creating it has expressed their intention to have property held by one or more persons for the benefit of another or others- the intention may be expressed orally, by deed, or by will

· Can be subdivided into different types of trusts:

· Trusts for Persons( trusts for the benefit of individuals or corporate persons

· Trusts for Purpose( don’t have persons as beneficiaries but rather defined purposes- the main type of purpose trust is the charitable trust- exempted from taxation and the perpetuity rules- there are other non-charitable purpose trusts- not charitable b/c the law doesn’t regard their objects to be of sufficient benefit to the public to be accorded the advantages of charitable trusts

Trusts Arising by Operation of Law

· Imposed by law regardless of the intentions of the parties

· Resulting Trust( imposed in certain defined situation to return property to the person who gave it and is entitled to it beneficially from someone else who has title to it- 2 kinds:

· Those i/w an express trust fails in whole or in part for any reason- arises when the beneficial interest isn’t exhausted or when a trust fails for illegality or contravention of a rule of law

· Those i/w a person makes a voluntary transfer of property to another others or purchases property and directs that title be taken in the name of another or others- only arise in inter vivos transfers- based on the idea that when a person transfers property to, or purchases property but directs title to be taken in the name of another and the latter pays no consideration it must be presumed that the grantor or purchaser dodn’t intend to give the grantee the beneficial interest but rather to retain it- the machinery to recover title is the resulting trust

· Constructive Trust( a restitutionary device imposed to prevent unjust enrichment- most often arise in a fiduciary relationship s/a beneficiary/trustee, lawyer/client

· May be imposed to strip the fiduciary of a gain made from the relationship and which in conscience belongs to the beneficiary- still a fiduciary relationship isn’t required before such a trust can be imposed

· Term constructive doesn’t mean that the court construes a trust from certain documents or from intention of the parties but rather from a certain fact situation

Deemed Trusts
· Deemed trusts are necessary when at least one of the 3 certainties of a trust is missing- the deeming legislation often provides 2 of the certainties- 1) the intent to create a trust, and 2) the objects

Equity and the Common Law












· Canson Enterprises Ltd. v. Boughton & Co.( The essence of a fiduciary relationship is that one party pledges itself to act in the best interests of the other. The fiduciary duty has trust, not self-interest, at its core, and when a breach occurs, the balance favours the person wronged. The fiduciary duty has the following characteristics: 1) the fiduciary has scope for the exercise of some discretion or power, 2) the fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests, and 3) the beneficiary is peculiarly vulnerable or at the mercy of the fiduciary holding the discretion or power. The traditional obligation of a defaulting trustee is to effect restitution to the estate. But restitution may not always be possible, so equity awards compensation in place of restitution. A breach of fiduciary duty is a wrong in itself, regardless of whether a loss can be foreseen. It attempts to restore to the P what has been lost as a result of the breach. The P’s loss is to be assessed w/ the full benefit of hindsight. Foreseeability isn’t a concern in assessing compensation
· Equity tries to put people in the same position they would have been in had the equitable breach not occurred- an idea of restoration. If specific performance can’t be made b/c of destruction of the property equity will give monetary award but not according to common law rules- still have to put the person in the position that they would have been in had the duty not be breached- value of the property? 

· Equity’s way of paying money is different than common law- equity acts in personam and tries to achieve perfect compensation- when can’t make perfect restitution it will try to quantify the loss and put the person in the same way as if there had been no breach
· R. v. Guerin( This was a political trusts/trust of imperfect obligation( one that courts of equity wouldn’t enforce but political pressure could enforce such trusts. Equity is a court of conscience( that’s why can give remedies like this- can look at the fiduciary and say you’re at wrong here- idea designed to effect the motive for decisions you make- violated dependency of vulnerable people so can’t ask to keep remedies to be limited- not coming w/ clean hands if ask to limit remedies- hope that by giving significant award would have other fiduciaries behave properly. A breach of fiduciary duty is a wrong in itself regardless of whether a loss can be foreseen- the high duty assumed and the difficulty of detecting such breaches makes it fair and practical to adopt a measure of compensation calculates to ensure that fiduciaries are kept up to their task
· M(K) v. M(H)( The relationship b/w parent and child is fiduciary in nature and that the sexual assault of one’s child is a grievous breach of the obligations arising from that relationship. A fiduciary relationship has the following characteristics: 1) the fiduciary has scope for the exercise of some discretion or power, 2) the fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests, and 3) the beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power.
· Equitable Defences

· Laches( delay, like Statute of Limitations- but this rule is very loose

· Limitations by Analogy( take a limitation that exists in common law and apply it by analogy to a claim in equity

· Consult the maxims to define fairness and inform the discretion

· Equity follows the law- will act consistently w/ the common law rules unless there is no need to

· Equity acts in personam- doesn’t declare rights- acts on case by case basis- but not true- creates in rem remedies (remedy against the whole world and w/ higher rights) which are different in personam remedies (remedy against the other party)

· Equity is equality- where doubt will divide equally

· Equity looks to substance rather than form- don’t go strictly by the specific rules of a statute- look at what happened in the case and whether the actions were against the principles of equity

· Where the equities are equal, the first in time prevails- first claim gets remedy

· Delay defeats equity- can’t delay indefinitely and expect a remedy

· Those who seek equity must do equity

· Those who come to equity, must come w/ clean hands- no ulterior motive

· Equity imputes an intention to fulfill an obligation- treat breaches of trusts by trustees as though intended to act for the trust/fulfillment of obligation
· Depew v. Wilkins( Equitable estoppel- proprietary estoppel (estoppel by acquiescence or by encouragement) is a means by which property rights may be affected or created. The term described the equitable jurisdiction by which a court may interfere in cases where the assertion of strict legal rights is found to be unconscionable
The Fiduciary Concept Introduced












Fiduciary Characteristics from Frame v. Smith
· The power to make choices- the fiduciary has scope for the exercise of some discretion or power

· Power affects interests of beneficiary- the fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests

· Beneficiary is vulnerable- the beneficiary is peculiarly to or at the mercy of the fiduciary holding the discretion or power

Fiduciary Duty

· Gives you a cause of action if there is a breach of it- then get a remedy- doesn’t necessarily mean that it will be a constructive trust- often is but not always

· Trustees are all fiduciaries but not all fiduciaries are trustees

Concept

· Kugg v. Klugg( Fiduciary has to act in the best interests of the beneficiary- allow she has the power she can’t use that power to benefit herself, or to punish her daughter- the daughter is vulnerable

· The primary duty of the fiduciary is to cleanse the primary role of the fiduciary and the decisions that hey make- can’t be motivated by reasons other than the best interests of the beneficiary

· Hodgkinson v. Simms( the fiduciary duty may properly be understood as but one of a species of a more generalised duty by which the law seeks to protect vulnerable people in transactions w/ others- the vulnerability isn’t the hallmark of fiduciary relationships though its an important indicia of its existence- fiduciary principle monitors the abuse of a loyalty reposed

· Keech v. Sandford( infant who was running a fish business- incapable to enter into contracts- there was a trusted friend who agreed to enter into the contracts for him- the lease then had to be in his name- when came time to renew the lease the lessor was uncomfortable w/ the situation and refused to renew the lease- ended up entering into the lease for himself- got sued by the infant- required to disgorge the profits he made to the infant. Want the fiduciary to be a strong advocate

2 principles

· Conflict Rule( Aberdeen Railway- no one having fiduciary duties to discharge can enter into any engagement in which he has or can have personal interests conflict or might possibly conflict w/ the interests of the person he is bound to protect- a possibility of conflict is enough to prevent them from engaging in the act- e.g. there was no actual conflict proved in Keech- the possibility was enough

· Profit Rule( Bray v. Forbe( it is an inflexible rule in equity that a person in a fiduciary position isn’t unless otherwise expressly provided to make a profit- settlor can make the decision to allow the trustee to benefit- an express clause

· You want the D to be the fiduciary b/c opens you up to equity- might give higher remedies- usually employ constructive trust- property can’t be taken by creditors if there is a bankruptcy

Fiduciary Relationships

· 3 classes of fiduciary relationships

1. The traditional classes- partnerships, priest/penitents, lawyer/client, doctor/patient- strong presumption that these are fiduciary but still have to ask whether that specific case is a fiduciary relationship- looks at 3 characteristics- power to make choices, power affects the interests of the beneficiary, beneficiary is vulnerable

2. Non-enumerated categories of fiduciary relationships if have the characteristics- have to examine the reasonable expectations of the parties- whether given all surrounding circumstances, one party would reasonably have expected that they other party would act in the former’s best interest w/ respect to the subject matter at hand- what is required is evidence of a mutual understanding that one party has relinquished its own self-interest and agreed to act solely on behalf of the other party

3. Misuse-instrumental or result oriented use- look at set of facts, like to have a particular outcome to use fiduciary relationship to get that result- don’t use this category

· First Use( Fiduciary relationship in a list of enumerated fiduciary relationships- but just b/c a partnership is in such a class then is presumed to be a fiduciary relationship but this can be rebutted- criteria to be used are Frame v. Smith- 3 part test (see above)

· Method of analysis

· Is this one of the recognised fiduciary relationships

· If yes then presumed to be fiduciary

· Is there anything on the facts of this case that would cause the court to not treat them as fiduciary

· Court may agree to add new categories to this list- MK case parents and children were added, might be able to add foster parents to that category

· Second Use( is case by case approach- imposition of fiduciary obligations can arise as a matter of fact from the specific circumstances of a relationship- test what must be shown is that the actual circumstance of the relationship are such that one party is entitled to expect that the other will act in his interests in and for the purpose of the relationship- whether given all the surrounding circumstances one party could have reasonably have expected that the other party would act in the former’s best interests w/ respect to the subject matter at issue

· TEST(The existence of a fiduciary duty in a given case will depend upon the reasonable expectation of the parties and these in turn depend on factors s/a trust, confidence, complexity of subject matter and community or industry standards

· Third Use( MISUSE OF FIDUCIARY DUTY- stems from a perception of remedial inflexibility I equity- view that certain remedies wouldn’t be available unless- don’t make result oriented decisions

· LAC Minerals Ltd. v. International Corona Resources( The test for whether there has been a breach of fiduciary duty consists in establishing 3 elements: 1) that the information conveyed was confidential, 2) that it was communicated in confidence, and 3) that it was misused by the party to whom it was communicated. The receipt of confidential information in circumstances of confidence establishes a duty not to use that information for any purpose other than that for which it was conveyed. If the information is used for such purpose, and detriment results to the confider, the confider will be entitled to a remedy. 

· Breach of confidence- doesn’t necessarily lead to a fiduciary relationship- the tort test( 3 elements- that the information conveyed was confidential, that it was communicated in confidence, and that it was misused to the detriment of the party giving the information- trial judge said these elements were met- typically remedies by tort remedies- in this case gave a constructive trust on the land- made it available in tort cases b/c that resulted in the proper outcome- Corona had to pay for the development that had taken place
· M(K) v. M(H)( The relationship b/w parent and child is fiduciary in nature and that the sexual assault of one’s child is a grievous breach of the obligations arising from that relationship. Equity has imposed fiduciary obligations on parents in contexts other than incest. A fiduciary relationship has the following characteristics: 1) the fiduciary has scope for the exercise of some discretion or power, 2) the fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests, and 3) the beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power. 
· KLB v. BC( Breach of fiduciary duty has 2 requirements: 1) a fiduciary relationship b/w the parties and 2) conduct by the fiduciary that is a breach of that relationship. The relationship b/w a parent and child has obvious fiduciary elements. The relationship of a foster parent to child has similar characteristics, involving power and discretion on one side and dependency and vulnerability on the other. 

· Court found that there was no breach of fiduciary duty- law of tort can deal w/ this and no policy or public interest to deal w/ it in equity

· There was no gross violation of the duty here to make it a violation of fiduciary breach- unlike sexual assault on one’s own child

The Constructive Trust













(a) General

· Constructs a trust where there wasn’t one- builds a trust relationship in the absence of an undertaking- the trustee holds the property in trust for the beneficiary

· When impose a constructive trust it’s as a measure to get the D to transfer the property to the P- get a full property remedy

· Constructive trust has been generally used as a remedy to redress equitable fraud- it’s imposed to give effect to oral trusts of land, mutual wills, secret trusts, and other situations i/w the title holder relies upon the title in fraud of his undertaking to hold for another person

· Murdoch v. Murdoch( constructive trust was used to resolve a matrimonial dispute

· Rathwell v. Rathwell( the constructive trust amounts to a 3rd head of obligation quite distinct from contract and tort i/w the court subjects a person holding title to property to an equitable duty to convey it to another on the ground that he would be unjustly enriched if he were permitted to retain it

· The court will assess the contribution made by each spouse and make a fair, equitable distribution having regard to the respective contributions is part of the equitable jurisdiction of the court and doesn’t depend on evidence of intention

· Pettkus v. Becker( court applied the remedial constructive trust to a cohabitation property dispute- the principle of unjust enrichment lies at the heart of the constructive trust- the court recognised that there is such a thing as unjust enrichment. Where on person confers a benefit on the other and reasonably expects something in return- if they know or ought to know this then it would be unjust to allow that person to keep the benefit.

Classical Institutional Fiduciary Constructive Trust

· Equity will impose a constructive trust where:

1. A person is in a fiduciary position

2. Has property (including traceable money)

3. Obtained by reason of the fiduciary position

a) The fiduciary was acting w/i the scope of the fiduciary position when the profit was made

b) The profit was made because of his/her position

Legal and Equitable Remedies

· Personal restitutionary claims are those which, if granted, impose upon the D and obligation to pay the P a money judgment- the judgment isn’t secured by the D’s property unless a proprietary claim is also recognised- hence the D is a mere judgment debtor of the P- the restitutionary claims lie only if the D has been unjustly enriched

· There appear to be 2 different views on unjust enrichment

· The law seeks to prevent persons from gaining benefits from their office, whether or not the benefits were obtained at the other person’s expense

· It is indeed unjust enrichment that underlies the obligation to disgorge but the concept of unjust enrichment is wider than merely an enrichment at the expense of another person- this view seems to be more accepted in Canada

Legal Personal Restitutionary Remedies

· There are 4 principle legal personal remedies

· The action for money had and received, which lies to recover money paid by the P to the D under mistake or compulsion, or for a consideration which has wholly failed

· The action for money paid, which lies where the P paid money to a 3rd party and the D received a benefit therefrom

· The quantum meruit claim which lies to recover a reasonable price for services supplied by the P to the D

· The quantum valebat claim, which lies to recover a reasonable price for goods supplied by the P to the D

Legal Proprietary Restitutionary Remedies
· Limited number of restitutionary proprietary claims

· The right to follow money into its pocket

· In certain situations, the action in replevin

Equitable Remedies

· When a trustee misapplies trust property, a number of remedies are available to the beneficiary

· First the beneficiary will seek to have the property itself restored and impressed w/ a constructive or a resulting trusts

· Second the beneficiary will seek to recover the profits made w/ the trust property or those which ought to have been made- in other words the beneficiary seeks either an accounting of the profits or compensation w/ interest

· Lastly the beneficiary may be able to trace the property into its product, which is a claim in rem

Equitable Personal Remedies

· 2 principle equitable personal remedies

· An action for compensation, which lies when a fiduciary has caused a loss to the trust, or has failed to make a gain- enables the beneficiary to recover the loss w/ interest-

· An action for an account for profits, which lies when a fiduciary has made a profit from the trust or from the fiduciary position- if successful it requires the fiduciary to disgorge the profit made

· A beneficiary will want an accounting if a profit has been made and if this remedy will give a greater recovery as where the trust would have been unable to make the profit itself b/c the particular profit arose out of an investment which wasn’t an unauthorised trust investment

· A beneficiary will want to claim compensation if the fiduciary made no profit but incurred a loss or if it’s difficult to prove the amount of the profit or whether and the extent to which it was caused by the breach of the trust

· Trustee may set off losses against gains if they concern the same breach of trust but not if they concern different and distinct breaches of trust

· If the profits are attributable solely to the skill of the trustee as where he uses trust money to purchase property and then improves the property to many times its original value, the trustee isn’t liable for the increase in value attributable to the improvements- the trustee is liable for the profit to the extent that it consists of capital gain, since gain derives from the trust funds

Equitable Proprietary Remedies

· 4 principle remedies

1. Constructive Trust( lies to have specific property restored to the P- lies not only against the original property but also against its product if it can be traced- it lies against a 3rd party to whom the property was transferred and who isn’t a bona fide purchaser of the legal estate for value w/o notice

2. Resulting Trust( more appropriate remedy to effect restitution than the constructive trust if what the court seeks to do is restore value when it came- if the law seeks a disgorgement of profits the remedial constructive trust is the appropriate vehicle to effect restitution

3. Equitable Lien( lies when the P seeks security for the claim

4. Subrogation( lies in equity when the P’s property has been used by the P or by another to discharge an obligation- permits the P to recover the debt against the property which secures it- in effect the P stands in the place of the debtor and is subrogated to the latter’s position- also lies against a primary debtor where the person secondarily liable has been required to pay a debt by statute against co-debtors where one has had to pay a debt and to protect the payor’s interest in property which would otherwise be disposed of in a forced sale

· Since proprietary remedies give priority over the D’s general creditors a proprietary claim may afford the P full or substantial recovery on the D’s insolvency while a personal claim wouldn’t- since in obtaining judgment the P would rank pari passu w/ the D’s other creditors

Choice of Remedy

· It is clear that if the claim is one which traditionally fell w/i the jurisdiction of equity, s/a claims against fiduciaries, the P is entitled to make an equitable claim

· If the claim is typically one that was w/i the jurisdiction of the common law, a legal remedy must be sought unless it’s shown that the legal remedy would be inadequate- P doesn’t always have to show this

· The traditional view is that if the personal remedy is adequate, the proprietary remedy should be denied

When the Constructive Trust Arises

· Constructive trust comes into being when the duty to make restitution arises and that the P has an interest in the property from that date- therefore exists even though in the particular circumstances of the case it will not be enforced either b/c the remedy at law or the personal equitable remedy is adequate or for some other reasons

· Rawluk v. Rawluk( The beneficial interest in the property so from the beginning in the person who has been wronged- the constructive trust arises from the situation i/w he is entitled to the remedy of restitution and it arises as soon as that situation is created- it would seem that there is no foundation whatever for the notion that a constructive trust doesn’t arise until it’s decreed by a court- it arises when the duty to make restitution arises, not when that duty is subsequently enforced

Constructive Trusts and Tracing

· The traditional view is that when an express trustee or other fiduciary wrongfully misappropriates trust property and converts it or transfers the property to a 3rd person, the beneficiary is entitled to follow the property and if it has been converted, may also trace its product so long as it’s still in ascertainable form and  so long as the 3rd person isn’t a bona fide purchaser for value of the legal estate w/o notice

· Tracing, if successful leads to a proprietary remedy for it enables the P to have the property or its product impressed w/ a constructive trust or made subject to an equitable lien- the choice of remedy is usually the P’s

· If the property or its product has increased in value, the P will want to recover the property itself- he will want a constructive trust

· If the property has fallen in value the P will want to obtain personal judgment against the D and a lien on the property to secure the judgment in part

· If the D is a 3rd party and not the original trustee or other wrongdoer, the P can only succeed if the D is a volunteer or if he took w/ notice of the trust- a D who is a volunteer but took w/o notice of the trust however can raise the D of change of position

The Constructive Trustee and the Beneficiary

· The Beneficiary( Under a resulting trust the trustee doesn’t normally have any duties except to convey the property to the beneficiary but the beneficiary has an interest under a constructive trust akin to that of a beneficiary under an express trust, although usually h will be able to call for a conveyance immediately
· The Trustee(Normally the constructive trustee’s only obligation is to convey the property to the beneficiary is under disability, to hold it until the trustee is replaced- in the meantime the constructive trustee has not active duties of management

· A constructive trustee doesn’t stand in a fiduciary relationship to the beneficiary of the trust unlike the express trustee- the circumstances which give rise to a constructive trust may involve a fiduciary relationship- they often do but this isn’t a necessary precondition of the constructive trust

The Procedure to Obtain a Constructive Trust Order

· If the constructive trust is regarded as a remedy it’s up to them to the P to show that the D would be unjustly enriched and he would do so by proving the circumstances giving rise to a duty to make restitution, whether they be fraud, an intention on the part of both parties that each should in equity have share in the property, a profit made by the fiduciary out of the relationship or as the case may be

· If the case involves a matrimonial or cohabitation property dispute the P must also show a causal connection b/w the contribution made by the P and the acquisition of the property by the D and the absence of any juristic reason for enrichment s/a an agreement b/w the parties that the D should hold title beneficially

(b) The Classic Constructive Trust

Fiduciary Gains

Use of Confidential Information

· The fiduciary is accountable to the trust or his principal, unless it can be demonstrated that the fiduciary obtained the information in his personal capacity- the fiduciary may also hold any property acquired from the use of the information upon constructive trust

· There are also situations i/w the parties don’t stand in a fiduciary relationship, but confidential information is transmitted by one to the other- in those circumstances the latter will be held accountable

· When a fiduciary misuses confidential information, the remedy is an account of profits- alternatively, the fiduciary may be regarded as constructive trustee of the property representing the profit- in the further alternative, the fiduciary may be required to account for the profit and also hold the property out of which it was derived upon constructive trust, or he may be required to hold both on constructive trust
· Boardman v. Phipps( The A’s were self-appointed agents for the trust and were therefore fiduciaries. As fiduciaries they were precluded from making a profit from there position. They did make a profit from their position, since they obtained information about the shares as fiduciaries and took advantage of it for themselves. The conflict rule required them to account for the profits and to hold the shares upon constructive trust. 
· LAC Minerals Ltd. v. International Corona Resources( The test for whether there has been a breach of fiduciary duty consists in establishing 3 elements: 1) that the information conveyed was confidential, 2) that it was communicated in confidence, and 3) that it was misused by the party to whom it was communicated. The receipt of confidential information in circumstances of confidence establishes a duty not to use that information for any purpose other than that for which it was conveyed. If the information is used for such purpose, and detriment results to the confider, the confider will be entitled to a remedy.
(c) The Remedial Constructive Trust

· Rawluck( constructive trust arises at the time of the unjust enrichment or at the time of the fiduciary breach

· Gives you priority over other creditors

Unjust Enrichment

· An enrichment

· A corresponding deprivation, and 

· The absence of a juristic reason for the enrichment

· A legal obligation to make the contribution which leads to the enrichment is a juristic reason defeating the claim (e.g. contract, gift, statutory obligation, trust pay out)

· The treasonable expectations of the parties must be considered to wee whether the enriched party knew or ought to have known of an expectation that the contribution wasn’t gratuitous

· Considerations of policy can inform reasonable expectations

· Once these are proven then an action is made out- next step is to look at what remedy is to be given

· Peter v. Beblow( Domestic services such as homemaking and childcare services may give rise to a remedy based on unjust enrichment.  In order for a constructive trust to arise, monetary compensation must be inadequate and there must be a direct link between the contribution and the property claimed. The value of the constructive trust was the portion of the value of the property claimed and attributable to the claimant's services. 

· Talking about a family relationship- when someone has put in the effort and hasn’t gotten a proprietary interest, then that person has been deprived and the other has been enriched
· Not necessarily so in commercial contexts- have to establish that the reason the D is richer is b/c you are poorer- in family cases the burden of proof on the D but in commercial cases it’s on the P
· When look at 3rd requirement the court must consider whether the enrichment and detriment, morally neutral in themselves are unjust
· Although both Petkus and Sorochan were family cases, unjust enrichment giving rise to a constructive trust is by no means confined to such cases- indeed to do so would be to impede the growth and impair the flexibility crucial to the development of equitable principles

· Ellingsen (Trustee of) v. Hallmark Ford Sales Ltd.( An action for unjust enrichment arises when 3 elements are satisfied: 1) an enrichment; 2) a corresponding deprivation; and 3) the absence of juristic reason for the enrichment. If these are proven, the action is established and the right to claim relief made out. The application of a constructive trust in family and commercial settings should be distinguished. Courts should be cautious in ordering specific relief in commercial cases. In commercial contexts parties are expected to protect their interests contractually.

Remedy

· Remedy- may be accounting (personal remedy), constructive trust (tracing?)

· Factors in giving the constructive trust- this may occur if there is some reason to grant to the P the additional rights that flow from recognition of a right of property

· A monetary or personal award is insufficient- i.e. little prospect of payment

· There is a sufficient factual connection or link b/w the P’s contribution and the property or asset in question

· Whether the claimant reasonably expected to obtain a proprietary interest in the asset, and 

· Whether competing equities point away from the constructive trust

· Courts have suggested that a constructive trust should be granted as a remedy where there is some reason to grant the P the additional rights that flow from the property

· It seems that the 1st step in determining the proper remedy for unjust enrichment is to determine whether a monetary award is insufficient and whether the nexus b/w the contribution and the property described in Pettkus has been made out

· For a constructive trust to arise the P must establish a direct link to the property which is the subject of the trust by reason of the P’s contribution- there must be a correlation b/w the service rendered and the claim to the constructive trust- Corey turns to the reasonable expectation test- in addition to the causal connection the P must have reasonably expected an interest in the asset and the D must have known or ought to have known that the P expected an interest in that asset

· When give a constructive trust to a P you’re giving them a claim to that property against everyone and not just against the owner

· Peters v. Beblow( unjust enrichment cases shouldn’t be divided into 2 categories- family and commercial law- for the purpose of determining whether a constructive trust lies- a special rule for family cases finds no support in the jurisprudence

· In order for a constructive trust to be found in a family case as in others, monetary compensation must be inadequate and there must be a link b/w the services rendered and the property i/w the trust is claimed

· Courts should exercise flexibility and common sense when applying equitable principles to family law issues w/ due sensitivity to the special circumstances that can arise in such cases

(d) The Good Conscious Constructive Trust

· Equity will impose a constructive trust where:

1. A person is in a fiduciary position

2. Has property (including traceable money)

3. Obtained by reason of the fiduciary position

a. The fiduciary was acting w/i the scope of the fiduciary position when the profit was made

b. The profit was made because of his/her position

· Good Conscience Constructive Trust (Korkontzilas v. Soulos)

· The D must have been under an equitable obligation (like a fiduciary duty), that is an obligation of the type that courts of equity have enforced (this incorporates #1 above), in relation to the activities giving rise to the assets in his hands (this is like #3a above)

· The assets in the hands of the D (this incorporates 2 above) must be shown to have resulted from deemed or actual agency activities of the D in breach of his equitable obligations to the P (this incorporates 3 above, including 3b)

· The P must show a legitimate reason for seeking a proprietary remedy, either personal or related to the need to ensure that others like the D remain faithful t their duties (formalises an aspect of discretionary remedial power), and

· There must be no factors which would render the imposition of a constructive trust in all of the circumstances of the case; e.g. interest of intervening creditors must be protected (formalises an aspect of discretionary remedial power)

· Ellingsen (Trustee of) v. Hallmark Ford Sales Ltd.( The purpose of a constructive trust is to prevent an unjust outcome. An action for unjust enrichment arises when 3 elements are satisfied: 1) an enrichment; 2) a corresponding deprivation; and 3) the absence of juristic reason for the enrichment. If these are proven, the action is established and the right to claim relief made out. The application of a constructive trust in family and commercial settings should be distinguished. Courts should be cautious in ordering specific relief in commercial cases. In commercial contexts parties are expected to protect their interests contractually.

The Role of the Participants










The Settlor














· The person who sets up the trust- by wills- talk about the owner as the testator, inter vivos trusts- set up during the life of the owner- referred to as the settlor of the trust

· Other ways to create a trust- trust transfer of property to the trustee but subject to some formality requirement to certain forms of property can make a trust w/o writing and can do it w/o actually transferring property- just change the nature of the trustee and the property- no longer have unfettered ownership of the property- you can’t make a contract w/ yourself and sue yourself for a breach of that contract

· If don’t want to lose control of the property have some options

· Can make the owner trustee or co-trustee- still no longer the absolute owner of the property and have to act for the benefit of the beneficiary

· Can add a clause for the possibility of revoking the trust

· Can make the trustee the beneficiary- if there is a breach the beneficiary has standing to enforce the trust- there are tax implications and you can’t control the property and the trustee doesn’t have to listen to the beneficiary about how to manage the property

· Give the owner a specified power- authorises a person to do a task but doesn’t obligate them to do that task- e.g. give an investment power- bind the trustee to accept the person who has been given that power unless the trustee thinks that there is an abuse of power- if the person who has been given the power doesn’t act then the trustee must make those choices to maintain the property

· Possible to make revocable inter vivos trusts- testamentary trusts can be revoked until death of the settlor

Trusts and Contracts

· Once the trust has been effectively constituted, the trustees will be bound to carry out the provisions of the trust whether or not the trust instrument is under seal and whether or not they have provided consideration for the creation of the trust

· Settlors as such have no power to sue the trustees for failure to carry out the responsibilities they have undertaken

· Even though the trust instrument may take the form of an agreement b/w the settlor and the trustees, such parties will have no power to terminate or vary the terms of the trust unless there is in the instrument a provision which confers such powers upon them

· Appears to be that the creation of a trust is regarded as a disposition rather than a contract and, once a trust has been established, the trustees’ responsibilities, powers and discretions w/ respect to the administration of the trust property for the benefit of the beneficiaries are governed exclusively by the rules and principles of equity

The Rule in Milroy v. Lord

· “In order to render a voluntary settlement valid and effectual, the settlor must have done everything which, according to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the property and render the settlement binding on him.”

· Courts have accepted this and say that this rule doesn’t mean that a power of revocation can’t be inside the trust

The Alteration and Termination of Trusts

Revocation by the Settlor

· The power of revocation must be expressly set out b/c there is no inherent power or right in a settlor to intervene once the trust has taken effect

· If trust is set up after valuation date during a separation then you will be deemed to still have ownership of that property- otherwise would make it too easy for separating spouses to get rid of property during a separation

Exceptions to the Rule Against Revocation

· A debtor may call for the return of the property- however it isn’t a true exceptions to the rule against revocation of trusts- the debtor is free to revoke b/c no trust in favour of the creditors was ever created- courts have held that the necessary intention to create a trust is lacking b/c the debtor never intended that equitable title pass to the creditors

· In the absence of the requisite certainty of intention no trust is created, the creditors never acquire an interest in the property and there is no reason why the debtor may not revoke

· If creditors join as parties to the conveyance then the debtor is precluded from recovering the funds b/c the requisite certainty of intention exists- so too where the creditors have notice of the trust and forbear from suing b/c in essence the parties have given consideration for the transfer of the property

· If a trust is set up for the benefit of named creditors, the settlor can’t revoke b/c the creditors become beneficiaries at the time of the creation of the trust

Power of Revocation

· Valid inter vivos trust may be created despite the settlor retaining an express power of revocation

· However, creating a trust w/ an express power of revocation can lead to 3 types of problems

· Intention Problems( when a settlor retains a power of revocation it’s sometimes difficult to know whether a trust has been created- the transfer of property to the trustee may be held to show an intention that an equitable interest pass to a beneficiary until such later time as the settler decides to revoke- if so, a valid trust w/ power of revocation has been created

· The Testamentary/Inter Vivos Dilemma( second problem arises when the settlor retains a power of revocation that can be exercised until death- at the time of death the power of revocation also dies as there is no one who can exercise it thereafter

Setting the Trust Aside

· A settlor may apply to the court to have a trust set aside even after constitution if the trust was made b/c of fraud, undue influence, duress, misrepresentation or mistake
· Metropolitan Toronto Pension Plan (Trustee of) v. Toronto (City)( The settlor of a trust may reserve a power of revocation but b/c a power of revocation is inconsistent w/ the fundamental concept of the trust, such a power may only be sustained if the power is clearly and unequivocally reserved to the settlor at the time the trust is created. An amending power, even a very broadly worded one, doesn’t bring w/ it the power to revoke. Amendment and revocation are 2 different concepts. Amendment means change, not cancellation, which the word revocation connotes. Court looked at the statute and concluded that it doesn’t include a power of revocation. The provisions of the statute allowed changes to the trust by agreement or as otherwise allowed by law.

The Beneficiary














(a) The Nature of the Beneficiary’s Interest

· Beneficiary doesn’t own the property but still has something of value- they have power of enforcement- a chose in action like a contract

· Essentially 2 views of the beneficiary’s rights:

· Has rights enforceable against any person who has undertaken the trust against all who claim through or under him as volunteers against his creditors and against those who acquire the thing w/ notice actual or constructive of the trust

· Has rights enforceable against all save a bona fide purchaser who for value has obtained a legal right in the thing w/o notice of the trust express or constructive

· A trust beneficiary has both a proprietary and personal rights and it would seem that one or the other may be emphasised depending upon the factual situation i/w the issue arises, or upon a statute which impinges on the issue

· The beneficiary only has a personal rights against the trustee if the issue is whether the trustee has improperly administered the estate or whether the beneficiary has direct access to the property

· The beneficiaries aren’t entitled to direct the trustee- e.g. the beneficiary can’t require the trustee to resign and appoint another person as trustee

· If the beneficiary is sui juris and solely entitled to the trust property in the sense that no one else has a beneficial interest in it, vested or contingent, he is entitled to terminate the trust and call upon the trustee to convey the property- if there is more than 1 beneficiary and they are all sui juris and are together entitled to the entire beneficial interest, they can terminate the trust, provided they can agree to do so and to divide the property among themselves

· The beneficiary is allowed to trace the trust property into its product

· The beneficiary has a similar right against anyone to whom the trustee has transferred the property, provided that the transferee was a volunteer or took w/ notice of the trust

The Estate of the Beneficiary

· The position of the trust beneficiary must be distinguished from the beneficiary under an unadministered estate- such a beneficiary appears to have only a personal right against the personal representatives of the deceased until administration of the estate is complete

The Nature of a Trust

· Verdun v. Toronto-Dominion Bank( Only the registered owner of shares is the person exclusively entitled to vote. The A wasn’t the registered owner and therefore wasn’t entitled to vote. Only a shareholder entitled to vote can submit a shareholder’s proposal. The A isn’t entitled to vote and therefore can’t submit a shareholder’s proposal. The beneficial holder may ask the registered holder to submit the beneficial holder’s proposal. Alternatively, the beneficial holder may arrange one or more shares to be registered in his name. Then, as a registered owner, the shareholder would be entitled to submit proposals in his own right
· Baker v. Archer-Shee( The trustee has to pay all the taxes on the earnings on the shares. The shares aren’t her possessions therefore she’s getting income from a trust not from the shares. The majority says that the income is being earned on shares. The income is hers; it doesn’t belong to the trustee. But it does belong to the trustee although he’s conscience bound to give it to the beneficiary. If such property isn’t taxable then it’s possible for a person living in the UK to create a foreign trust and escape taxation. 

(b) The Beneficiary and the Trust Property

· Buschau v. Rogers Communications Inc.( The broader view if there is only one beneficiary or if there are several (whether entitled concurrently or successively), and they are all of one mind, the specific performance of the trust may be arrested, and the trust modified or extinguished w/o reference to the wishes of the settlor or the trustees. Since the rule in Saunders applies w/o regard to the settlor’s intent, it’s difficult to accept any policy reason for implying this limitation to the statutory language. The intentions of the settlor aren’t of significance on their own account, but only to the extent that they may indicate whether or not the arrangement is for the benefit of those beneficiaries on whose behalf the court is asked to consent.
Rule in Saunders v. Vautier
· Allows beneficiaries in certain circumstances to call of the trust and take the trust property

· The case illustrates the right of a beneficiary, who is sui juris and absolutely entitled, to require the trustee to make an immediate distribution of the trust property and thereby terminate the trust prematurely

· This power is based on the view that as equitable ownership resides in the beneficiaries they have the right to decide what is to be done w/ it

· The Saunders principle enables a beneficiary to terminate w/o court assistance

· The trust can be terminated prematurely contrary to the wishes of the creator of the trust

· When a trust us terminated under the rule in Saunders, the beneficiaries can compel the trustees to convey the property to whomever they, the beneficiaries direct

· There are 2 parts to the rule:

· The beneficiary or beneficiaries must be sui juris, that is, adult and of full mental capacity

· The beneficiary or beneficiaries must absolutely be entitled to the trust property- to be absolutely entitled, all the beneficiaries must be ascertained and together their interests must account for all the interests in the trust property

· How does one prevent this rule? Through careful drafting:

· Draft the interests so as to prevent one or other of the parts of the rule from applying

· Inserting a gift-over will ensure that the beneficiary alone can’t call for the trust property prematurely

· Where there is more than one beneficiary- choose beneficiaries who are unascertained or minors

(c) Variation of Trusts

· Finell v. Schumacher Estates( Approval for variation of a trust under the Act is to be measured by reference to certain considerations: 1) does it keep alive the basic intention of the testator?; 2) is there a benefit to be obtained on behalf of infants and of all persons who are or may become interested under the trusts of the will?; and 3) is the benefit to be obtained on behalf of those for whom the court is acting such that a prudent adult motivated by intelligent self-interest and sustained consideration o the expectancies and risk and the proposal made, would be likely to accept? 
(d) The Beneficiary’s Rights Viz the Trustee

Trustee Act

· S. 5( order for a trustee

· S. 16( who can apply for appointing a trustee

· S. 3( (1) Where a trustee dies or remain out of Ontario for more than 12 months, or desires to be discharges from all or any of the trusts or powers reposed in or conferred on the trustee, or refuses or is unfit to act therein, or is incapable of acting therein, or has been convicted of an indictable offence, or is bankrupt or insolvent, the person nominated for the purpose of appointing new trustees by the instrument, if any, creating the trust, or if there is no such person, or no such person able and willing to act, the surviving or continuing trustees or trustee for the time being, or the personal representatives of the last surviving or continuing trustees or continuing trustee, may by writing appoint another person or other persons … 

· S. 3( (2) Until the appointment of new trustees, the personal representative r representative for the time being of a sole trustee, or where there were 2 or more trustees, of the last surviving or continuing trustee, are capable of exercising or performing any power or trust that was given to or capable of being exercised by the sole or last surviving trustee.

· S. 4( Subject to the terms of any instrument creating a trust, the sole trustee or the last surviving or continuing trustee appointed for the administration fo the trust may appoint by will another person other persons to be a trustee or trustees in the place of the sole surviving or continuing trustee after his/her death

· If only have one trustee and that trustee dies, then the personal representative can become the trustee

· Re Brockbank; Ward v. Bates( The power of nominating a new trustee is a discretionary power and is no longer exercisable and can no longer exist if it has become if it has become and exercise that can be dictated by others. The beneficiaries must choose b/w 2 alternatives: 1) keep the trusts of the will on foot- the trusts continue to be executed by trustees duly appointed pursuant to either the original instrument or s. 36 of the Trustee Act and not by trustees arbitrarily selected by themselves, or 2) they can by mutual agreement extinguish and put an end to the trusts. The court has no jurisdiction under the Trustee Act to appoint new trustees of a will against the wishes of an existing ole trustee desirous of exercising his statutory power of appointing new trustees. If the court as a matter of practice and principle refuses to interfere w/ the legal power of appointment of new trustees, it is a fortiori not open to the beneficiaries to do so.
Additional Trustees

· In Ontario there is no statutory authority authorising the non-judicial appointment of additional trustees

· S. 3 of the Ontario  Trustee Act provides for the non-judicial appointment of substitute trustees

· Thus when a trustee dies, retires or is removed another person or persons may be appointed to replace such a trustee

· If no replacement is sought, there is no mechanism in the Ontario legislation for the non-judicial appointment of additional trustees

· Unless there is an express power in the instrument to appoint additional trustees, an application to the court is required

(e) The Beneficiary’s Obligations Viz the Trustee

· Trustees can’t set off a personal debt using the trust property- even if the debt is owed by the beneficiary

Rights of the Trustee

· Payment

· Trustees are expected to perform their duties gratuitously unless the trust instrument expressly provides for their remuneration

· A trustee may apply for compensation either at the time he passes accounts or pursuant to s. 61 of the Trustee Act at any other time

· Usual practice of the courts is to award compensation based on a percentage of capital and income 

Trustee Act

· S. 61( Allowance to Trustees and Personal Representatives

· S. 61( (1) A trustee, guardian or personal representative is entitled to such fair and reasonable allowance for the care, pains and trouble, and the time expended in and about the estate, as may be allowed by a judge of the Ontario Court (GD)

· S. 61( (2) The amount of such compensation may be settled although the estate isn’t before the court in an action

· S. 61( (3) The judge in passing the accounts of a trustee or of a personal representative or guardian may from time to time allow a fair and reasonable allowance for care, pains and trouble and time expended in or about the estate.

· S. 61( (4) Where a barrister or solicitor is a trustee, guardian, or personal representative and has rendered necessary professional services to the estate, regard may be had in making the allowance to such circumstances and the allowance shall be increased by such amount as may be deemed fair and reasonable in respect of such services.

· S. 61( (5) Nothing in this section applies where the allowance is fixed by the instrument creating the trust

· Re: Atkinson Estate( It’s wrong in principle to apply as a measure of the compensation an arbitrary percentage to the so-called probate value and to do so is an error in principle. The court looked at what was fair and reasonable in the circumstances. Even though there will be a knee-jerk reaction to give allowance according to the scale- this isn’t the test- have to look at what the trustee had to do, the skill and time involved- give a fair and reasonable amount. The best thing is to put a compensation clause in the trust instrument

· Indemnity( The right to indemnification lies against the trust property; trustees generally have no right of indemnity from the beneficiaries

· In 3 exceptional circumstances the trustees may call upon the beneficiaries for indemnity

· If the trustee undertook the trust at the request of the beneficiary

· If the beneficiary is also the creator of the trust

· If the beneficiaries are sui juris and together absolutely entitled to the trust property

Trustee Act

· Protection and Indemnity

· S. 33( A  trustee…may be reimbursed out of or pay or discharge out of the trust property all expenses incurred in or about the execution of the trust or powers

· S. 34( (1) Where a trustee commits a breach of trust at the instigation or request of or with the consent on writing of a beneficiary, the Ontario Court (GD) may make such order as to the court seems just for impounding all or any party of the interest of the beneficiary in the trust estate by way of indemnity to the trustee or person claiming through the trustee

Indirect Beneficiary Liability

· If a true trust relationship exists there is no direct liability if a beneficiary to a 3rd party

· Indirectly the beneficiary could be made liable beyond his contribution though the trustees right of indemnification

· Trustees are fully personally liable for obligations arising out of the operation of the trust- when those obligations are incurred by the trustee in or about the execution of his trust or powers he is entitled to satisfy them or be indemnified for his payments thereof out of the trust property

· The trustee will have this further right of indemnification (i.e. against the beneficiary personally) where the beneficiary is absolutely entitled to the trust benefit or where the settlor and the beneficiary are identical

Limited Liability

· Trustees may expressly limit their liabilities to 3rd parties to the value of the trust assets- to accomplish this it isn’t sufficient to have a provision absolving them from a more extensive liability in the trust instrument- will be ineffective unless it’s accepted by the other parties to each transaction and should therefore be set out in the documents relating to the transaction- particularly important when the trustees are executing promissory notes or guarantees on behalf of the trust

· The trustees can’t demand such guarantees or indemnities from the beneficiaries as a condition of performing their obligations, or of lawfully exercising their powers, under a trust already established- they may however be provided where there is a reasonable doubt as to the propriety of the acts relating to the investment or management of the trust property or to distributions from the trust which the beneficiaries or some of the beneficiaries wish the trustees to perform

· In the case of business trusts it seems that the right to be indemnified may extend beyond cases i/w the trust relationship is subsidiary to that of principal and agent

· In principle there seems no reason to doubt that any obligation on the part of the beneficiaries to indemnify the trustee can be excluded in the provisions of the trust instrument

(f) The Beneficiary’s Rights Viz Third Parties- Tracing

Proprietary Remedies

· The beneficiaries’ primary remedy for breach of trust is a personal one against the trustees in the form of a money judgment- however if the trustees still have the property the beneficiaries have a proprietary remedy as well in that they are entitled to recover the property itself

· If the trustees no longer have the property and aren’t personally liable, or if they are insolvent the beneficiaries may have an action against the recipients of the trust property- this right of action is in fact to causes of action:

· A right in personam in equity against the recipients

· A right in rem at law, in equity or both to follow or trace the trust property into its product

· The advantages of a proprietary remedy are: 1) the confer priority over the D’s creditors on his insolvency, 2) they enable the P to take advantage of any increase in value of the property, 3) they may be available when personal action isn’t, 4) they carry interest if the property is income-producing, from the date that the D acquired the property, whereas personal claims s/a for accounting, only carry interest if it’s claimed at the prejudgment interest rate, from the date the cause of action arose to the date of the order

Following the Property at Common Law

· Following is the exercise of locating a tangible thing that belongs to the P- the main common law proprietary actions are conversion, detinue, and replevin

· Normally damages are awarded in a successful action but the court has a discretion to order the return of chattel if it has special value to the P

· The essence of the claim is the wrongful taking- in detinue the P sues for damages for the wrongful retention of his chattel and this action lies even if the original taking was lawful- in replevin the P seeks to recover possession of goods which were unlawfully taken from him

· The common law has difficulty tracing money that has been mixed w/ the finds of another person, whether in a bank account or not

· The advantage of the legal remedy is that it doesn’t depend on the existence of a fiduciary relationship- the equitable remedy also doesn’t at least in Canada

· Nor is a legal remedy barred by transfer of the property to a bona fide purchaser of the legal estate for value and w/o notice as the equitable remedy is

· The main disadvantage of the legal remedy is that it’s not available to a beneficiary under a trust since the beneficiary’s interest is equitable and isn’t recognised at law

· Exceptionally, if the beneficiary has a right to immediate possession, as under a bare trust, he can sue at common law

· The beneficiary can also sue by joining the trustee as P

Tracing at Equity

· Tracing is identifying the substitute for the original thing claimed by the P

· Property traced must have been in the hands of a fiduciary before it was improperly transferred

· The P must have an equitable property interest

· The property traced must be identifiable as the trust property or proceeds of the trust property

· Based on the fact that the property sought to be recovered belongs to the beneficiaries- if the trustees misappropriate the property, equity will resort it to the beneficiaries even if the property was transferred by the trustee to a 3rd person who isn’t a bona fide purchaser of the legal estate for value and w/o notice

· One main advantage of being able to trace is that it may leaded to a proprietary remedy and such a remedy confers priority of the D’s creditor’s- if the D is bankrupt, any property held by him in trust for the P isn’t available for the distribution among the D’s creditors

· Tracing isn’t available when the property has been spent on comestibles or services

i)    Remedies of Tracing

· The 2 remedies available in consequence of a successful tracing in equity are the recovery of the property or its product, in which case the D is effectively constructive trustee of the property or the equitable lien in support of a personal judgment

· A lien arises out of the relationship of the parties- it may exists by virtue of statute s/a a construction lien; at law, s/a a solicitors lien on client’s documents; or in equity s/a a vendor’s lien for unpaid purchase money or the lien imposed in consequence of tracing

· The general rule in Anglo-Canadian law is that the beneficiary has the right to elect to either recover the property or its product, or have a lien upon it for its value

· If the property has increase in value he may wish to obtain personal judgment for the original value w/ a lien on the property or its product as security

ii)   The Supposed Need for a Fiduciary Relationship

· Equitable tracing is available not only to trust beneficiaries but to the beneficiaries of all fiduciary relationships

· Equity may operate on the conscience not merely of those who acquire a legal title in breach of some trust, express or constructive, or of some fiduciary obligation, but of volunteers provided that as a result of what has gone before some equitable proprietary interest has been created and attaches to the property in the hands of the volunteer

iii)  The Need for Equitable Proprietary Interest

· In order to be able to trace, the P must have a pre-existing equitable proprietary interest

· When tracing was extended from trusts to other fiduciary relationships, the courts proceeded by analogy- thus under a constructive or resulting trust, the beneficiaries will be able to trace if they are able to identify the property

· An equitable proprietary interest doesn’t always exists- e.g. if a person isn’t required to keep money collected for another person separate from his own, the first person is generally merely a debtor of the second person and the latter has no interest in the property- if the first person is required to keep the money separate, he is generally a constructive trustee and will be personally liable for any loss if the money isn’t kept separate- the second person then has an equitable interest in the property

iv)  Tracing in the Commercial Context

· Courts are wary of granting the remedy in this context since the remedy confers priority over the D’s creditors

· Tracing won’t be allowed if the property becomes part of other property during manufacturing 

· It appears that the P will be allowed to trace if he has supplied goods to the D and expressly retained titled in the goods and in the proceeds of sale on any sub-sale until payment

Appropriation of Trust Property

· When the trustee takes trust property and claims it for his own or converts it to his own use but doesn’t mix it w/ his own property, it clear that the beneficiaries may trace and take either the original property if it still exists, or the proceeds of sale if it doesn’t

· If the proceeds of sale were used to buy other property, the beneficiaries may trace to that property

· If the trustees transfer the property or its proceeds to a 3rd party, the beneficiaries may still trace into the hands of the 3rd party if he takes w/o notice or if the transfer was by way of gift or for insufficient consideration so that the D is a volunteer, innocent or otherwise

· Tracing stops if the 3rd party is a bona fide purchaser of the legal estate for value w/o notice- if the 3rd party gave value but took w/ notice then the beneficiaries can still trace

· It appears that if the 3rd parties are innocent volunteers the beneficiaries may only be entitled to a lien and not a constructive or resulting trust

Mixed Trust Property

· If a trustee mixes property w/ his own, or w/ those of other trusts, or w/ his own and those of another trust, the rules are more complex

· Special rules apply when the trust consists of money which is mixed in a bank account

· The position of the innocent volunteer to whom the trustee has transferred trust property an mixes it w/ his own is another separate category

i) Claim Against Trustee (Mixing Other than a Bank Account)

· The beneficiaries have 2 options

· They may trace into the fund and obtain an equitable lien over the whole fund or over any property purchased w/ it to secure their personal claim- choose this when the value of the property has decreased

· They may adopt the trustee’s conduct claim a proportionate chare of the mixed fund as a tenant in common w/ the trustees- choose this when the value of the property has increased

· When a lien is claimed the onus is on the trustees to prove what part of the mixed fun, if any was theirs and the beneficiary is entitled to every part of the fund which the trustee can’t prove to be their own

· Sinclair v. Brougham( provides for the tracing of the aggregate contributions of the classes, as classes, rather than giving individuals w/i the classes the right to trace individually

· Hallett( depositors and shareholders shared rateably

· Scott v. Scott( the proportionate share claim is based upon a constructive trust- it’s clearly justified- for if the beneficiary could only recoup the original property w/ interest, the trustee would retain the profit represented by the increase, which is hardly justifiable

· Foskett v. McKeown( if the trustee doesn’t have a beneficial interest in the funds the rule appears to be that the beneficiaries can only have an equitable lien

ii) Claim Against Trustee (Mixing in a Bank Account)

· Most claims against trustees arise b/e the trustee has mixed trust moneys w/ his own in a bank account- in that situation the beneficiary has the same 2 options as above but the rules are somewhat different

· Moreover in respect of moneys in a bank account, it’s not necessary to claim a proportionate share since the moneys can be divided quite easily

· Hallett’s Rule( the P can’t claim the who of the mixed fun, but he can claim a share of it, namely that part of it which can be attributed to the trust property- when we come to apply this principle to the case of a trustee who has blended trust moneys w/ his own it seems plain that he can’t be heard to say that he took away the trust money when he had a right to take away his own money- the rule presumes that the D drew his money out first

· Clayton’s Rule( money’s first paid into a current bank account are deemed to be the first paid out- if that rule applied in Hallett the beneficiaries wouldn’t have recovered in full

· Lowest intermediate balance principle( the rule in Hallett could work unfairly by favouring the creditors in certain situations- beneficiaries are limited to the lowest intermediate balance in the account b/w the date the mixing occurred and when they made their claim, that is, the date of the breach

· James Roscoe (Bolton), Ltd. v. Winder( if it can be shown that the D intended to repay the trust when he replenished the account, the P can succeed in the tracing action- if the account was a separate trust account, such an intention should be presumed- while this may generally be true it would seem that if the D is or becomes insolvent, the repayment is a voluntary settlement which is voidable under the Bankruptcy and Insolvency Act

· Bishopsgate Investment Management( CA reaffirmed the lowest intermediate balance principle

· The rule doesn’t apply when the wrongdoer makes a payment back into the account w/ the intention of reimbursing the claimant- also doesn’t apply if the moneys can be traced out of the account and then back into it, regardless of the wrongdoer’s intention

· Principle in Re: Oatway(  under Hallett, moneys w/drawn are presumed to be the trustee’s own- if the trustee then invests the moneys w/drawn and dissipates the balance of the account, the trust would stand to lose on a strict application of Hallett- in Re: Oatway the court held that this isn’t so( if the investments made by the trustee increase in value, the beneficiaries are entitled to the amount of the trust moneys and increase in value attributed thereto- they wouldn’t be limited to the uninvested portion and the balance of the investment

· If however the trustee invests an amount equal to the trust funds in authorised trust investments, it’s likely to be presumed that he intended to repair the breach of trust

· This approach was accepted in Re: Tilly’s Will Trusts( there is no reason why the claimant shouldn’t assert his lien on any part of the fund which he can trace, regardless of the intention of the wrongdoer, regardless of his honesty or dishonesty. There is no reason why he or his general creditors should profit by his continued dishonesty

iii) Claims of 2 or More Trusts to a Mixed Fund

· A trustee who has more than one trust under his control may not mix the trust funds unless authorised by the trust instrument or by statute

· If the trustee does mix them when not authorised to do so the beneficiaries may bring an action against him for any resulting loss- if they can’t recover from the trustee b/c he’s insolvent, they may trace into the common fund in proportion to their trust’s contribution to is- that is the general principle but it’s subject to an exception in respect of moneys commingled in a bank account

· Rule in Clayton’s Case( when a trustee mixes the funds of 2 or more trusts in an unbroken, active, continuing, or current bank account this rule is applied- the first in, first out principle- the moneys first paid in are deemed to be the first w/drawn and appropriated in payment of the debt for which it’s w/drawn, provided that the debt isn’t-statute barred

iv) Mixing of Trustee’s Fund w/ Funds of 2 or More Trusts

· When a trustee mixes his funds w/ those of 2 or more trusts the claim against the trustee is first dealt w/ in accordance w/ the rules already discussed

· Thereafter the claims of the trusts inter se will be dealt w/ in accordance w/ the rules governing such claims

· Ontario (Securities Commission) v. Greymac Credit Corp.( The potential remedies for enforcing the property rights were either those of an equitable lien or by way of a constructive trust. Where money of several claimants is mingled and subsequently w/drawals are made by the mingled fund it seems clear on principle that they should be entitled to share pro rata both in the money w/drawn or its product and in that remaining. If the amount w/drawn is dissipated or can’t be traced, the claimants should share the balance remaining in proportion to their contributions. The court didn’t think that it’s a direct approach to the problem to say that the rule in Clayton’s Case is to be used only for purposes of allocating losses when there is a shortfall in a mingled account and not for enabling an owner to trace funds w/drawn from it. The rule in Clayton’s Case, if it’s to be applied, applied only to trustee’s current bank account. It doesn’t apply where the trust property of more than one beneficiary is mingled otherwise than in a current bank account.
· Law Society of Upper Canada v. TD Bank( The lowest intermediate balance rule states that a claimant to a mixed fund can’t assert a proprietary interest in that fund in excess of the smallest balance in the fund during the interval b/w the original contribution and the time when a claim w/ respect to that contribution is being made against the fund. The court found that LIBR approach was to complex and impractical to be accepted as a general rule for dealing w/ cases such as this. The method that should generally be followed in cases of pro rata sharing as b/w beneficiaries isn’t the LIBR approach but the pari passu ex post facto approach, which has that advantage of relative simplicity. This approach involves taking the claim or contribution of the individual beneficiary to the mixed fund as a percentage of the total contributions of all those w/ claims against the fund at the time of distribution and multiplying that factor against the total assets available for distribution, in order to determine the claimant’s pro rata share of those remaining funds.
· Last Intermediate Balance Rule

· Beneficiaries are entitled, through the equitable and proprietary notion of tracing to follow their contribution into the mixed fund

· Beneficiaries of such a fund have a lien or charge over the totality of the trust fund to the extent of their interest in it

· Once a wrongful w/drawal has been made from the fund, the claims of beneficiaries w/ moneys in the fund at the time of the w/drawal are thereafter limited to the reduced balance, and that depositors to the trust fund aren’t entitled to claim further against any subsequent amounts contributed to the fund either by the trustee (unless may w/o the intent to replenish the w/drawn amount) or other by other beneficiaries

· This inability to claim against anything in excess of the smallest balance in the fund during the interval b/w original contribution and the time of the claim flows from the inability to claim proprietary right to subsequent amounts deposited, since it’s not possible to trace the original claimant’s contribution to property contributed by others

· This latter concept is grounded on the premise that tracing rights are predicated upon the model of property rights- LIBR seeks to recognise that at some point in time b/c of earlier misappropriations, an earlier beneficiary’s money has unquestionably left the fund and therefore can’t be physically still in the fund

Transfer to a 3rd Party

· If a trustee transfer trust property to a 3rd party in breach of trust, the trustee will be personally liable to the trust an may if he received value, hold the proceeds of the transfer in trust for the beneficiaries

· As far as the trustee is concerned there are 3 possibilities

· The transferee isn’t liable to the trust if he is a bona fide purchaser of the legal estate for value w/o notice

· The transferee is liable to the trust as a constructive trustee if he takes w/ notice or fraudulently, whether or not value is given and the trust can trace the property

· The transferee is liable to the trust although not as a constructive trustee, if he is an innocent volunteer and the trust can trace the property subject to certain limitations

i) The Bona Fide Purchaser for Value

· A bona fide purchaser for value is someone who:

· Has no knowledge that the receipt of the trust property will be in breach of trust

· Gives real value in exchange for the trust property, and 

· Isn’t caught by any of the notice concepts

· Isn’t wilfully blind

· The D suspects that the property is impressed w/ a trust but chooses not to confirm this, or

· The D suspects that the property could be impressed w/ a trust but wilfully refrains from making inquiries that an honest person would make

· Isn’t negligent

· A reasonable person would know that the property is impressed w/ a trust; or

· A reasonable person would know that the property could be impressed w/ a trust and would undertake reasonable inquiries to find out

· Isn’t caught by imputed notice of their agent

· Isn’t caught by statutory notice provisions

· If you are a bona fide purchaser for value then can defeat any claim against you

· The bona fide purchaser for value w/o notice automatically takes priority over the equitable interest of the beneficiary- the only question that may arise is whether the purchaser took w/o notice

· If the purchaser paid less than full consideration, the court’s suspicion that he knew of the trust interest will be aroused

· If the bona fide purchaser transfers the property to a volunteer or to one who new of the breach of trust, the beneficiaries can’t reach the property b/c of the intermediate transfer to the bona fide purchaser

· However, if the trustee retrieves the property or its product, the beneficiaries can trace it into the trustee’s hands

ii) The Innocent Volunteer

· An innocent volunteer or innocent receiver is someone who

a. Has no knowledge that they are receiving property in breach of trust; and 

b. Has paid no value, or inadequate value for the property

· When a trustee transfers property to a volunteer who takes w/o notice of the trust, the volunteer is personally liable in equity to restore the value of the property and he is also subject to the proprietary tracing action

· However, the volunteer doesn’t hold the property as a constructive trustee

· Re: Diplock; Diplock v. Wintle( Where the contribution of a volunteer to a mixed fund or the acquisition of what might be called a mixed asset is in the form of money, it’s inequitable for him to claim the whole fund or the whole asset. The equitable charge given to the other claimant in respect of the money contributed by him results merely in the division of the mixed fund b/w the 2 of them or the reduction of the asset by sale to its original components. The volunteer gets back what he put in. The equitable owner of the trust money must in this process submit to equality of treatment w/ the innocent volunteer. The court didn’t accept the view that the case ought to be treated as though it were subject to the rule in Clayton’s Case- there’s no justification for extending that rule beyond the case of a banking account.

Innocent Volunteers and Personal Liability: Settled

· An innocent volunteer mush return a traceable

· The innocent volunteer claims through wrongful taker

· Second in time

· The innocent volunteer isn’t a constructive trustee, therefore no prevented in equity from setting up own claims or titled

Liability of Innocent Volunteers: Unsettled

No Personal Liability

· Must return property if it has it but conscience not otherwise touched

· Not a constructive trustee

· If beneficiaries must split the proceeds of mixed property, pro rata, even of there is a loss, allowing the beneficiary to then sue in personam would make the requirement that the loss be split a pointless one

· The innocent volunteer isn’t burdened by the conscience requirement as is a trustee- there is a constructive trust in the property in the hands of the innocent volunteer but they aren’t bound by the other requirements of a trustee

· If a trustee in breach of trust transfers trust property to a volunteer who has no notice of the breach, the transferee won’t have personal liability t/w the beneficiaries but the beneficiaries will be able to trace the trust property into his hands- the volunteer will hold the property upon a constructive trust

· The innocent volunteer’s liability in a tracing action is limited to the amount which the beneficiaries are unable to recover from the trustees in compensation- the volunteer can arise the defence of change of position if he has used the trust property to improve property owned or to pay debts owed by him

· The statement that the innocent volunteer has no personal liability t/w the beneficiaries means that he isn’t accountable in equity, not liable to compensate the, w/ interest for any loss

· He is however personally liable in equity to the beneficiaries to refund any money received from a personal representative who paid it to the volunteer under mistake of law or fact but this liability is limited to moneys actually received and is subject to the same defences as were mentioned in connection w/ the proprietary claim

· The volunteer may also be liable to repay the trustee in an action at law for money had and received if the  money was paid under mistake of fact

Personal Liability- The Special Equitable in Personam Claim 

· The basis of this action is that unpaid creditors, legatees and next-of-kin are entitled, in equity to recover moneys paid to a person who isn’t a beneficiary under the will, or an overpayment made to a beneficiary

· This action is available whether or not the recipient has acted unconscionably, for in equity the property doesn’t belong to the recipient, but to the next-of-kin

· The action lies if:

· There was originally a deficiency of assets in the sense that the executors ought not to have made the payments b/c that left insufficient amounts in the estate for the claimants

· No action would lie against the legatees if, when they were paid, there was no deficiency in the estate- if they had been paid properly there would be nothing in respect of which equity could affect their conscience

· The claimants have first exhausted all their remedies against the executors, the claim against the overpaid legatees being a default option

· It seems unfair to require the claimants to exhaust their remedies against the executors first- if the legatees aren’t entitled to the property why should they be allowed a windfall if recovery can be had against the executors

· The limitation that the remedies against personal representative must first be exhausted doesn’t apply to the claim in rem and arguably doesn’t apply to trusts either

· The claim against the personal representatives may fail b/c

· They made the distribution under a court order

· They are insolvent

· They have distributed the property after advertising for creditors

· They are excused for a technical breach of trust

· The claim against the executors was compromised w/ court approval

· The special equitable in personam claim lies only against a volunteer, not against a bona fide purchaser of the legal estate w/o notice

· Further the claim is barred by acquiescence and by limitations

· The in personam claim is only for the principal sum w/o interest- under the in rem claim P’s were allowed to recover the moneys w/ interest when the charities had invested the money

Solution- Unjust Enrichment?

· Has the beneficiary been unjustly enriched if there is no personal liability

· Is a gift from a trustee, who is empowered in law to alienate title, a juristic reason that fairly explains away any apparent unjust enrichment in the case of an innocent volunteer

 (g) The Beneficiary’s Rights Viz Third Parties- Strangers to the Trust

· A trustee isn’t a stranger
· Strangers include- basically everyone other than the trustee
· Settlor
· Beneficiary (sometimes isn’t a stranger)
· Innocent Volunteer- can assert their own rights b/c of their innocence
· Bona Fide Purchaser for Value W/o Notice- equity’s little darling- has higher right to the property than the beneficiary
· Non-trustees performing the function of trustees (a.k.a. Trustees de son tort)- truste by virtue of their won wrong- not properly appointed as a trustee but believes or acts as a trustee- will treat them for all purposes as though they were a trustee
· Innocent Agents- gets involved in the trust in an agency capacity- aren’t trying to act as a trustee- if breach their agency then the trustee can sue this person- not the beneficiaries
· Knowing Assisters (a.k.a. wrongful assisters or 3rd party assisters)- aiders and abettors- help in the breach of the trust- treat them for all purposes of liability as a trustee- liability based on the wrongful nature of their conduct
· Knowing Receivers (a.k.a. wrongful receivers or 3rd party receivers)- received trust property for their won benefit- are therefore enriched- law will use concepts of unjust enrichment for finding the basis of their liability
· Trustee is the legal owner of the property and is the only one who has the rights to manage the property- anyone else shouldn’t attempt to do this
The Stranger as Constructive Trustee

· There are several situation i/w a stranger to an express trust may become liable to the trust

· Might be an agent to the trust, someone who otherwise assists the trustee or someone who receives trust property

· The stranger may act w/o guile or malice and be intent upon aiding the trust, or be out to defraud the trust

· The stranger may either cause a loss or gain to the trust or be a recipient of trust property

· The common basis in knowledge and the question is what knowledge suffices to make a stranger liable

· Barnes v. Addy( those who create a trust clothe the trustee w/ a legal power and control over the trust property, imposing on him a corresponding responsibility

· That responsibility may no doubt be extended in equity to others who aren’t properly trustees, if they are found either making themselves trustees de son tort, or actually participating in any fraudulent conduct of the trustee to the injury of the cestui que trust

· On the other hand strangers aren’t to be made constructive trustees merely b/c they act as agents of trustees in transactions w/i their legal powers, transactions, perhaps of which a Court of Equity may disprove, unless those agents receive and become chargeable w/ some part of the trust property or unless they assist w/ knowledge in a dishonest and fraudulent design on the part of the trustee

· Those who create trusts do expressly intend, in the absence of fraud and dishonesty, to exonerate such agents of all classes from the responsibilities which are expressly incumbent, by reason of the fiduciary duty upon the trustees

· Agents and by extension others who deal honestly w/ trustees ought not to be made personally liable as constructive trustees

· The strangers who might be personally liable to a trust are:

· Trustees de son tort

· Participants w/ knowledge in a dishonest and fraudulent design on the part of the trustees

· Recipients of trust property

· What remedies are available to impose on the stranger who is found to be liable

· Might be subject to the proprietary remedy of the constructive trust or the personal remedies of accounting or compensation

· A stranger who receives trust property improperly and who ought to be held liable to the trust may be regarded as a constructive trustee since there is trust property to which the trust can attach

· It may be said that the property can be traced into the stranger’s hands

· However the stranger may also be liable to account to the beneficiaries for an improper gain or be liable to compensate the trust for a loss

· Stranger to the trust ought to be called a constructive trustee only of the court awards the proprietary remedy of the constructive trust to the beneficiaries

· A constructive trust isn’t precluded when the stranger didn’t receive trust property- if the constructive trust is remedial the court can recognise a property interest where none existed before

· In most situations a personal remedy is adequate and then a constructive trust ought not to be imposed- if that’s the case the stranger ought also not be called a constructive trustee, but instead ought to be described as someone who is liable to account for profit or pay compensation to a trust

Knowing Assistance in a Breach of Trust

· The category of a stranger is concerned w/ a person who assists the trustee, w/ knowledge, in a dishonest and fraudulent design or breach of trust

· He/she will be liable to the trust but the remedy will vary w/ the circumstances- almost all the cases are concerned w/ the personal liability of the stranger who has assisted the trustee in a dishonest or fraudulent design- such a stranger shouldn’t be called a constructive trustee

· Knowledge is the correct test and differs from notice- the concept of notice developed in equity to protect vulnerable equitable property interests as against others dealing w/ the property

· A subsequent purchaser who deals w/ property after the creation of an equitable interest is denied priority to the equitable interest if he took the property w/ notice of the interest- the concept of interest is thus concerned w/ establishing priorities to claims to property interests

· Equity distinguished 3 different kinds of notice: actual, imputed and constructive

· Actual Notice( simply means that a subsequent purchaser has actual notice- he doesn’t get priority over the prior interest

· Imputed Notice( the type of notice that a person’s agent has- the agent’s notice is, absent fraud on the agent’s part, imputed to the principal

· Constructive( means that a person dealing w/ property is fixed w/ notice even though he didn’t have actual notice and his agent didn’t have notice- the person dealing w/ the property is denied priority b/c he could and ought to have found out about the existing property interest by making appropriate inquiries and there were facts which alerted the person to make the appropriate inquiries

· A stranger who has actual knowledge of a trust can be made liable to the trust- it’s debatable whether the knowledge of an agent can be imputed to the stranger- however a stranger who has constructive knowledge of a trust can be made liable to it

· 2 approaches to the meaning of constructive knowledge: stranger who

· negligently fails to make the required inquiries- this imposes an objective test- renders a stranger liable for 1) knowledge of circumstances which would indicate the facts to an honest and reasonable person and 2) knowledge of the circumstances which would put an honest and reasonable person on inquiry

· wilfully shuts his eyes to the trustee’s dishonesty or wilfully or recklessly fails to make the inquiries that an honest and reasonable person would make- imposes subjective test- this approach has gained the upper hand

· Trustee de son tort( 1) has this person acquired legal ownership of the trust property- can still be a trustee de son tort if they haven’t acquired the property but have the means to acquire it; 2) The person gets involved in order to undertake the administration of the trust- e.g. a person who is wrongfully appointed as a trustee- in effect are imposing a constructive trusteeship on them- that means that they can be personally liable just as the true trustee can be personally liable

· Liability not based on dishonesty- but on the fact that he takes control of trust property and purposes to act for the beneficiaries- he will be liable in the same way as the express trustee would have been for any breach of trust- this means that the trustee will hold any identifiable trust property as constructive trustee be accountable to the trust for any profits and be liable in an action for compensation for any loss

· A person who although not appointed a trustee, intermeddles in a trust by assuming some or all of the obligations of the trustee, is regarded as a constructive trustee of the property of the beneficiaries

· A person who knows he is dealing w/ trust property and who receives or later acquires it w/ such knowledge

· To be liable the person who assumes to act as trustee must have the legal estate, be in a position to call for it or at least have control of the trust property so as to be in a position to dispose of it

· Knowing Assister( someone who helps out in the breach of trust- Wamco v. Acosta( the D accepted money from Gaspar knowing that G wanted to hide it. Won the lottery after agreeing to split the ticket w/ his plumber- the friend was to hold and hide for G- the P found this out and traced the money into the hands of the D- G found to be a trustee and his friend to be a wrongful assister- would be treated as a trustee and could be sued just as a trustee

· Have to have malfeasance- has to be a dishonest act

· Have to look at the state of mind of the trustee- what makes someone liable is that they have knowingly engaged in a dishonest breach of trust- if trustees actions aren’t dishonest then the knowing assister can’t be held liable

· Air Canada v. M&L Travel Ltd.( In addition to a trustee de son tort there were traditionally 2 ways i/w a stranger to the trust could be held personally liable to the beneficiaries as a participant in a breach of trust: 1) as one in receipt and chargeable w/ trust property, and 2) as one who has knowingly assisted in a dishonest and fraudulent design on the part of the trustees. The former category of constructive trusteeship has been termed “knowing receipt” or “knowing receipt and dealing”, while the latter category has been termed “knowing assistance”. The basis of liability raises to issues: 1) the nature of the breach of trust and the degree of knowledge required by the stranger. To be held liable the stranger must have had both actual knowledge of the trust’s existence and actual knowledge that what is being done is improperly in breach of that trust. If the trust was created by statute then the stranger is deemed to know about it. If the trust was contractually created then whether the stranger knew of the trust will depend on his familiarity or involvement w/ the contract. If the stranger received a benefit as a result of the breach of trust, this may ground an inference that the stranger knew of the breach. The receipt of a benefit will be neither a sufficient nor a necessary condition for the drawing of such an inference.

· Re Barney( They weren’t trustees de son tort. They didn’t have legal ownership of the trust property- having veto over the owner’s ability to transact w/ it isn’t the same as having property.

· Maguire v. Maguire( He was a trustee de son tort b/c he had money in his own account and was performing a trust function.

Notice and Knowledge

· Knowledge or Actual Notice( describes the actual state of mind of the trustee

· Constructive Notice( deemed to be the equivalent of knowledge

Subjective Forms of Constructive Notice

· Wilful Blindness( it’s obvious to the recipient that the property is impressed w/ a trust but the recipient chooses to shut her eyes to the obvious in order to be able to deny knowledge

· Failure to Make an Obvious Inquiry( an honest and reasonable person would appreciate that the property may well be impressed, and the recipient seeing that, consciously chooses not to inquired in order to be able to deny knowledge

· Undermines the ability to claim bona fide purchaser for value w/o notice status

· Undermines ability to claim to be an innocent volunteer

· Sufficient level of notice to brand someone either a wrongful receiver or a wrongful assister

Objective Forms of Constructive Notice

· Negligence( the recipient has knowledge of circumstances that would indicate to an honest and reasonable person that the property is impressed w/ a trust and shouldn’t be received- this won’t suffice for liability of a wrongful assister- there is a difference b/w malfeasance and misfeasance- to be liable as a wrongful assister you have to have malfeasance

· Negligent Failure to Inquire( the recipient has knowledge of circumstances that would indicate to an honest and reasonable person that the property could well be impressed w/ a trust, but the recipient negligently fails to make the necessary inquiries

· Imputed Notice( a principal is deemed to have that knowledge acquired by his agents, acquired by those agents in the course of their duties

· Statutory Notice( i.e. Personal Property Security Act, Registry Act, Land Titles Act, Sale of Goods Act, Bills of Exchange Act

Knowing Recipient of Trust Property

· A stranger who receives property w/ knowledge that it’s been transferred in breach of trust doesn’t, like a trustee de son tort, purport to act for the beneficiaries, but for himself

· The constructive trustee simpliciter has the advantage of statutory limitarion periods

· A person who receives trust property from a trustee may be a constructive trustee of the property

· A person who is a bona fide purchaser for value of the legal estate w/o notice won’t be a constructive trustee, but other strangers will if they took w/ actual or constructive notice of the trust

· Liability as a constructive trustee depends on notice, not knowledge- b/c the beneficiaries are seeking priority for their equitable interest over the stranger

· The liability of a stranger who receives trust property is sometimes also described as a liability to make specific restitution of property- the right of beneficiaries is often referred to as the right to trace the property that belongs to them

· Citadel General Assurance Co. v. Lloyds Bank of Canada( Liability on the basis of knowing receipt requires that strangers to the trust receive or apply trust property for their own use and benefit. The knowing receipt category of liability requires that stranger to the trust to have received trust property in his personal capacity, rather than as an agent of the trustees. Relief will be granted where a stranger to the trust, having received trust property for his own benefit and having knowledge of facts which would put a reasonable person on inquiry, actually fails to inquire as to the possible misapplication of trust property. It’s this lack of inquiry that renders the recipient’s enrichment unjust.

(h) The Beneficiary’s Liability to Third Parties

· If a trustee enters into a contract w/ a 3rp party and the trustee breaches the contract and the 3rd party sues the beneficiary- no action b/c there is no privity of contract

· Different than a principal and agency relationship

· When an agent enters into a contract the agent enters in on behalf of the principal- the 3rd party is allowed to sue the principal b/c the agent is acting on behalf of the principle

· B/c the principal is driving the relationship it makes it fair to hold the principal responsible

· Not usually so in a trust- beneficiary isn’t responsible

· Possible to have overlapping trust and principal/agency relationships- the 3rd party might be able to sue the trust beneficiary- this happens in cases of bare trusts( trust i/w the trustee has no discretion- is simply holding property for the benefit of another- e.g. case below

· Trident Holdings Ltd. v. Danand Investments Ltd.( An agent acts for and on behalf of his principle and subject to his control; a trustee as such isn’t subject to the control of his beneficiary, although he is under a duty to deal w/ the trust property for the latter’s benefit in accordance w/ the terms of the trust and can be compelled by the beneficiary to perform his duty. The agent owes a duty of obedience to his principal; a trustee is under a duty to conform to the terms of the trust. The distinguishing characteristic of the bare trust is that the trustee has no independent powers, discretions, or responsibilities. His only responsibility is to carry out the instructions of his principals- the beneficiaries. If he doesn’t have to accept instructions, if he has any significant powers or responsibilities, he isn’t a bare trustee. The beneficiaries of a trust aren’t subject to personal liability to 3rd parties on obligations incurred by the trustee in the administration of the trust. Where the trustees are also agents of the beneficiaries, the beneficiaries are personally liable upon contracts made by the trustees in the administration of the trust, unless otherwise provided for in the contracts. So also are beneficiaries liable to 3rd parties for torts committed by the trustee in the administration of the trust if they are also agents of the beneficiaries.
The Trustee















(a) The Basic Duty of Loyalty and Good Faith

· The fiduciary concept

(b) Duty to Cary out Trusts and to Use Powers for Proper Purposes

· Duty to protect and invest the property (unless there is a stipulation to the opposite)

· Duty to re-coop trust property id it’s wrongfully taken

· Schipper v. Guaranty Trust Co. of Canada( The court will generally refuse to interfere w/ the uncontrolled discretion of a trustee where the trustee is acting bona fide. However, the court is entitled to interfere where the trustee is attempting to exercise it’s discretion to achieve a purpose not intended under the terms of the trust.
(c) Duty of Care and its Standard

· Deals w/ misfeasance- concern w/ quality of the performance of the trustee in handling the trust

· Importance difference of the standard re: the types of performance of the trustee- the types of activities

· Difference b/w duties and discretions of powers- although often when have a duty you may also have a discretion

· Impose strict liability if have a job to do, a duty to do it and fail to do it- it’s a breach of trust

· Not absolved if go to a lawyer to get legal advice- are still liable- trustee will have to sue the lawyer for the bad advice- getting assistance from someone else isn’t going to exculpate you from liability 

· Subject to the courts discretion to relieve breaches of trust, trustees are strictly liable for the erroneous discharge of their duties

· Trustees are jointly and severally liable- can sue all of them or just one of them- if sue one then that one can get money from the others- claim contribution

· Fales v. Canada Permanent Trust Co.; Wohlleben v. Canada Trust Co.( Traditionally the standard of care and diligence required of a trustee in administering a trust is that of a person of ordinary prudence in managing his own affairs. This standard has been applied equally to professional and non-professional trustees. This standard may be relaxed or modified up to a point by the terms of a will. But however wide the discretionary powers contained in the will, the trustee’s primary duty is preservation of the trust assets, and the enlargement of recognised powers doesn’t relieve him of the duty of using ordinary skill and prudence, nor from the application of common sense. The right to hold may be ancillary and subsidiary to the basic duty to convert and invest. What is a reasonable delay in selling will depend upon the particular circumstances but where the duty of the trustee is to sell, call in and convert to investments authorised for trustees, a heavy burden rests upon a trustee, where loss is suffered by reason of retention of speculative non-trustee securities, to show that the delay in selling was reasonable and proper in all circumstances.

Power to Excuse Trustee

· The court has a statutory discretion to grant trustees relief from liability is they acted honestly and reasonably and ought fairly to be excused

· Honesty= the trustee’s bona fides and his intention to act in the welfare of the trust

· Reasonably= the standard of care imposed on the trustee- the court measures the trustee’s conduct against the conduct of a prudent business person in his own affairs

· Ought fairly to be excused= directed to the nature of a breach, the fact that the trustee was inexperienced, or other similar special circumstances 

· Fales v. Canada Permanent Trust Co.; Wohlleben v. Canada Trust Co.( A trustee isn’t expected to be infallible not the guarantor of the safety of estate assets. If relief from liability is sought by the trustee, all of the circumstances would have to be considered, including whether the trustee was paid for its services, whether the breach was merely technical in nature or a minor error in judgment, whether decline in value of sureties was attributable to general economic conditions, whether the trustee is someone who accepted a single trust to oblige a friend or is a company organised for the purpose of administering estates and presumably chosen in the expectation that is will have specialised departments and experience officials, and whether the conduct of the trustee was reasonable. S. 98 of the Trustee Act permits the court or a judge to relieve a trustee from personal liability for breach of trust is the trustee has acted honestly and reasonably and ought fairly to be excused.

Trustee Act

· S. 35( Technical Breaches of Trust

· S. 35(2)( doesn’t apply to liability for a loss to the trust arising from the investment of trust property (amendment)

· S. 18(1)( a sale by a trustee can’t be impeached on the ground that the conditions of the sale were unnecessarily depreciatory unless the consideration was thereby rendered inadequate

· S. 20(3)( exonerates a trustee from having appointed or concurred in appointing a solicitor or bank manager to receive trust property, provided that the trustee sees to it that the moneys are paid over to him promptly

· S. 31( limits a trustees liability for loss on a mortgage investment to the amount in excess of the amount which could properly have been invested in that manner

· S. 32( exonerates a trustee from continuing to hold an investment that has ceased to be an authorised investment

· S. 33( limits a trustee’s liability to moneys and securities actually received by him and provides that the trustee is liable only for his own acts, receipts, neglects, and defaults and not for those of co-trustees w/ whom the trust property has been deposited- a trustee isn’t liable for the insufficiency or deficiency of any securities, nor any other loss unless the loss happens through his own wilful default

· S. 34( enables the court to impound the interest of a beneficiary who has instigated, requested, or consented to a reach of trust and to indemnify the trustee out of that interest

· Re Poche( A trustee must be held responsible for any loss resulting from his gross negligence, regardless of any provisions in the trust instrument relieving him from such liability.
· Indemnification- one of the D’s doesn’t just have to pay their share of the award but also part of someone else’s share- pay more than equal contribution- e.g. fraud

· Will happen if A committed fraud but B didn’t and both are co-trustees

· Rights of indemnification also arise where one of the trustees is a beneficiary- entitled to indemnify yourself out of the beneficiary’s share- that beneficiary loses the right to sue

(d) Duty Not to Delegate

· As a general rule trustees may not delegate any of their powers or duties to others- rationale is that when trustees accept office, they accept the obligation to manage property for another and they won’t be allowed to shift that obligation to others

· If a reasonably prudent person would delegate a job to someone else then you can in certain circumstances

· If expressly authorised by statute or the trust instrument

· If the duties aren’t required to be performed personally

· If its clearly necessary, that is, there is no other practical way for the trustee to perform

· If it’s common business practice to delegate the particular power or duty- if in the ordinary course of affairs, it would be prudent for a person to delegate performance of certain duties, a trustee may delegate those duties

· If delegation is permitted, trustees may use agents but they are still responsible for making all decisions- ultimate responsibility for decision-making rests w/ the trustees

· Having delegated you have some important responsibilities

· Have to delegate to proper person

· Inform yourself about the delegate

· Monitor the delegate- if appears to mess up and should have known that then can be in breach of trust

· If a trustee is entitled to delegate and does so properly, the trustee isn’t liable for any losses that result to the trust from the delegation- in the event of an improper delegation, the trustee is liable for any and all losses to the trust- might be able to recover it from the 3rd party

· If you delegate to someone and they breach the contract by acting negligently then have a duty to sue that person to re-coop losses- if don’t go after them then will be in breach of duty

· Some decision aren’t supposed to be delegated

· Fundamental policy decisions- Re: Partanen
· Settlor gave money on trust for scholarships for students in mining and agriculture

· Breach of trust for the trustee to just give the money to the university- transferred the essence of the trust- it was to basic and too fundamental a decision to be delegated- went beyond asking for advice

· Marginal limits on power to delegate- Can’t delegate discretionary trust duties- Decisions that go to the heart of the trust

· S. 20 (1-4) of the Trustee Act deals w/ delegation

· Speight v. Gaunt( A trustee sufficiently discharges his duty if he takes in managing trust affairs all those precautions which an ordinary prudent person of business would take in managing similar affairs of his own. There is one exception to this: a trustee must not choose investments other than those which the terms of the trust permit, though they may be such as a prudent person of business would select for his own money. Where there is a usual course of business the trustee is justified in following it, though it may be such that there is some risk that the property may be lost by the dishonesty or insolvency of an agent employed.

(d) Other General Duties

Duty to Account

· Requirement that the trustee share information w/ beneficiaries- explaining decisions made

· No requirement to make photocopies according to case law

· Must be in a position on reasonable notice to allow beneficiaries to examine the books- have to give reasonable notice

· Can provide formal mechanisms for accounting- have to put it in the trust instrument

· S. 23(1) Trustee Act- allows the trustee the discretion to pass accounts- given to the trustee, not the beneficiaries

· Trustees have an obligation to apportion expenses and receipts

· The only different b/w a power and a duty is construction- is it mandatory or a discretion

· If mandatory then it’s a duty and can be enforced

· If permissive then it’s a power and a trustee may or may not choose to use that power

· Term trust is also used to describe duties- distinguished from mere permissions or powers

· Power enables but doesn’t require

· As a general rule trustees can’t be obliged to use a power

· A trustee is under the obligation to consider the use of a power but isn’t required to exercise it

· A prudent person will take into account all their options before making a decision- should turn your mind to using that power whether or not the trustee ends up using it- should come up w/ an explanation why they didn’t use the power

Duty to be Impartial

· Trustee owes fiduciary duties- owed equally to all beneficiaries- The trustee must act w/ an even hand

· Re: Smith( The court ordered that some of the shares be sold. The shares were growing in value, which was good for the capital beneficiary but wasn’t good for the income beneficiary, the mother. The trustee has to turn his mind to the needs of both sides. The actions of the trustee have to be good for both the capital and income beneficiaries

· Whatever power the trustee is given they have to be exercised consistently w/ the powers of the trustee

· The trustee may have the power of holding onto the shares but that has to be read in light of the trustee’s duty to act even-handedly

· Where there is a duty to convert, the duty to act w/ an even hand is more important

· There is no implied duty to convert land

· If there is an express duty to convert in a will it will require the conversion of personal and real property

· If inter vivos trust there is no implied duty to convert- only if expressly stated

· Shipper v. Guarantee Trust Co. of Canada( Appeal dismissed. The court compelled the trustees to use the power. The intent of the settlor was to provide first for his wife and then if anything was left over would go to the capital beneficiaries. At the time the trust was set up there were no grandchildren. The court looked at the purpose and intent of the trust and found that it was to maintain the wife at a lifestyle to which she was accustomed to. The court imposed an obligation out of a power. 
· Nichols v. Central Guaranty Trust Co.( It’s well-settled that a trustee must deal even-handedly b/w classes of beneficiaries. The trustee’s duty must be discharged w/ honesty, objectivity, and care. Impartiality lies in the presence of an honest and objective evaluation of each named beneficiary’s position, and a consequent decision. The same is true when trustees have a power of encroachment over capital. The duty of impartiality has been breached when honesty, objectivity and care are all present but the result is on which favours beneficiary A over beneficiary B w/o an express or implied authority from the trust instrument.
 (f) Statutory Powers

Generally

· A trustee, even though the nominal owner of trust property, is to preserve the trust fund- this primary obligation limits his powers I dealing w/ the property- only powers inherent in the office of trustee are those required to preserve that trust fund and deliver it to the beneficiary as indicated by the terms of that trust

· Frequently duties are coupled w/ a power- the n have to exercise the power to fulfill the duty

· If the power is one that needs to be exercised in order to fulfill the trust duties, and the power holder refuses, then the trustee will inherit the power

· Powers will lapse if not used w/i a reasonable time- duties never lapse- some powers will last the entire time of the trust but have to consider whether its good to use it- there will come a point in time where it will be unreasonable to use it

· If a mere power it’s personal to the power-holder- if the power-holder dies then the power dies too

· Re: Boyce( man owned 4 homes that he wanted to divide b/w his daughters (2)- one got first pick and the other 3 would go to the other daughter

· The daughter w/ first choice predeceased the trust- the power to choose a home perished w/ the daughter- there was no way to figure out which homes should then go to the other daughter

· The provision failed- there was intestacy w/ respect to the homes

· Canadian cases today wouldn’t follow this decision

· When give a power to a trustee it’s called a fiduciary power

· When give power to someone who isn’t a trustee it’s called a mere power- no obligation on the holder to exercise it- can refuse to use it

· If they choose to use the power then can potentially be sued- the standard expected is far lower then the standard expected of a trustee- the only limits on the decision are that it can’t be fraudulent (e.g. invest in own benefit) nor capricious (if doesn’t give consideration to any rational criteria)

Investment Powers

· Most common is an investment power- standards to be used in making investments- see s. 27(2) of amended Trustee Act- can invest in anything that a prudent investor would invest in- an unsecured loan isn’t something that a prudent investor would invest in

· Trustee must exercise the care and skill that a prudent investor would use- the standard of care that any trustee is held to- a prudent standard of care

· Obliged to turn your mind to: inflation, tax consequences, etc.

· 4 ways to limit

· The trustee must only invest in approved investments

· The trustee must act in an even-handed manner in choosing investments- have to be good for all beneficiaries

· The trustee must act honestly in selection of investments- can’t act for your own benefit unless you get it cleared beforehand

· Have to comply w/ standard of care provided for in s. 27(1) of Trustee Act (prudent investor)

· Can breach trust by delegating investment decisions- but you can get advice as long as don’t give the advisor too much authority in making the decision

· Can give a power to anyone- e.g. Aunt Sally who’s good at making investments

· Dispositive power- the trust is to be disposed as Aunt Sally decides even though she isn’t a trustee

· Trustee bound by the trust to live up to the duties- a power-holder hasn’t received anything, therefore can’t impose a duty on them

· Courts won’t do the trustee’s job for the trustee- if it’s a matter that the trustee can do for themselves then the court should be pestered w/ it

· Courts won’t tell trustees how to exercise their powers- Re: Wright( judgment call about whether to sell or not- the court didn’t want to interfere and said it was a matter for the trustees to figure out- if there is risk for the trust then the court will get involved- i.e. a deadlock that is imperilling the trust

· Learoyd v. Whitely( It’s the duty of a trustee to confine himself to the class of investments which is permitted by the trust, and likewise avoid all investments of that class which are attended w/ hazard. While trustees can’t delegate the execution of the trust they may avail themselves of the services of others wherever such employment is according to the usual course of business. If they employ a person of competent skill to value a real security, they may, so long as they act in good faith, safely rely upon the correctness of his valuation. They can’t rely on a bare assurance that the security is sufficient in the absence of detailed information which would enable them to form, and w/o forming an opinion for themselves. If they choose to rely on his opinion w/o the means of testing its soundness that can’t escape from personal liability should the security prove defective.

(g) Advice of the Court

· One mechanism for the resolution of deadlocks is for the trustees to apply to the court for direction on the exercise of their powers

· S. 60 of the Ontario Trustee Act( Application to Court for Advice

· (1) A trustee, guardian or personal representative may, w/o the institution of an action, apply to the Ontario Court (General Division) for the opinion, advice or direction of the court on any question respecting the management or administration of the trust property or the assets of a ward or a testator or intestate.

· (2) The trustee, guardian or personal representative acting upon the opinion, advice or direction given shall be deemed, so far as regards that person’s responsibility, to have discharged that person’s duty as such trustee, guardian or personal representative, in the subject-matter of the application, unless that person has been guilty of some fraud, wilful concealment or misrepresentation in obtaining such opinion, advice or direction

· Provision is of limited utility- b/c the courts are reluctant to interfere w/ the exercise of discretion, the court will often only advise whether a power or duty must be exercised- the court may even direct the trustees to act- i.e. exercise the power or duty but it won’t direct the trustees how to act/how to exercise any particular power or duty

· Duties must be discharged but the exercise of a power is discretionary

· If a deadlock arises in relation to a duty and the majority of trustees wish to act, the court is more likely to direct that the trustees act b/c of the imperative nature of duties but if the stalemate arises in relation to the exercise of a power, different consideration prevail

· When the testator has given a pure discretion to trustees as to the exercise of a power, the court doesn’t enforce the exercise of the power against the wishes of the trustees but it does prevent them from exercising it improperly

· But in all cases where there is a trustee or duty coupled w/ the owner of the court will then compel the trustees to carry out in a proper manner and w/i a reasonable time

· Generally conceded that courts won’t intervene when the trustees are deadlocked over the exercise of a power, if the failure of the trustees to exercise the power would frustrate the intention of the testator or harm the interest of the beneficiaries, the courts will intervene

· If the exercise of a power has been considered but not acted upon, the court will do nothing

· If the exercise of a power hasn’t been considered at all the courts will interfere

· If the power has been exercised, the court won’t interfere unless the decision to exercise it was made in bad faith, oppressively, corruptly, or otherwise improperly

· If there is a conflict b/w a duty and a power, e.g. when trustees have a duty to convert and a power to retain, only unanimity will succeed in causing the trustees to act

· Where there are equally balanced powers, e.g. a power to convert and a power to retain, the courts will intervene in cases of deadlock on the basis that the trustees are under a duty to exercise one power or the other they do so they fail to discharge their duty

· The courts inherent jurisdiction to supervise the exercise of trustees’ discretion can’t be displaced- therefore specific provisions in the trust instrument which purport to relieve trustees from liability, except for acts of wilful dishonesty or knowing breaches of trust won’t prevent the courts from intervening when the trustees are grossly negligent

· Re: Wright( The executors can’t come to the court and ask whether the present is a good or bad time to sell stock or anything else, or ask whether a price is sufficient or insufficient. Powers and discretion of executors and trustees w/ respect to the sale, retention and investment conferred by a will may be divided into 3 categories:

· Where there is an absolute to sell or convert to which is added a discretionary power to retain- in such a case the basic duty is to convert

· Where there is an absolute trust to retain to which is added a discretionary power to convert- in such a case the basic duty is to retain

· Where there is a power to sell or convert w/ an equal power to retain

The Express Trust












Establishing the Trust













· An express trust is one that is intentionally created by its maker- contrasted w/ resulting and constructive trusts which are created by operation of law

· There are four requirements that all valid express trusts have to meet:

· All the parties of the trust must be capacitated

· There must be certainty of intention to create a trust, certainty of subject-matter, and certainty of objects

· The trust must be constituted- the trust property must be transferred to the trustees

· All the requisite formalities must be met

Certainty of Subject Matter

· Look at whether the property is described w/ sufficient definition so that you can identify it

Certainty of object

· Won’t have a trust if you don’t know who the beneficiary is

Generally















· Formula to ID whether one exists- there are elements that have to be present

· Are those created intentionally by the settlor or testator

· It has to be properly constituted

· Settlor/testator must have the capacity to created a trust- legal ownership and has the capacity to transfer ownership (capacity)

· Settlor/testator must manifest an unequivocal intention to create a trust (certainty of intention)

· The subject property must be certain as must the share that each beneficiary is to receive (certainty of subject)

· The beneficiaries of the trust must be certain, or where the trust is foe a purpose and not a person, that person must be legally recognised and established w/ certainty (certainty of object)

· The subject property must be transferred to a trustee- if the settlor os to be the trustee of an inter vivos trust, no actual transfer is required- the manifestation of intention will be a declaration of trust which will create a national transfer from the settlor, as absolute owner of the property interest to himself as trustee

· Particular rules apply where the transfer isn’t contemplated (constitution)

· Formalities considerations may also com into play- 2 situations

· Where transferring land on trust

· Where trying to set up a trust where the property is an equitable interest

· Except for the above 2 cases usually a trust won’t be invalid b/c formalities weren’t followed to the letter

· The formula for a valid trust subject to perpetuity considerations is as follows (check list):

· Capacity

· Certainty of intention

· Certainty of 1) subject matter and 2) share

· Certainty of object and compliance w/ the beneficiary principle

· Constitution= trust and formalities

· Re: Vanderbell( Trust( if you’re going to set up a trust then you have to identify who gets the benefit- otherwise will be treated as if in trust for the settlor

· Krangle v. Brisco( The best way to ensure that the money will be used for the child, the court made it a condition that the money be placed in a trust for the child. The trust would protect the funds from dissipation or imprudent investment, insulate them from potential creditors of the parents and ensure that the portion of the funds remaining on the death of the parents would remain available for his care if he survives them. The trust funds will be invested by the parents as trustees in investments authorised by the Trustee Act.

· Metropolitan Toronto Pension Plan (Trustee of) v. Toronto (City)( The settlor of a trust may reserve a power of revocation but b/c a power of revocation is inconsistent w/ the fundamental concept of the trust, such a power may only be sustained if the power is clearly and unequivocally reserved to the settlor at the time the trust is created. An amending power, even a very broadly worded one, doesn’t bring w/ it the power to revoke. Amendment and revocation are 2 different concepts. Amendment means change, not cancellation, which the word revocation connotes. Court looked at the statute and concluded that it doesn’t include a power of revocation. The provisions of the statute allowed changes to the trust by agreement or as otherwise allowed by law.
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· Rules that apply to capacity on he trust essentially the same as those which apply to the holding and transfer of property to generally

The Creator of the Trust

· There are 3 potential incapacities for the creator of the trust: 1) minority, 2) mental incompetency, and 3) bankruptcy

· Minors may not make valid wills unless they fall w/i a statutory exception- such statutory exceptions can be seen in Ontario’s Succession Law Reform Act which enables a minor to make a valid will if at the time of making it the minor is or has been married, it contemplating marriage and the marriage subsequently occurs, is a member of the Canadian Forces, or is a mariner or seaman in the course of voyage

· A person found to be mentally incompetent can’t make a valid will or inter vivos settlement except as permitted by statute- in Ontario a mentally incompetent person, through his/her committee of the Public Trustee, may enter into a domestic settlement subject to the court’s approval

The Trustee

· Anyone capable of holding property in his/her own right is capable of holding property as trustee- thus any capacitated individual or limited company can be a trustee- b/c unincorporated associations have no separate legal personality, they are incapable of holding title to property and are thus incapable of acting as trustees

· Courts also have the power to deal w/ situations i/w mentally incapacitated person has been appointed trustee

· Court may empower a committee to fulfil the duties of the office of trustee

· The court has the power to appoint a new trustee when it’s for the benefit of the afflicted person or otherwise expedient

The Beneficiary

· All persons including minors, mentally incapacitated persons, bankrupts and corporations can be the beneficiaries of a trust

· A trust may even benefit unborn or unascertained persons- in such cases a representative is appointed to protect their potential interests

· B/c unincorporated associations have no separate legal personality, they are incapable of being beneficiaries of a trust- it’s possible however to transfer property to trustees of an unincorporated associations

The Certainties














(a) Certainty of Intention

· The court must find an intention that the trustee is placed under an imperative obligation to hold the property on trust for the benefit of another and ultimately to distribute the property to the other

· The intention is inferred from the nature and manner of the disposition considered as a whole

· The language employed must convey more than a moral obligation or mere wish as to what is to be done w/ certain property

· What is the result if on construction it’s found that no certainty of intention exists?

· To answer this you must determine what was intended

· If the intention was that the trustee receive an outright gift then the trustee will take absolutely- the rules determining ownership in this situation are those that govern gifts, not trust law

· If the intention was that the holder of the property was to have a power of appointment over it, then the persons entitled in default of exercise of power will take equitable title subject to divesture

· Trust Declaration

· Need some clear strong indication of an intention to create a trust- clear, profound solemn indication

· You don’t start from the assumption of a trust- start from the assumption that there is no trust

· In the context of declaration of trust certainty and constitution are the same issue- need clear indication that you are changing your relation to that property

· Need certainty of intention before hold someone responsible for all the obligations of a trustee

· Trust Transfer

· Don’t want to presume a gift to the trustee instead of the creation of the trust- also require a strong intention where it’s a gift- presume a resulting trust rather than a gift

· That won’t apply in the situation of a will- don’t start from the assumption that you are getting a trust

· Similar in situation of somebody close to you- partners, children- common for gifts to be made to them

· If will impose trust obligations on the individual then want to know whether the trustee has the intention of being a trustee- a clear indication of a trust

· In such a situation the court will presume a trust transfer- the other person has to prove that it was a gift

· Johnson v. Farney( An absolute gift isn’t to be cut down to a life interest merely by an expression of the testator’s wish that the donee shall by wish or otherwise, dispose of the property in favour of individuals or families indicated by the testator. A wish or desire so expressed is no more than a suggestion, to be accepted or not by the donee, but not amounting to a mandate or an obligatory trust.
· Has the settlor conveyed a certain intention to impose a mandatory obligation on the trustee to treat the property as subject to enforceable trust- he said “wish”- and expression of hope but not a mandatory obligation- precatory words

· Specific language used( Is the language apt to impose obligation?

· Context i/w the words are used( Does context enlighten us as to the meaning of the words used?

· Imprecision( Is the document precise enough to support a mandatory duty

· Contradictions( Is there anything in the instrument or circumstances suggest that there was no intention to impose trust obligations?

· Relevant Practice( Bearing in mind it’s subjective interest that is at issue, is there a relevant and personal or business practices that could assist in illustrating the settlor’s likely intention?- e.g. business practice

· Efficacy( The parties are likely to intend their arrangements to e effective in accomplishing their purposes- is it sage to assume that the settlor must have had a trust in mind, in order to make the relevant arrangements effective?- look at what their ultimate objective was

· Air Canada v. M&L Travel( Co-mingling of trusts isn’t indicative that there isn’t a trust (not a necessary indication of a trust)- they did set up a trust account- set it up this way b/c might not get paid right away, need to calculate commissions and need reasonable time for the business to deal w/ its accounting- court heavily influenced by the fact that this was usual practice in the airline industry
· The best way for Air Canada to be paid is to create a trust- so it must have been what they had in mind

· Shannon v. Shannon( In order to establish a trust you must show 1) certainty of subject matter, 2) certainty of beneficiary, and 3) certainty of intention by the settlor that the property be held in trust or that the law imposes a trust on the property.

· What makes it look like it’s not a trust?

· It would have to be a declaration of a trust

· Argue that it looks like a contract

· Context- found in a separation agreement- looks like a contract

(b) Certainty of Subject Matter

· The certainty of subject-matter requirement has 2 components

· A trust must have property which can be clearly identified as its subject-matter

· The terms of the trust must define the portion which each beneficiary is to receive or else vest the discretion to so decide in the trustees

· 2 problems can occur

· The subject property of the gift itself may be uncertain

· The quantum of each beneficial share may be unclear

When the Subject-Matter of the Trust is Uncertain

· Even if the language used in the trust instrument illustrates a clear intention to create a trust, no trust exists unless the subject-matter of the trust is ascertained- it must be possible to determine precisely what property the trust is meant to encompass

· The subject-matter is ascertained when it’s a fixed amount or specified piece of property- it’s ascertainable when a method by which the subject-matter can be identified is available from the terms of the trust or otherwise

· There are a number of potentially uncertain phrases- it’s valuable to follow the construction of all of them
· Re: Romaniuk Estate( Three elements are necessary for a trust: 1) the words must be so used that on the whole they ought to be construed as imperative, 2) the subject-matter of the trust must be certain, and 3) the objects or persons intended to have the benefit of the trust must be certain. 

Role of Certainty of Subject and Object

· Enable to court to enforce the trust

· Enable the court to know it’s enforcing the settlor’s intention

· Enable the beneficiary to control the enjoyment of the trust property

· Enable certainty of title

Ascertained or Ascertainable

· Ascertained( the specific trust property or the beneficiary are at that point described as to be nwon

· Ascertainable( a formula exits for identifying the specific trust property or the beneficiaries

· i.e. the “residue of my estate”, 1/3 of the remainder

· i.e. the first of all my cousins to get married

· Subject( trust property must be ascertained at the time the trust takes effect (although the share that each beneficiary takes can be ascertainable)

· Object( must be ascertained by the time that distribution is required

· Assume equal division unless it’s clear that isn’t what the settlor wanted

· If settlor provides formula for division then that’s the one you follow even if doesn’t divide things equally

Uncertainty in the Quantum of the Beneficiaries’ Interests

· A trust will fail and the property will result to the creator’s estate if the quantum of the beneficial ahres is uncertain

· The requirement of certainty of the quantum of the beneficiaries’ interests is unusual in that the courts have accepted that this kind of certainty can be cured

· The first cure is when the creator gives the trustees the discretion to decide quantum- note that this must be done expressly as the courts won’t imply such a discretion

· Second, in appropriate circumstances, the court will rely on the equitable maxi “equity is equality” to cure uncertainty

· Third, see the case below

· Re: Golay’s Will Trusts( There are 2 classes of cases w/ which the court is concerned in interpreting this particular provision in the will: 1) where discretion is given to specified persons to quantify the amount; 2) cases where no such discretion is expressly conferred upon any specified person. It’s common ground that the trustees weren’t given discretion so that if “reasonable income” doesn’t fail for uncertainty then it would be open to a beneficiary to go to court to ascertain whether any amount quantified by the trustees was a “reasonable” amount in accordance w/ the provisions of the will.

· Edmonton Pipe Pension Plan Trust Fund v. 350914 Alberta Ltd.( Where funds are commingled w/ other moneys, they are unidentifiable and any character of a trust is thereby lost b/c of lack of certainty of subject-matter.

· What is left cases( dealt w/ the validity of provisions that purport to give property absolutely to the recipient but then provide that “what is left” on the death of the recipient is to be divided among other designated persons

· In these cases, persons who were designated to receive “what is left” have argued that trusts were intended, that would cover any property left over on the death of the recipient

· Such arguments have tended to fail, primarily on the basis that as a matter of construction, the settlors or donors intended to give the property absolutely to the recipients (which is signalled by the expectation of the settlor or donor that the recipient us entitled as of right to use it all up if he wishes)

· Where property has been given away in this fashion by the settlor or donor, any attempt to then assert control over that property is repugnant to, or inconsistent w/, the gift and is void

· What is left terms would be invalid b/c of the uncertainty of the subject matter of the trustee

· Deeming Trusts( deeming trusts to exist in law is an expedient used by legislators to give priority in cases of insolvency

· The deemed trust technique enables businesses to carry on business efficiently w/o having to separate trust money- even though the money isn’t actually set aside as trust money, it’s deemed to be trust money

(c) Certainty of Objects

· Have to know who the beneficiary is- who the object is

· Sometimes there is ambiguity in the expressions used- trying to get at the state of mind of the settlor- try to understand the expressions from the settlor’s point of view- try to get to know everything about the settlor- the type of language they use

· Courts will look at relationship b/w settlor and the beneficiary to determine whether that person really is the beneficiary

· Tests: goal is to try to give effect to the intent of the settlor

· Determine what the criteria for selection of the beneficiaries- name of a particular person, if a group you have to be able to define everyone in a group

· If settlor didn’t want equal benefit then won’t require that all the beneficiaries are found

Fixed Trusts

· The phrase certainty of objects is used to describe 2 very different concepts

· One meaning is that a trust must be in favour of persons, not non-charitable purposes

· The second meaning is the requirement that the class of beneficiaries be described in sufficiently 

· If the creator hasn’t defined the class to be benefited in sufficiently clear terms, there can be no assurance that the intended class will take

· The beneficiaries will be unable to join together and terminate the trust once all are sui juris and sbolutely entitled- the court itself has an interest in having the class adequately defined for, if the trustees fail to distribute, the court must be able to step in and perform

· The test for certainty of objects is different for a fixed trust than for a discretionary trust

· The former is subject to the class ascertainability test

· The latter must comply w/ the individual ascertainability test

· Only valid where it can be said at the time the trust is created, w/ absolute certainty who the beneficiary is, or if certain criteria are provided at the time the trust is created for identifying the persons who will be the beneficiaries at the time of distribution

· Conceptual or Linguistic Certainty( language conjures up clear criteria for selection- describes the clarity of the language- language use conjures of clear criteria for selection

· Evidential Certainty( it’s certain that a particular individual would satisfy the criteria or selection (whether the criteria is clear or not)

· Fixed Trust to Individual( must have evidential certainty for that individual (which can exist in the case of individual trust where there is conceptual or linguistic certainty)

· Fixed trusts to a class of person( requires equal division among the class

· Test( the Class ascertainability Test

· Must have evidential certainty for all members (which necessarily requires that there is conceptual or linguistic certainty in the class description)- have to find all the members of the class 

· Must have evidential certainty for a particular claimant before trustee may distribute- doesn’t need to be conceptual certainty

· Fixed Trust to Individual Described as a Class( Must have evidential certainty for a particular claimant before trustee may distribute- doesn’t need to be conceptual certainty 

Test for Certainty of Objects of a Fixed Trust: Class Ascertainability

· In the case of a fixed trust it must be possible to ascertain each and every object so that a trustee can make a complete list of all beneficiaries

· A fixed trust is one i/w the trustees have no discretion to decide who the beneficiaries are, nor what proportion they are to take; the shares or interests of the beneficiaries are specified in the trust or are ascertainable and to perform the trustees must know the identity of each and every beneficiary

Discretionary Trusts and Powers

· New Test( must meet individual ascertainability test

· Valid if it can be said w/ certainty whether any given individual is or isn’t a member of the class (conceptual certainty) and

· Must have evidential certainty for a particular claimant before a trustee may distribute

· Need a wider and more comprehensive survey

Duties and Powers: Dispositive

· Perpetuity rules, based on the policy consideration that absolute ownership shouldn’t be held in abeyance indefinitely, require that all but charitable trusts be wound up at some point- trustees will be compelled to dispose of trust property to the beneficiaries, one of whom may be the original settlor

· Where someone is given discretion as to when the property is to be disposed of or what share of the property a beneficiary is to receive or even to whom the property is to be given, he has been granted a power of appointment

· Where that person isn’t a trustee, the power of appointment is treated in all respects as a mere power is in the administration context

· If the trustee is given a Dispositive discretion (as to whom is to receive, or in what share), and as a matter of construction he’s required to exercise that discretion, a discretionary trust has been created- he has a discretion and a trust- as w/ administrative trusts, should he fail for whatever reason to exercise it, he will be directed to, replaces, or a court will exercise it on the trustee’s behalf

Nature of Beneficial Interests

· Trust (Dispositive Duty)( beneficiary has the proprietary interest related to the trust property known as an equitable interest

· Can a) compel due to administration and disposition, or b) call upon property

· Mere Fiduciary Power (Dispositive Power)( beneficiary is called “appointee” and may or may not receive depending upon whether power is positively exercised

· Can a) restrain fraudulent exercises of the power; b) restrain capricious exercises of power; or c) restrict appointment to class members

· Discretionary Trust (Trust Power)( beneficiaries don’t have a proprietary interest in any particular item of subject property but have a qualified proprietary interest = to the fact that together all beneficiaries hold the entire equitable interest in the property

· Can a) compel proper administration; or b) call upon the trust property

Test for Certainty of Objects of a Discretionary Trust: Individual Ascertainability

· Power of Appointment (Individual Ascertainability Test)( Must have conceptual certainty- must have evidential certainty for a particular claimant before trustee may distribute

· Could it be said w/ certainty that any given individual is or is not a member of the class

· Expressed as: valid if it can be said w/ certainty whether any given individual is or isn’t a member if the class

· The discretionary trusts which pass the individual ascertainability test may fail if the definition of the beneficiaries is so hopelessly wide as not to form anything like a class so that the trust is administratively unworkable

· The 2 tests are set out in McPhail:

· Discretionary trusts and powers of appointment held by trustees are very similar in nature; a trustee’s obligations under a discretionary trust are similar to those of a trustee holding a power of appointment; and a trustee need not distribute the subject-matter of a discretionary trust in equal shares

· McPhail v. Doulton( Any trustee would surely make it his duty to know what the permissible area of selection is and then consider responsibly, in individual cases, whether a contemplated beneficiary was w/i the power and whether, in relation to other possible claimants, a particular grant was appropriate. A trustee w/ a duty to distribute, particularly among a potentially large class would never require the preparation of a complete lest of names. He would examine the field by class and category; might make diligent and careful inquiries, depending on how much money he had to give away and the means at his disposal, as to the composition and needs of particular categories and of individuals w/i them; decide upon certain priorities or proportions, and then select individuals according to their needs or qualifications. Although the trustees may be under a fiduciary duty to consider whether or in what way they should exercise their power, the court won’t normally compel its exercise. It will intervene if the trustees exceed their powers, and possibly if they are proved to have exercised it capriciously. In the case of a trust power, if the trustees don’t exercise it the court will. It may do so by appointing new trustees, or by authorising or directing representative persons of the classes of beneficiaries to prepare a scheme of distribution. The trustees ought to make a survey of the range of objects or possible beneficiaries as will enable them to carry out their fiduciary duty. A wider and more comprehensive range of injury is called for in the case of trust powers than the case of powers.

· Re: Baden’s Deed Trusts (No. 2)( Once the class of persons to be benefited is conceptually certain it then becomes a question of fact to be determined on evidence whether any postulant has on the enquiry been proven to be w/i it; if he isn’t so proved then he’s not in it. The test to be applied is “can it be said w/ certainty that any given individual is or isn’t a member of the class?”

Test for Certainty of Objects

a) Fixed Trust to Individuals

· Only valid where it can be said at the time the trust is created, w/ absolute certainty, who the beneficiary is, or if certain criteria are provided at the time the trust is created for identifying the persons who will be the beneficiaries at the time of distribution

b) Mere Power

· Valid if it can be said w/ certainty whether any given individual is or isn’t a member of the class

· Re: Allen rejected this test- used for conditions precedent

c) Discretionary Trust

· Valid if it can be said w/ certainty whether any given individual is or isn’t a member of the class

Test( Individual Ascertainability Test

· Conceptual or linguistic certainty and 

· Evidential certainty for those who will receive distributions

The Beneficiary Principle













· Morice v. Bishop of Durham( a trust for such objects of benevolence and liberality as the Bishop might select was invalid- there was no beneficiary capable of enforcing the trust

· The whole concept of a trust is that it imposes a duty that courts of equity will enforce- unless someone is there to monitor the trust, the trustee who has title is tantamount to an absolute owner for he can effectively do as he pleases w/ the property- thus as a simple rule a trust must have at least one beneficiary capable of enforcing it

· Charitable trusts are for the good of society- it’s considered worthwhile for the state to appoint an officer who can monitor and enforce the terms of charitable trusts- in Ontario have the Public Trustee

· Charitable trusts are artificially provided w/ someone who satisfies the beneficiary principle and they are therefore exempt from it

· Some non-charitable purpose trusts have been declared valid for the perpetuity period- these have been arbitrarily selected and constitute anomalous exceptions to the beneficiary principle

· Only humans or corporations can hold interest in property- yet there are many unincorporated associations that carry on various undertakings- if those undertakings are charitable, a gift to an association to facilitate those objectives is saved by the charitable trusts doctrine w/o the need for a beneficial owner- the treasurer or signing authority of the association holds nominal title

· If the undertakings of the association aren’t exclusively charitable, the solution isn’t so easy- clearly many such organizations accept what appears to be trust interests is quite complex

(a) General: The Purpose Trust

· Pertains to the object of the trust

· Purpose trust is often on its face invalid

· The basic question is the benefit of particular individuals intended or is the accomplishment of an objective paramount

· How do you save a purpose trust?

· Often it fails for want of a beneficiary- fails the beneficiary principle- largest class that have been allowed to overcome this problem are the charitable trust- b/c they have societal value

· Say its for a particular beneficiary or class of beneficiary- take a more aggressive view on standing

· Equity required a finding that that was the paramount purpose of the trust

· Consider it a charitable trust- then for the public benefit and the public trustee would be able to enforce the trust

· Became necessary to have a means of enforcement- standing on behalf of the public- the Office of the Public Trustee

(b) Charitable Trusts

· The law accords a number of advantages to charity that aren’t conferred upon trusts for persons or for non-charitable purposes

1) Exempt from Beneficiary Principle (Certainty) 

· Don’t need an identifiable beneficiary (person trust)- trusts for persons must comply w/ requirement of certainty of objects- if the objects/beneficiaries are uncertain the trust fails

· Charitable trusts don’t have to satisfy this requirement

· If a trust is for the benefit of charitable and non-charitable purposes it’s, subject to some exceptions, void in its entirety

· If the court determines that the creator of the trust intended to devote the property exclusively to charitable purposes, it doesn’t matter that the purposes aren’t further/poorly defined- the court is then faced w/ deciding who should benefit from the trust- it does so by directing the making of a scheme or by ordering a scheme itself

2) Preferred Perpetuity Treatment 

· Once given to charity then deemed to be permanently given to charity- can last forever

· Respecting the rule against perpetual duration but not the rule against remoteness in vesting- have to invest w/i the perpetuity period

· There are 4 situations i/w the rule applies to charities

· Future Gift to Charity( when the gift is for charitable purposes but the particular charitable object intended isn’t yet in existence or awaits the fulfilment of a condition precedent, the gift is valid and the property can be used initially for other charitable purposes under the cy-pres doctrine- the important question that the court must determine is whether there is an out and out gift to charity

· Chamberlayne v. Brockett( the testatrix declared her intention to “return her estate to God who gave it”- therefore she gave the estate as set out, there was a complete gift to charity immediately and the only thing that was postponed was the particular mode of charity

· Re: Mander( the testatrix wished to pay for the training for priesthood of a person from a particular church as soon as such a person should come forward- this case was distinguished from Chamberlayne b/c the gift depended on a future uncertain event and was therefore void for perpetuity

· Gift Over From a Non-Charity to a Charity( when there is a gift over from a non-charity to a charity on a future event which is too remote, the gift over is void
· Gift Over From a Charity to a Non-Charity( when the gift over is from a charity to a non-charity, and the event upon which the gift over occurs is beyond the perpetuity period it’s void- if the event is described as a condition subsequent, the gift over is struck down, making the gift to charity absolute- if the event is described as a determinable interest, the whole gift is struck down- in this situation the court often finds a general charitable intent and applies the gift cy-pres
· Re: Bowen( the court drew a distinction b/w a gift of property to charity for a limited time, leaving the undisposed of interest to fall into residue, and a gift of property to charity in perpetuity, subject to an executory gift over in favour of the residuary legatee; in the latter case, if the gift over arises upon an event that is too remote, it fails
· Gift Over From Charity to Charity( when there is a gift over from charity to charity on the happening of an uncertain future event, the gift over isn’t void for perpetuity- the reason is that it makes no different which charity is benefited b/c the effect is the same; the money is applied for the benefit of the public

3) Benevolent Construction
· Where its clear that settlor has charity in mind courts will work hard to save the gift- even if there is some ambiguity- the court will force some construction on it

· If a trust us capable of 2 interpretations, one of which will render it void and the other valid, the court will adopt the latter construction

4) Cy Pres Scheme
· This jurisdiction allows the court to order a scheme when the charitable purposes intended by the creator of the trust are impossible to carry out or are impracticable- the scheme carries out the intention of the creator by selecting objects as near as possible to those named

· If charitable property becomes impossible or impractical (initial and supervening) then the trust won’t fail- court creates a scheme to save it- make sure that settlor’s goals are fulfilled- if impossible or impractical then will give the charitable property to a purpose close in kind to what was intended by the settlor

· There are 2 issues that must be determined by the courts in cases of initial failure:

· Whether the trust is impracticable or impossible

· Whether there is a general charitable intention

· Impracticability arises when there is no longer a need for the purpose the testator intended- it means that the testator’s stated purposes can’t be carried out- it doesn’t mean that practical reason dictates that the funds would be better applied to similar purposes

· Impossibility arises when the trust can’t be carried out at all- many of the cases are concerned w/ a named institution which never existed or which has ceased to exist

· Whether a purpose is practical or impossible must be determined as of the time the trust takes effect, that is at the time of the deed which creates an inter vivos trust and at the time of the testator’s death under a testamentary trust- this is so even if the determination takes place until a later date, s/a after a prior life trust

· Another issue to be resolved in cases of initial failure is whether there is a general charitable intention- this issue arises b/c if the testator has designated a specific purpose it’s likely that he intended to benefit that purpose only- if that purpose is impossible or impracticable there will be a resulting trust to the estate- that will also be the case if a public appeals fails b/c insufficient funds are raised- on the other hand if the testator had a general charitable intention, then even though he named a specific beneficiary, the money can be applied cy-pres

· Re: Christian Brothers( gifts can fail unless they can be supported as purpose gifts, in which case they will be applicable by way of scheme for the indicated purpose, and if either or both can’t so stand there remains a final question, whether the will discloses a general charitable intention, i/w case the share(s) will be applicable by scheme cy-pres, failing which there is an intestacy- the 2nd branch of the cy-pres doctrine (supervening impossibility) applies where a particular object of a charity becomes impossible or impracticable to carry out after the gift for that purpose has vested in the charity- when impossibility/impracticability occurs after the instrument has taken effect, a so-called supervening impossibility has occurred- in these circumstances the court looks to see whether the instrument of gift has given the property in question exclusively to the charitable purpose
· if there is an exclusive dedication, and the purpose can no longer be carrier out b/c of impossibility or impracticability, the property is regarded as dedicated to charity, and passes to the Crown in right of the province as the ultimate protector of charity
· Re: Spence’s Will Trusts( case of initial failure- the gift was held to lapse- if a particular institution or purpose is specified then it’s that institution or purpose and no other that is to e the object of the benefaction- the specific displaces the general- it’s otherwise where the testator has been unable to specify any particular charitable institution or practicable purpose, and so although his intention of charity can be seen, he has failed to provide any way of giving effect to it- the absence of the specific leaves the general undisturbed- an expression of general charitable intent will allow for the application of the cy-pres doctrine
· Re: Fitzpatrick( principle that general charitable intention isn’t relevant in the case of supervening impossibility- if a charity exists at the time of death the legacy becomes vested in that charity and would be applied cy-pres of there was a subsequent failure arising from the disappearance of the institution- the legacy wouldn’t be defeated by supervening impossibility- in the circumstances of supervening impossibility of impracticability no general intent is required- this is b/c the purpose or charity was possible and practicable when the instrument of the gift took place, and whatever scope of the donor’s intent he has dedicated his property to charity- all that is required is an exclusive dedication
5) Taxation Benefits

· One of the main advantages accorded to charity is tax concessions- 2 kinds

· Concessions for income tax purposes

· Concessions for municipal tax purposes

· Income Tax Act( provides for the registration of charities- a registered charity is defined as a “charitable organisation, private foundation or public foundation resident in Canada or a branch thereof that receives donations on its own behalf and that is registered by the Minister of National Revenue

· Revenue Canada follows equity to determine whether an organization is a registered charity or not- but also have their own guidelines (can challenge it if they refuse to register a charity): Validity of Charities( Look at what the organization does and what it’s purpose is

· The basic justification of the existence of a charity in the legal sense is that it confers a public benefit of a nature recognised by the courts as being such- in return for that benefit charitable institutions have been accorded certain legal immunities and advantages

· A principle advantage has been the right to receive contributions which may be deducted by the donor from income for tax purposes

Charity and Equity

· Pemsel Case( rationalised the heads “ Charity in its legal sense comprises 4 principle divisions

· Trusts for the Relief of Poverty

· Trusts for the Advancement of Education

· Trusts for the Advancement of Religion

· Trusts for other Purposes Beneficial to the Community, not Falling Under any of the Preceding Heads

Determining Charitable Status and its Benefits: Mode of Analysis (Stepping Stones Approach)

1. Is it a purpose trust or a person trust?

· A charitable trust is a trust created by a settlor or testator for a purpose that is generally perceived as being for the public good- what matters is that the trusts principle purposes are recognised as charitable- it doesn’t matter that the trust may also have ancillary purposes that, by themselves, may not be charitable- those won’t render a trust non-charitable

· The law doesn’t regard purpose trusts which aren’t charitable as conferring a benefit upon the public of a kind that merits special treatment- non-charitable purpose trusts have in the past been regarded as void for a variety of reasons

2. If purpose, is it a charitable purpose w/i one of the four heads?

i. Trusts for the Relief of Poverty

· Merely b/c an organization helps the poor in the sense that it provides services to the poor for free, it’s not necessarily charitable- it won’t be if its object isn’t the relieg of poverty per se but some other purpose

· Poverty is a relative term- it doesn’t just connote destitution in law, but can also describe limited means- the word merely implies that in regard to a person’s station in life, he/she is in straitened circumstances

· In order to be a charitable trust for the relief of poverty must meet the public benefit requirement- under this head the benefit element is satisfied virtually automatically but the public element must be established

· Under relief of poverty there is an important exception to the principle that there be a public benefit- the “poor relations” cases- these hold that a charitable trust for one’s poor relations is charitable despite the beneficiaries’ personal nexus to the donor- this has alo been extended to poor employees of a company

· Re: Brown( luxuries for people in poor houses- was allowed

· Poverty doesn’t mean grinding destitution- it means need and the ability to have a reasonable quality of life

· Re: Wright( Trust to establish homes for the aged- was allowed statistically that segment of society is more impoverished- implicit that the goal is to get rid of poverty

· Jones v. T. Eaton Co.( It’s perfectly proper to interpret the words of a will in the context of that will and when the words are ambiguous it’s proper to consider the factual situation i/w the testator wrote those words. The court shouldn’t find the trust in the will invalid as a charitable trust for the relief of poverty simply on the ground that the public generally isn’t benefited.

ii. Trusts for the Advancement of Education

· Objective would be the training of the mind in terms of improving its efficiency- improving knowledge in a useful area

· It’s clear that the promotion of education as understood in the traditional sense of teacher instructing pupil in a formal class environment will be charitable, whether the school benefits the rich or the poor

· Also any purpose which tends to promote or foster that type of instruction- e.g. scholarship or prize

· Where persons are instructed in their ancestral language and customs are charitable

· So are places that engage in vocational training- but in this context there must be advancement of education and not simply a benefit to members of a particular group

· A gift for education which fails to specify the method t be used is charitable- the court will direct a scheme to carry out such a trust

· Education isn’t restricted to traditional classroom instruction and the promotion thereof

· Sports( encouragement for athletic excellence and the establishment of sporting grounds at boys’ schools- upheld b/c was physical education- balanced and systematic approach to education- well-rounded education( charitable under the 4th head but if a trust is in favour of a school and its object is to provide sporting or athletic facilities at the school- it will be charitable

· Research( the object of which is to increase and disseminate knowledge is also charitable- research of a private character, for the benefit of the members of a society wouldn’t normally be educational or otherwise charitable- it won’t be considered private if it’s intended that the result of any discovery should be published to the world

· Aesthetic Appreciation( trusts which support the arts are also charitable and fall under the advancement of education

· Professional Education( trusts which further education of the learned professions have always been regarded as charitable

· Political Purposes Doctrine( trust is generally fatal if someone was trying to promote a political agenda- seen as indoctrination rather than education

· Incorporated Council of Law Reporting For England and Wales v. AG( The Council’s purpose is to provide essential material for the study of law- in the sense of acquiring knowledge of what the law is, how it’s developing, and how it applies to the enormous range of human activities which it affects. Such a purpose must be charitable unless the submission that the advancement of learning isn’t an advancement of education w/i the spirit and intendment of the preamble is upheld. 

· Vancouver Society Case( TEST: So long as information or training is provided in a structured manner and for a genuinely educational purpose- to advance the knowledge or abilities of the recipients- and not solely to promote a particular point of view or political orientation, it may be viewed as falling w/i the advancement of education. The threshold criterion for an educational activity must be some legitimate, targeted attempt at educating others, whether through formal or informal instruction, training, plans of self-study or otherwise. Simply providing an opportunity for people to educate themselves, s/a by making available materials w/ which this might be accomplished, but need not be, isn’t enough. Neither is educating people about a particular point of view in a manner that might more aptly be described as persuasion or indoctrination.

· Public Benefit( trusts for the advancement of education require a greater public component as well as a greater benefit component than trusts for the advancement of religion

· Re: Pinion; Westminster Bank Ltd. v. Pinion( To be valid, a charitable bequest must be for the public benefit, and the trust must be capable of being administered and controlled by the court. The opinion of the donor of a gift or the creator of a trust that the gift or trust is for the public benefit doesn’t make it so, the matter is one to be determined by the court on the evidence before it. Where a museum is concerned and the utility of the gift is brought in question it’s essential to now at least something of the quality of the proposed exhibits in order to judge whether they will be conducive to the education of the public. 

· Positive Action Against Pornography v. MNR( There was nothing indicating a trust for the advancement of education in its legal sense for neither formal training of the mind nor the improvement of a useful branch of human knowledge is present. There is simply the presentation to the public of selected items of information and opinion on the subject of pornography; this can’t be regarded as educational in the sense understood by this branch of the law.

iii. Trusts for the Advancement of Religion

· Religious charities include not only gifts to repair or improve the fabric of churches but also burial grounds operated by churches- if the gift is to a person by name it’s likely to be regarded as an absolute, private gift and hence not charitable

· The gift will be a valid charitable gift, provided that the person’s duties or corporation’s objects are exclusively charitable

· In general the law presumes the public benefit once it’s shown that the trust satisfies the religion test

· Gilmour v. Coats( A religion can be regarded as beneficial w/o it being necessary to determine the spiritual efficacy of that service or to accept any particular belief about it. 

iv. Trusts for other Purposes Beneficial to the Community, Not Falling Under any of the Preceding Heads

· Can extend benefit to the rich as well as the poor- this doesn’t render the trust uncharitable- only if in fact the poor are excluded may the trust not be charitable- not on the ground that it doesn’t relieve poverty but rather that it excludes an important segment of the community

· The public benefit requirement appears to be stronger under this head than under the 1st 3 heads

· The test for a sufficient segment of the public normally requires that the purpose assist the public generally, or at least a very broad segment of the public

· Re Laidlaw( 
It’s highly artificial and of no real value in deciding whether an object is charitable for courts in Ontario today to pay lip service to the preamble of a statute passed in the reign of Elizabeth I. The better view of the law of Ontario is that the courts should look to the four heads outlined in Pemsel. 

· Native Communications Society of BC( organization whose central purpose was to promote self-gov’t among other things. The court upheld this as a valid tax-exempt organisation. The Charter specifically recognises multiculturalism, have programs for the promotion and protection of native culture and rights

· Positive Action Against Pornography( To be considered under this case the purpose of the trust must be a) beneficial to the community in a way i/w the law regards as charitable by coming w/i the spirit and intendment of the preamble of the a Statute of Elizabeth, and b) whether a purpose would or may operate for the public benefit is to be answered by the Court on the basis of the record before it and in exercise of its equitable jurisdiction in matters of charity.
3. If so, is there sufficient public benefit?

· A purpose isn’t charitable unless it’s for the benefit of the public- what does public benefit mean?- it comprises top elements: 1) the public must benefit from the trusts, and 2) there must in fact be a benefit

a. Is it a public benefit?

· The public element exists if a trust is for the benefit of the public or some sizeable or important segment of the community

· Question of whether or not the potential beneficiaries of a trust can fairly be said to constitute a section of the public is a question of degree and can’t by itself be decisive of the question whether the trust is a charity- much depends on the purpose of the trust

· It may be that on one hand a trust to promote some purpose is prima facie charitable, will constitute a charity even though the class of potential beneficiaries might fairly be called a private class and that on the other hand a trust to promote another purpose also prima facie charitable won’t constitute a charity even though the class of potential beneficiaries might seem to some people fairly describable as a section of the public

· Vancouver Society of Immigrant and Visible Minority Women v. Canada( Set out the divisions of charity in same way as in Pemsel scheme which is subject to the consideration that the purpose must also be for the benefit of the community or of an appreciably important class of the community. This reflects the general concern that the essential attribute of a charitable activity is that it seeks the welfare of the public; it isn’t concerned w/ the conferment of private advantage. The requirement of being for the benefit of the community is a necessary but not sufficient condition for a finding of a charity at common law. If it isn’t present then the purpose can’t be charitable. Even when it’s present the court must still ask whether the purpose in question has the generic character of charity. This character is discerned by perceiving an analogy w/ those purposes already found to be charitable at common law.

b. Is it really a benefit?

· A trust for a purpose which otherwise would be charitable fails if it’s for the benefit of private individuals- some rare exceptions to this

· A personal nexus might be fatal to the charitable trust- unless relieving poverty

· Re: Compton( a gift under which the beneficiaries are defined by reference to a purely personal relationship to a named person can’t on principle be a valid charitable gift- this must be the case whether the relationship is near or distant, whether it’s limited to one generation or extended to more- the inherent vice of the personal element is present however long the chain and the claimant can’t avoid basing his claim on it

· A trust for political purpose isn’t charitable b/c the courts can’t determine whether a proposed change in the law will be a benefit to the public

4. Is the trust exclusively charitable?

· Charitable determined to be defined as legal charity- provision can fail if use phrase “all charitable and benevolent organisations”- benevolent includes organisations other than just charitable ones (Re: Diplock)

· A charitable trust must be devoted exclusively to charitable purposes

· If a trust permits trustees to use the trust property for the benefit of charitable or non-charitable purposes then can in effect use it exclusively for the latter- since the latter have no recognised meaning in law and since the court can’t administer a non-charitable purpose trust, the entire trust will be invalid

· Construction( “Needy and deserving” isn’t exclusively charitable and the gift should fail- can be saved by reading “or” conjunctively or disjunctively- deserving b/c they’re needy- a question of construction- look for a construction that may save the gift as exclusively charitable

· Severability( sometimes part of the gift can be severed off w/o destroying the gift- e.g. treat it as more than one gift- look at the mind of the settlor- is it one gift or is it a separate gift in the same clause

· Policy( e.g. preventing certain races from receiving scholarships- the gifts aren’t struck down but the offensive part is severed

· Look at the difference b/w purposes and ancillary activities( to determine whether an organisation is charitable- organisations may be charitable but not all their activities are charitable- sometimes the activities are incidental- this can be used to save trusts that aren’t exclusively charitable

· Toronto Human Society Case( The mere fact that trustees may be at liberty to employ political means in furthering the non-political purposes of a trust doesn’t necessarily render it non-charitable. The distinction is b/w a) those non-charitable activities authorised by the trust instrument which are merely subsidiary or incidental to a charitable purpose, and b) those non-charitable activities so authorised which in themselves form part of the trust purpose. In the latter, but not the former case, the reference to non-charitable activities will deprive the trust of its charitable status.

· Vancouver Society Case( To decide whether a trust’s purposes benefit the community in a way the law regards as charitable the Court must first consider the trend of those decisions which have established certain object as charitable under this heading and ask whether by reasonable extension or analogy, the instant case may be considered to be in line w/ these. Secondly, the Court must examine certain accepted anomalies to see whether they fairly cover the objects under consideration. Thirdly, the Court must ask whether, consistently w/ objects declared, the income and property in question can be applied for purposes clearly falling outside the scope of charity- if so, the argument for charity must fail. 

Imperfect Charitable Trusts

· Morice v. Bishop of Durham( concerned a trust which permitted the Bishop of Durham, as trustee, to dispose of property in his discretion for “objects of benevolence and liberality”- the court held that, assuming benevolence to be the equivalent of charity, liberality was outside the definition of charity- it followed that the Bishop could if he chose, devote all the property to objects of liberality- since the court could only oversee the trust if it was devoted to charity

· Re Diplock( will directed the executors to pay the residue of the estate to “such charitable institution of institution or other charitable or benevolent object or objects” as they should in their absolute discretion select- the HL held that the trust was void b/c benevolent doesn’t necessarily mean charitable- the testator didn’t intend to benefit charities that were also benevolent- the disjunctive “or” couldn’t be construed as a conjunctive “and”

Discriminatory Trusts

· The English courts have applied the concepts of impossibility and impracticability to discriminatory provisions in trusts when the trustees refuse to administer the trusts unless the provisions are removed

· Re: Dominion Students’ Hall Trusts( a trust for a trust to maintain male students contained a colour bar- an application to remove the colour bar was approved under the cy-pres doctrine- this case involved a supervening impossibility

· Lysaght v. Royal College of Surgeons( this was a case of initial impossibility- a trust set up for a scholarship excluded Jewish and Roman Catholic students- the college refused to administer the trust unless the offending provision were taken out- the moneys were applied cy-pres for the same purposes but w/ the restrictions removed

· Canada Trust Co. v. Ontario (HRC)( scholarship w/ race and religion restrictions- to apply the cy-pres doctrine the provisions have to be able to be isolated from the balance of the trust document- public policy can be used to examine the document- the court can apply the cy-pres doctrine to bring a trust into accord w/ public policy

Exceptions to the Exclusivity Rule

· Apart from statute there are 3 exceptions to the rule that a trust must be exclusively charitable

· If the charitable part can be severed from the non-charitable part, the former will be valid

· This applies to trusts in general- in the context of charitable trusts is allows the court to save a part of a gift if that part is charitable while declaring void the part that isn’t charitable

· The court can only do so if, as a matter of construction, it’s clear that specific proportions of the property were given to 2 purposes

· If there is a gift to a charitable purpose but the testator/settlor directs that part of the gift shall be applied for a non-charitable purpose it’s possible to sever that portion of the gift- in such a gift the non-charitable portion is dependent upon the charitable- when the form is severed the gift is applied solely to the charitable purpose

· If the main purpose of the trust is charitable, ancillary purposes which aren’t charitable may be disregarded

· Re Laidlaw Foundation( the fact that several amateur had certain purposes that weren’t charitable in addition to their main purpose, the promotion of amateur athletics, which the court held to be charitable- the court concluded that the main purpose governed and that the ancillary purposes didn’t invalidate the main one- in coming to such a decision the court may consider extrinsic evidence

· You have to be careful to distinguish b/w that an organisation’s objects are and what it actually does- have to ask whether the activity being impugned is a reasonable and prudent method of achieving the charitable objects of the organisation

· If a trust isn’t on its face prima facie charitable or is a person whose work is generally charitable, the gift may be held to be charitable

· Blais v. Touchet( older rule was that of the trustee carries on both charitable and non-charitable work, the gift isn’t charitable- this case made this rule more lenient
Charitable Corporations

· Charitable Trusts( property given in trust to a person or entity for charitable purposes

· Charitable Corporation( a gift of property to a corporate entity that is recognised as a charitable corporation- created by letters patent as legal entity w/ objects to carry on charitable purposes

· Not a trustee but rather legal owner subject to its objects

· Analogous to a trustee (Liverpool and District Hospital for Diseases of the Heart v. AG)

· Fiduciary duty to the public (Ontario Public Guardian and Trustee v. AIDS Society for Children)

· Obligations enforceable by Public trustee and via courts supervisory scheme

· Donation to charitable corporation are at common law, presumed to be gifts to the corporation- may be held on trust where clear

· Re: Christian Brothers of Ireland in Canada( The purpose of recognizing gifts to a charitable corporation as a special purpose trust is to require the property to be applied for the special purpose, and to permit the moneys to be applied cy-pres if the corporation was misnamed or has ceased to exist. It was not to give immunity from exigibility while the property is in the hands of the charity, because a wrong done by or on behalf of the charity is done by or on behalf of all its objects without distinction. When a charitable corporation is wound up, it ceases to carry out its charitable purposes, including the obligation to use assets held in trust for any special purposes. Hence, all assets held by the corporation, whether as a special purpose trust or not, were exigible to pay the tort claims made against the corporation.

· Charities aren’t immune from liability to tort victims- there isn’t any exception for assets held on a special purpose trust

Unincorporated Associations

· A lot of organisations aren’t incorporated- corporations can own property and can be sued

· Unincorporated companies can’t own property- not a legal person capable of holding property- have a treasurer who acts as trustee for the charitable undertaking

· It’s a group of persons bound together for a common purpose whose relationship is governed by a contract (oral or written) b/w them

· Every bequest to an unincorporated charity by name w/o more must take effect as a gift for a charitable purpose

· If make a gift to an unincorporated association that isn’t a charity then it will be a purpose gift- not valid unless it was charitable- treasurer doesn’t hold the finds on trust for a purpose b/c it isn’t a valid purpose under the law

· But great social utility to explain how unincorporated associations can own property

1. Create constitution- implied contract that binds the members- any money held by the treasurer has to be used for that purpose

2. Any gift by an outside member is treated as a gift to all the members of the association at the time (now) but it’s not the intent of the donor that all the members take the money for themselves- treat the money being bound by the contract- accretion to the contract b/w the members to be used for the purposes for which they have come together- this way the law gets around the law against purpose trusts

· The nature of a gift is based on the donor’s intention- determined by reference to the instrument of the gift and the rules and nature fo the unincorporated association

· Wood v. R.(  A gift to an unincorporated association for non-charitable purposes can be construed in more that one way. It appears that money given to an unincorporated association may be treated as having been disposed of in 1 of 4 ways:

1. A gift to the members of the association at the time of the gift- valid as an out and out gift

2. a gift to members, present and future, of the association- invalid b/c it infringes he rule against perpetuities

3. A gift to members as an accretion to funds subject to their contractual obligations inter se- valid on the basis of contract law

4. Property given to the directors of the unincorporated association to be used for its purposes- if a Denley construction is possible, this will be upheld as a valid nn-charitable purpose trust- otherwise it’s invalid

· Re: Lipinski’s Will and Trust( It’s clear that the mere fact that the beneficiary is an unincorporated society in now way affects the validity of the gift. The real question is what is the actual purpose for which the gift is made? There is no perpetuity if the gift were for the individual members for their own benefit. Nor is there perpetuity if the unincorporated society is at liberty, in accordance w/ the terms of the gift, to spend both capital and income as they see fit. If a valid gift may be made to an unincorporated body as a simple accretion to the funds which are the subject-matter of the contract which the members have made, there is no reason why such a gift, which specifies a purpose w/i the powers of the unincorporated body and of which the members of the body are the beneficiaries, should fail.

· Re: Grants Will Trust( It was impossible to construe the gift as a gift made to the members of the society at the date of the testator’s death w/ the intention that it should belong to them as a collection of individuals. It was therefore void
The Regulation of Charities

a) The Statutory Scheme

· Trustee Act( Ss. 14 and 15 empower the Superior Court of Ontario to vest property in trustees for charitable purposes
· Public Guardian and Trustee Act( under s. 12 the Public Guardian and Trustee may accept and administer any charitable or public trust
· Charitable Institutions Act( concerned w/ the approval, maintenance and inspection of charitable corporations which operate residential premises for persons who are in need of accommodation, care and special treatment, and which aren’t governed by special legislation
· Charitable Gifts Act( prohibits a charity from holding more than a 10% interest in any organisation carried on for profit for longer than 7 years
· Charities Accounting Act( all trustees for charitable purposes and charitable corporations have a duty to inform the Public Trustee of all gifts to them as trustees for charitable purposes made by deed or will 1 month after the gift vests in them- Public Trustee has the right to order investigations and demand accountings but there is no provision for regular supervision of charities- this Act also prohibits a charity from holding land except for it actual use and occupation
· Re: Centenary Hospital Association( Although a gift or bequest to the hospital upon a specific charitable trust would be subject to the supervision of the Public Trustee under the provisions of the Charities Accounting Act, the Public Trustee had supervisory powers over the hospital with respect to property which it owned absolutely. 

(c) Other Transfers of Purposes

Non-Charitable Purpose Trusts

· Purpose Power( permission for someone to do something- but that person isn’t required to do that thing

· Trusts of Imperfect Obligation( Why not treat failed purpose trusts as powers? Accepted in the 4 cases below

· Maintain specific animals

· Erect or maintain monuments or graves

· Promote fox hunting

· Say masses

· Case law decided that this practice was inappropriate- the courts said that these cases were the exception to the basic rule that if you try to set up a purpose trust it will fail

· Only these 4 cases b/c they have precedence

· 2 options to save a purpose trust

· Treat it as a power

· Find someone who can enforce it- e.g. public trustee

· Take an aggressive approach to standing

· There are really 3 categories of trusts

· Person Trusts

· Impersonal Purpose Trusts( there isn’t anyone to enforce it

· Personal Purpose Trusts( there is someone to enforce the trust- broaden the idea of standing

· Re: Denley’s W.T.(As trust- For 21 years- Purpose must be certain- Purpose must not be impersonal

· This isn’t necessarily good law (still consider it but be aware that it may not apply in Ontario)- the Ontario gov’t has chosen s. 16 of the Perpetuities Act to solve the problem of a failed purpose trust

· In Ontario use s. 16 of Perpetuities Act

· S. 16 Perpetuities Act( A trust for a specific non-charitable purpose trust that creates no enforceable equitable interest in a specific person shall be construed as a power to appoint the income or capital, as the case may be, and, unless the trust is created for an illegal purpose or a purpose contrary to public policy, the trust is valid so long as and to the extent that it’s exercised either by the original trustee or the trustee’s successor, w/i a period of 21 years, despite the fact that the limitation creating the trust manifested in an intention, either expressly or by implication, that the trust should or might continue for a period on excess of that period, but, in the case of such a trust that is expressed to be of perpetual duration, the court may declare  the limitation void of the court is of the opinion that by so doing the result would more closely approximate the intention of the creator of the trust than the period of validity provided by this section.
· Provides another and most important way to save failed purpose trusts

· Take effect as power for 21 years if

· Specific (is or is not test)

· Purpose isn’t illegal or contrary to public policy

· Settlor would rather see it survive for 21 years than fail

· Wood v. R.(  A gift to an unincorporated association for non-charitable purposes can be construed in more that one way. It appears that money given to an unincorporated association may be treated as having been disposed of in 1 of 4 ways:

a. A gift to the members of the association at the time of the gift- valid as an out and out gift

b. a gift to members, present and future, of the association- invalid b/c it infringes he rule against perpetuities

c. A gift to members as an accretion to funds subject to their contractual obligations inter se- valid on the basis of contract law

d. Property given to the directors of the unincorporated association to be used for its purposes- if a Denley construction is possible, this will be upheld as a valid nn-charitable purpose trust- otherwise it’s invalid- Couldn’t have saved it under s. 16 b/c the purposes aren’t concise enough- need to be able to figure out whether the money is being spent on a proper or improper purpose

