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Family law summary 2004

Courts: where to go for what:

There are 3 different jurisdictions and 2 sets of rules: family law rules (flr) and rules of civil procedure (rcp)

Non-merged jurisdictions( Toronto, Brampton,Halton, Milton-Peel. 

· Ontario court of justice (lower court) use flr = applications under provincial statutes F.L.A., Children’s law reform act, etc.(EXCEPTION: no equalization or exclusive possession applications in this court, must go to..

· Superior court of justice = Divorce, equalization, exclusive possession, anything under part II of F.L.A. You petition  for divorce( rules 69-70 of rcp.
Every other jurisdiction is merged, aside from the above(called the Family court of the Superior court of Justice ( use the flr, start any action under these rules by application, and can ask for relief under all statutes

Every application for support or property must have a financial statement filed with it, according to either set of rules.

CREATING A VALID MARRIAGE

Marriage Act

ss. 4-19 – How to get a licence, publish banns, etc.

s. 5(2) – Need parental consent if below 19, no licence below 16

s. 6 – Consent needs to be unreasonably withheld to get order dispensing with consent

s. 9 – Can get order to declare former spouse dead after 7 years of continuous absence

s. 9(4) – Presumption only relates to capacity to remarry

ss. 20-24 – Who can perform marriage

s. 25 – 2 Witnesses needed

ss. 28-29 – Central registry

s. 31 – If solemnized in good faith, doesn’t matter so long as live together

Family Law Act

s. 1(2) – Can recognize polygamous marriage if valid in celebrated jurisdiction

Criminal Code

s. 290 – Polygamy

Vital Statistics Act

s. 36 – Sex change recognized

Marriage Prohibited Degrees Act

s. 2(2) – States certain marriages void

Void or Voidable:

Void; was never in place( void ab initio( if there was a fatal defect that existed at the time of the marriage

Void: gives court little discretion, either void or not

· Regarded by every court as never having taken place

· Court may hold that marriage is void whenever validity is relevant to 3rd party

Voidable: valid and subsisting until it is declared to be void.

Voidable: more latitude for discretion

Validity can only be questioned by one of the parties to the marriage. Can never be challenged after marriage

Issues

· If marriage is voidable, can seek an annulment, which would mean you could claim you were never married, you return to single status.

· With divorce- you are always divorced.

· If parties to a void or voidable marriage satisfy def of “spouse” in F.L.A., then they can qualify for property division under s. I, F.L.A. 

Capacity is Federal: s.91 (26) CA 1867

Requirements for VALID marriage

· Opposite Sexes (now can be same sex) Halpern

· Ability to consummate

· Outside Prohibited degrees of consanguinity and affinity-dealt with in statutes: Marriage (prohibited degrees) Act SC 1990; s.4: cannot marry if 1) related lineally by consanguinity or adoption 2) they are brother and sister by consanguinity, half or whole or by adoption

· No prior existing marriage; if there is( void ab initio

· Must be voluntary and consensual (capacity to understand, no duress, no fraud, mistake

· Age: determined federally. Under 7=void; 7-14=voidable, 14-16 parental consent but not auto voidable, 16-18= parental consent

· Limited purpose marriages, fraud and mistake

Effects of Invalidity

Table of impediments and Defects: p. 169 Casebook

Cases

Opposite sexes

Layland v. Ontario: Issue: under the common law same sex did not have the legal capacity to marry

Ottawa clerk office refused to issue marriage license, applied for judicial review. Now there is the capacity to marry for same sex

MJ v. JT: Transexual issue: after marriage breakdown, tranny wanted spousal support, H claimed marriage wasn’t valid because she was not born a woman Held: after operation was a woman so marriage valid

Corbett v. Corbett : British case: held that marriage was not valid because one of the parties has to be able to perform the “essential role of a woman” (having babies?) denied validity

In PEI case : M v.M: wife indicated an intention to undergo sex-change: marriage was declared a nullity

No Ability to Consummate
Gajamugan v. Gajamugan (1979) Ont. High CT.: he was revolted by wife’s face, couldn’t get it up. He brought action for annulment. Court grants annulment. Says this is not a medical issue, nothing can be done

Norman v. Norman 1979 Hamilton Unified family court: older couple married for companionship, she wanted sex, he couldn’t get it up, she wants an annulment Denied: they entered into the relationship with no expectation of sex, so can’t make it an issue now.

Aisaican v. Kahnapace 1996 Sask: W marries quad, then wants annulment because he can’t sexually perform Denied: she implicitly understood that there would be no sex

Prior Existing Marriage

Mezaros v. Mezaros 1969 Ont HC: wife wanted divorce from H2, but first had to show marriage was legally valid. If H1 was dead, then marriage legally valid. Held: M2 valid; she could get divorce

Facts: H1, before he disappeared, told her he already had a wife in Russia, she could not verify this.

· S.9(4) Ontario Marriage Act-can get a presumption of death if 7 year continuous absence, haven’t heard from the person and have made reasonable inquiries to find out if the person is alive. 

· The province permits parties to obtain declaration of death in order to meet the federal criteria of capacity for one marriage at a time, so no conflict of laws

· Evidentiary burden was one the husband to show invalidity of marriage, because there is a presumption of validity

· Beattie v. Beattie Quoted in Mezaros: there is a strong presumption that the parties who have lived together and held themselves out as man and wife are validly married. This presumption can only be overcome by the most cogent of evidence

Bate v. Bate (1978) Ont. H.C.: Vegas divorce from H1 could not be recognized in Ontario, therefore was still validly married to H1, rendering her marriage to H3 null and void.

Polygamy

On offence in Canada but s.1 (2) F.L.A. allows Ontario to recognize if married in jurisdiction where polygamy is valid

Consent

Marriage is a K, must be voluntary, consensual, must give valid and informed consent, no duress or non es factum, must have mental capacity.

Banton v. Banton (1998) Ont Gen Div

Test of capacity to marry: 1) must understand relationship and its responsibilities and obligations, 2) the lack of ability to manage oneself and ones property will negate capacity to marry

Held: not withstanding his incapacity to manage property, did not have capacity to make will, he had the capacity to marry so marriage to gold digger was valid

Problem- under the law of succession, a new marriage invalidates the prior will and spouse is entitled to take under equalization or the will.

Duress- vitiates consent. Courts reluctant to find marriages invalid on duress; too subjective

Thompson v. Thompson- Man gets rejected by his first choice, asks second choice to marry, after marriage she says she was too intimidated to say no- Held: that is not sufficient duress

S(A) v. S(A) (1988) Ont UFC- Young girl coerced into marrying some guy so he could get his citizenship by parents, who got paid for the marriage, alleged duress from parents, not groom.

· Annulment granted on the basis of 1) age and 2) non –consummation

· Public Policy: marriages should not lightly be set aside

Limited Purpose marriages, Fraud and Mistake

 Iantsis v. Papatherdorou (1970) : mistake only means 1) nature of ceremony or 2) identity of person marrying

· He married her for immigration, she married to be married; she claimed he deceived her as to his true intention so marriage was a mistake

· However: HIV cases; court has held that failure to inform about this vitiates consent. Creates an assault and battery. 

Truong (Malia) v. Mali (1975) Ont-she married in Vietnam to get out of country, her life was at risk, not consummated.

· No intention to be married, just to have the legalities of marriage, so, ruled void.

· Note: even if there is the intention to be married, can be thwarted by the immigration act if authorities decide marriage is primarily for immigration status: can be deported

FORMAL VALIDITY OF MARRIAGE: Provincial s.92(12) solemnization of marriage

Ontario Marriage Act: p. 545 of consolidation: need witnesses, licensing regulated, etc. If do not conform to these marriage is invalid

· s. 4-19 and 27 of the Act

· s.24: who can solemnize the marriage, marriage must be registered by the celebrant

· s.5: alternative to license; publishing of banns (but still must register)

Alspector v, Alspector (1957) s. 31 Marriage Act-court can find a valid marriage even where there was a formal breach of the rules(the law will give effect to the expectations of the parties, how did they hold themselves out, what did they believe (Jews who married with no provincial licence, family wanted marriage declared invalid)

Mackenzie v. Singh (1972): can’t save a defect in solemnization if bad faith or fraud is present. Marriage deemed an immigration marriage, defect in license; supposed to wait 3 days and didn’t. Annulment granted.

Age: Re Fox (1973) Ont. County Court- Minor’s father refused to give consent for her to marry, she applies to court and gets it. There is a presumption that there is not a capacity to consent-capacity is federal, even though provincial

Test for parental withholding of consent; is arbitrarily or unreasonably withheld

divorce

Divorce Act

s. 3(1) – Must be ordinarily resident in province for a year

s. 3(2),(3) – If proceedings in more than one province, first one prevails

s. 6 – Even where 3(1) test met court can decide on different jurisdiction in the interest of the children

s. 8(1) – Can grant a divorce when there’s been a breakdown of the marriage

s. 8(2) – Grounds for marriage breakdown

s. 8(3)(b) – Time separate and apart can’t be separated by 90 days within first year

s. 9 – Counsel must advise client about possibility of reconciliation

s. 10 – Court must be satisfied of no possibility of reconciliation

s. 11 – Bars to divorce

s. 12 – Divorce granted 31 days post judgment

s. 12(2) – Can waive 31 days on special circumstances or discretion

s. 21.1 – Spouses obliged to remove barriers to religious re-marriage

s. 22(1),(2) – Divorces after June 1, 1986 will be recognized if either spouse resided in the jurisdiction

s. 25(2)(b) – Can have uncontested paper divorce in 6-8 weeks

Family Law Act

s. 2(4), 56(5) – Can set aside separation agreement or support claim if don’t remove barriers to remarry

Civil Procedure

35 – After one year can have motion to sever divorce from corollary relief

Solicitor’s Act

s. 9 – must tell client about possibility of reconciliation

Law Society Rules

4.01 – Can’t commit fraud against court

Ontario Evidence Act

s. 10 – Can’t ask questions to show adultery unless evidence lead to deny adultery

Divorce Act Provisions

· s.8(1) Only ground is marriage breakdown –

·  8(2) sets out how to establish marriage breakdown 1) corrob’d adultery 2) phys/mental cruelty 3) 1 yr sep and apart

· s. 9 = duty on counsel to advise mediation/reconciliation unless in circumstances clearly not appropriate.

· s. 15.2(5) – re: Spousal Support --should NOT consider spousal misconduct

· s. 16(9) – Child Custody – should not consider past conduct unless related to parenting of child.
· s. 21.1 (2) – removal of barriers to religious remarriage – re Jewish Gett – Cdn Jewish Congress lobbied parl to have crt refuse civil div until consent to gett

· s. 25(2) (b) Div can proceed w/o oral hearing (by affidavit) but can choose to do so

Ontario F.L.A.  Provisions

· s. 2(4) FLA – removal of barriers to remarriage as above

· 56(5) FLA – Court can set aside separation agreements where removal of barrier was consideration in making sep agreement.

· s.31 CLRA voluntary mediation of parenting disputes (since 1982)

· S. 30 CLRA court can order mandatory assessment in custody disputes even w/o consent 

· Rule 35 motion (rules of civ pro) or on consent, court can sever divorce from corollary issues

CONFLICT OF LAWS

How will Canada treat foreign divorces?

JURISDICTION 

· 3(1) Divorce Act-- Jurisdiction in Divorce proceedings – in prov where spouse ordinary res for 1 year. For Canada

· 3(2) – Jurisdiction where 2 proceedings commenced on diff days – where both crts would have juris = one commenced first has exclusive jurisdiction

· 3(3) Jurisdiction where two proc commenced on same day – Federal Court Trial Div has exclusive juris.

· 4(1) Jurisdiction in corollary relief – a provincial ct has juris if either former sp is ordinary resident in prov of commencing of proceeding or if both former spouses accept jurisdiction of ct

· 5(1) Jurisdiction in variation - – a prov ct has jurisdiction if either former spouse is ordinary resident in prov of comm. Of proceeding, or both former spouses accept jurisdiction of ct.

Ordinarily resident

McPherson (1976) Ont. CA (under old act:) deals with ordinarily residency- where was the residence of the wife? Husband moved to Nfld. –no one was resident for the purposes of the act

Ratio: The arrival of a person in a new locality with the intention of making a home in that locality for an indefinite period of time, can make the person ordinarily resident there

Hinter v. Hinter (1996) Ont. Gen Div: Ordinarily Resident Test: where did a person regularly, normally, customarily live in the year preceding filing. Court looks at relationship to jurisdiction, family links( if there are kids( support based on where kids live

Recognition of Foreign Divorce Decrees

· Did the original court have jurisdiction to grant the divorce? If so, Canada will honour, even if rules re divorce are different.

· s. 22(1) DA: recognition foreign divorces will occur if at least one party is resident for a year in the other jurisdiction

· Looks at domicile: do the parties have a real and substantial connection with the other jurisdiction; Need a letter from a practitioner saying that the divorce is valid; Relevant for re-marriage, and to seek relief under the divorce act as former spouses

· In foreign jurisdiction, we use the rules of that jurisdiction to decide if the party was ordinarily resident in that place for the purpose of proceedings

Grounds for Divorce = Marriage Breakdown ( s. 8 of the DA
 3 grounds: Living separate and apart for 1 year, cruelty and adultery

Living Separate and Apart-

Becomes an issue when parties disagree about the date, usually for valuation issues (property may have increased or decreased in value)

Separate under same roof

Rushton v. Rushton (1968) BCCA : meaning of words “separate and apart”: there must be a withdrawal from the matrimonial obligations with the intent of destroying the matrimonial consortium
Dupere v. Dupere (1974) NB, QB: sets out indicia of living separate and  apart:

There can be a physical separation within a single dwelling unit-The following factors from Cooper v. Cooper can be determinative:

· Occupying separate bedrooms

· Absence of sexual relations 

· Little if any communication

· Wife providing no domestic svces for husband (unless the H and W enter into a K for domestic services and he pays her( Limerick J at court of Appeal)

· Eating meals separately

· No social activities together

Dorchester v. Dorchester (1971) BCSC: H brought W to mental hospital where she remained for 3 years at which point H filed for divorce

Ratio: separation has a physical & mental element, just because she was in hospital didn’t mean either of them had the intention to separate

Reconciliation and Resumption of Cohabitation

S. 8(3) Divorce Act: may cohabit for purposes of reconstituting marriage for 90 days consecutively or cumulatively in the year-stops the clock

Rogler v. Rogler (1977) Ont. HC- Occasional sexual intercourse did not stop the separation clock on “living separate and apart”. Sex is only one factor in a marriage( this more of an affair than reconciliation

McGeachy v. McGeachy 1980- fact that x-couple went of some vacations together didn’t stop the clock

Adultery

· People who have separated are still deemed to have committed adultery even though they are not living with spouse

· Under Divorce Act can move on the grounds of adultery, but must be the adulteree

Orford v Orford (1921) Ont. HC- she wanted alimony, he argued she committed adultery and was not entitled; she claimed she was artificially inseminated.

Held: AI does not constitute adultery

MacLennan v. MacLennan (1958) Scotland- another AI case- held: you must be present and engaging in t physical act at the same time in order to have adultery

Proof of adultery: standard and nature of;

 Shaw v. Shaw (1971) NS trial div

Civil standard( BOP; suspicion not enough; used to need evidence of co-adulterer, now can prove by inference- visa receipts, photos,  etc( do=not usually need to go further than this.

Person in civil case is generally compellable- so, can just ask the adulterer

Cruelty s.8(2)(b)(ii) Divorce Act

 Two-part test for cruelty:

Knoll v. Knoll (1970) Ont. CA: conduct must be “grave and weighty” not merely incompatibility. If conduct causes wanton, malicious or unnecessary infliction of pain or suffering on body or emotions of the other.-( subjective-what is intolerable to THIS  spouse

Gilbert v. Gilbert (1980) NSTD- acts can be cumulatively cruel; they also need an objective element, there has to be some objective portion that can be applied across Canada

No longer thought to condone and forgive if you remain with abusive spouse.

Delaney v. Delaney [1972] Ont Ca: H refusal to have sex with W constituted cruelty because of the impact on her= despair etc. Objective aspect( a reasonable person would say in this situation it was cruel to her.

Baron v. Bull (1987) AB QB: distasteful or irritating conduct does not amount to cruelty

Bars to Divorce Proceedings- S. 11 Divorce Act

Require court to inquire whether any relevant bar to divorce exists, even if neither party raises it

S. 11(1)(b) is the most practical and used bar to divorce today(reasonable arrangements for support of the children have to have been made, if not- no divorce will be granted

Collusion: agreement or conspiracy to which the applicant for divorce is a party, this includes fabrication, etc.; largely historical when div was harder to get and Mat offence had to be proven, i.e., hire adulterer to get divorce

Condonation: no definition in statute- in case law defined as innocent party forgiving offence of other spouse after they become aware of it- if you know about it and continued in the marriage, court would not permit you to use the adultery as grounds for divorce

Leaderhouse( essential elements of condonation 1) knowledge by innocent spouse 2) intention to forgive 3) reinstatement of wayward spouse in marital position

Watkins ( innocent spouse sleeping with guilty spouse after affair does not in and of itself give rise to condonation: need all the elements

Connivance: any act done with corrupt intention of a spouse to promote or encourage either the initiation or the continuance of adultery, or may consist of passive acquiescence in such adultery. There is a presumption against the existence of connivance(Maddock . Only a bar if the divorce is sought under s.8(2)(b) DA( breakdown of the marriage, using adultery or cruelty as a cause of action

Fleet ( wife drove up and saw H doing it with mistress- did not stop them; this was NOT held to be connivance

Reasonable arrangements for the support of the Children

Court has to be content that reasonable arrangements have been made- arises when parties want divorce before final arrangements for property have been made, so they make temporary and voluntary arrangements. 

15.1(8)-the court shall have regard to Child Support guidelines-but will not be deemed unreasonable solely because the amt is not the same as the guidelines

15.1(5)-court can take into acct direct and indirect benefits to kid,-school fees, taxes on the home being paid; any direct payment child benefits from

11.1(b)- intent is that adequate financial arrangements have been made for kids, otherwise will stay divorce

Geddart 1993 Man CA( Pre guidelines case :if each party had ILA, and it is only an interim arrangement, J should not second guess if there is a negotiated agreement with no duress and full financial disclosure

Briand (1996) NSSC pre child support guidelines(Child support is right of child, not for parents to bargain away. Both parents are obligated to support kids to the extent that they are capable.

Any money paid by spouse to the other who is receiving social assistance is automatically deducted from her social assistance. Something greater than nothing has to be paid for support of kids.

Orelanna v. Merino (1998) Ont Gen Div(divorce can be denied b/c party did not seek child support. It is not for one parent to choose not to try to get support. Primary obligation remains w/ natural parent, unless new guy adopts.

Reconciliaton and Conciliation

s. 10(1) of the Divorce Act requires the court to satisfy itself that there is no possibility of reconciliation of the spouses unless the nature of the circumstances are such that it would be clearly inappropriate to do so.

s.10(2) of the Divorce Act requires that if there is the possibility of reconciliation, the court must adjourn the proceedings and may nominate a marriage counsellor. 

Per 10(3), after adjournment, after 14 days, either may apply for a resumption of the proceedings.

Effective Date of Divorce 

s. 12(1) DIVORCE ACT -- Divorce takes effect on the 31st day after the day on which the Judgement granting divorce is rendered. If appeal is launched div takes effect when app exhausted.

Under 12(2) ct can order div effective under 31 days if court deems special circumstances.

· Cohabitation where kid about to be born

· Marry pregger girlfriend in Niagara falls on way to N.C.

· Desire to remarry asap.. NOT!

Family Property- Part I of F.L.A. 

· Only applies to married spouses; unmarried can opt in via domestic contract

· Must make application for constructive trust or resulting trust at the same time as equalization, court must decide these questions before doing the equalization.

Resulting trust: 

s.14 F.L.A. =the rule of law applying a presumption of resulting trust shall be applied in questions of  the ownership of property bet H and W, as if they were not married (equity does not presume a gift) except that

a) the fact that property is held as joint tenants is proof, absent evidence to the contrary that they are intended to hold as joint tenants, and

b) money on deposit in the name of both spouses shall be deemed to be owned jointly.

 Gratuitous transfer resulting trusts( when A buys property and gives B legal title, a RT is presumed in favour of A, that is B is Trustee and A is beneficiary

This presumption can be rebutted.

Constructive Trust:  (likely to be found on the exam)( bring under s.10 F.L.A.
· Will be awarded based on the doctrine of unjust enrichment.

· Important- is the only way a non-titled spouse can share in the post-separation appreciation of an asset

· Rawluk( held that constructive trust could be applied to property covered in the F.L.A.

Pettkus v. Becker (1980) lead case on CT.

CT may be imposed in the absence of wrongful conduct like breach of fid duty, where 3 elements are present:

a) Enrichment of defendant

b) Corresponding deprivation of Plaintiff

c) Absence of juristic reason for enrichment (rent, paying off a debt, contract etc(Spence v. Mitchell a gift is a juristic reason for enrichment)

d) Connection to the property- relaxed in the following cases

Sorochan –1986 expanded CT doctrine( does not have to be a fully direct contribution to the property

Peter v. Beblow (1993) expanded further( Ordinary household svces may support a claim for constructive trust—key is NEXUS btw contribution and property.

May look at the BROAD CONTEXT OF THE CONTRIBUTION  to determine whether there was unjust enrichment

NOW:Look at any money or money’s worth contribution to the family, to determine if there has been unjust enrichment

Nowell v. Towne (1997 CA) artist and has 25-year affair with mistress, he dies, she makes CT claim on his estate. Evidence was he indicated that he would provide for her financially.

Held: Peter v. Beblow tells us there does not have to be direct contribution. Gave her $300,000. blurs the line between spousal support and property b/c of reliance on support promised

Case used by other long time affairees.

McDonald (1988) Ont HC : property went down in value and H applied for and got a “reverse CT”, so that on equalization, W had to share in the devaluation of the property.

Arnt v. Arnt (1991) Ont Gen Div: here the court said no to the reverse constructive trust, court said that CT claim has to be made by the person who is trying to claim it.

Equalization= Part I F.L.A. 

· Jurisdiction: S. 15 F.L.A. –property rights are governed by the place where the spouses had their last common habitual residence or if they had no common residence, the laws of Ontario

· Equalization applies to properties that the parties own anywhere in the world; however, court cannot deal with issues of possession or ownership of those properties, cannot order the sale of the property if it is not in the jurisdiction.

S. 4. (1) definitions including(net family property, M home, property, valuation date
S.4 (2) Excluded property(
1. Gifts inherited from third person after marriage

2. Income from above property, if stipulated by donor or testator
3. Damages or right to damages for personal injury tort cases and settlements that represent those damages (not wrongful dismissal or severance pay)

4. Proceeds or right to proceeds of life insurance policy, that are payable on the death of the life insured

5. Property other than a M home, into which property referred to in para. 1-4 can be traced

6. Property that the spouses have agreed by domestic K is not to be included in net family property

S.4 (3) onus of proof of deductions

S.4 (5) Net family property not to be less than zero

S.5 (1) equalization formula-the spouse whose net family property is the lesser of the two net family properties is entitled to ½ the difference between them.

S.5 (2) death is same as v-day

S.5 (3) improvident depletion of spouse’s net property; can make application as if separated

s. 5(4) after division, no application for further division

S.6. Spouse can elect either to take under the will, or receive entitlement under s. 5

S. 10 any questions of title between spouses, see this section-court can declare ownership etc (this is the section we cite for constructive trust claims)

Equalization equation steps in detail:

1. V-day earliest of dates listed in s. 4(1) F.L.A.

2. List property owned by the spouse on v-day. 

· If making constructive trust claim, make sure to mark with an asterisk and write “see booklet for explanation” have to make this claim in sworn financial statement that has to be filed with the originating process for equalization.

· Jointly owned asset goes 50% on each side

· Assets you hold on trust for someone else are not yours and do not go into your assets

· M home is included as an asset here, but if you owned it at date of marriage, and it is still the M home, cannot use as a date of marriage deduction.

· If you no longer use that Home as M home, can claim it as a date of marriage deduction, with the mortgage secured by it.

· If you do not claim the M home as a date of marriage asset, also do not claim liability of a mortgage secured on that home

 Property not excluded includes

· Property over which spouse alone or with another person has power of appointment exercisable in favour of himself ( trust in which he is a beneficiary

· Property disposed of by the spouse, but over which spouse ahs power to revoke or power to consume property

· In case of spouses rights under pension that has vested, the spouses interest in the plan including contributions made by other persons

3. Ascertain debts and Liabilities and subtract from V-day assets

· Liabilities include debts that are secured by you, unless the likelihood is that you will never be called on the debt

4. Subtract net marriage day value( assets minus debts on that day. You take these deductions whether or not you still own the property at V-day. You want your date of marriage assets to be as high as possible.

5. Subtract all property excluded under 4(2): see list above ⁭
· If gift was given to you but you co-mingle it, it becomes a joint asset, and so becomes included

· As long as the gift can be traced to you and you alone, it will remain excluded from   NFP

6. Find H and W values, then ( subtract lower value from higher value and divide by 2( that number is the equalization payment

**** - if NFP turns out to be less than 0, will be considered 0( s.4(5)

****-once amt. is determined, look at 5(6)-unconscionability provision to see if there is a way to vary.

Issues arising from equalization, including variation

Determining Valuation day (V-day)4(1); no reasonable prospect of resuming co-habitation

Only one party needs to have the intention to separate

Caratun v. Caratun (1987) Ont. HC

· Although the H was deceiving the wife into thinking they might get back together, court found there was still no reasonable prospect of reconciliation after he moved out of the house, and there would not be an unconscionable sharing of the assets based on these facts.

· It is not uncommon for one spouse to lead the other one on, but this is not outright misrepresentation or fraud- it has to be unconscionable 

Fleming v. Fleming (2001) Ont. SC-court cannot apply hindsight to V-day, The fact that W kept affairs secret for years did not mean that they were separated for purpose of V-day.

Limitation Period for claim –6 years from the date of separation or 2 years from the date of divorce, - relevant because some people want a divorce right away, but may not realize that spousal support and equalization claims must be made w/in 2 years of divorce

s. 2(8)( can get extension of limitation period, have to show there was ag ood reason for not bringing the claim w/in the period and that it would not be unduly prejudicial to other side (laches)

If party was relying on goodwill of one spouse for payments, and then payments stop after limitation period, there is no way to enforce – can use s.2(8)

What constitutes property under s. 4(1) of the F.L.A. definition?

Brinkos v. Brinkos (1989) ( beneficial interests in express trusts are property for the F.L.A. 

DaCosta (1992) Contingent beneficial interest =property. Contingent interest (beneficial while aunt was alive) was subject to division but since contingent upon H surviving aunt, per s.9(1)(d)(property can be ordered to be vested in a spouse or held in trust for a spouse to satisfy an order.

Court ordered 50% of contingent interest to be held in trust for W-looked at expectancy and probability that H would outlive aunt (she was 87)

Was foreign jurisdiction so court ordered that the H provide the W with a security by way of a bond or charge on property in Ontario.

Caratun-  (1992) professional licence is not property that can be claimed, but court awarded the wife $$ to compensate her for her contribution to the education leading to the licence- (restitutionary support)

Rawluk (1990) SCC- CT can be applied for under the F.L.A. 

Disposition costs, or Tax consequences: 

· how to value an asset that cannot be disposed of without incurring an expense i.e., real estate, stocks, capital gains, etc.

· RRSP’s( if you rollover $$ from yours to your spouses RRSP, this does not attract taxes- eventually, when spouse takes out $$, there will be tax consequences, have to gross up for eventual tax implications

McPherson (1988) Ont CA

Ratio: onus is on the owner of the asset to demonstrate that the sale of that asset is going to occur in the foreseeable future and therefore the true value to the owner is less than the gross value, otherwise, no deduction for tax etc.

Sengmueller (1994) Ont. CA

Disposition costs or tax implications should be taken into acct if there is satisfactory evidence of a disposition date, entitled to claim those costs. Don’t have to be cashing in the assets to take the costs, as long as you are not just trying to avoid paying spouse

Fact test: is it reasonably likely that the occurrence of tax will occur

1. Apply overriding principles of fairness

2. Deal with each case on its own facts, reasonableness of disposition in the context of family breakdown

3. Take the disp and tax costs before the asset goes into the equalization equation.

Exclusions and Deductions-how to ascertain?

s.4(1)(b) F.L.A. :How to determine the ‘date of marriage’ value:

 Folga 1986 Ont HC: if you own a home at the date of marriage, and it becomes the M home but then is sold and another home is bought that becomes the M home, you can deduct the value of the first Home because if it isn’t the M home on v-day, you are entitled to deduct it.

DaCosta (1990) Ont Gen Div: You want your date of marriage assets to be as high as possible. So, here, if you exclude the M home, you exclude the mortgage that attaches to it. 

Menage v. Hedges- an unsecured loan (meaning a loan from parents or not secured to the property) used to buy the M home, must be included in the marriage date property

Mittler v. Mittler (1988) assets at date of marriage are valued in date of marriage dollars (sorry husband)

W was receiving concentration camp compensation, right crystallized during marriage

Held:

This pension has 3 parts;

1. On payable prior to the date of marriage to the date of marriage( although not paid out at that time, she was entitled to it, so could deduct that amt.

2. Another amt paid during marriage, went into family acct and thus was co-mingled, goes on her v-day assets

3. Value of pension between v-day and her death, this is excluded.

Oliva (1988) CA:

· for gifted property received before marriage, deduction is NET value (value minus mortgage)

· For property gifted after marriage, exclusion is for the appreciated value of the gift as of v-day. BUT( interest and income from gift are different than appreciation and are not excluded unless specified by donor. 

· Court can also make a pro-rata calculation that a part of a gift is excludable, and part not is not

Ho v. Ho (1993) Ont Gen Div: gifts made to W by H parents were hers to exclude, even though he asserted that the only reason they gave to her was to avoid taxes (lower tax bracket) can’t such and blow-you got the tax break, she can deduct the gifts from her NFP.                     

W advanced $$ to H who invested it in property that was not M home; he never paid her back.

There is no presumption of gift in transfer bet spouses, so even if ye did not pay it back, H would have to show that she intended this to be a gift.

Tracing

Bennet (1997) regarding tracing -s. 2 .5 F.L.A.  ( Court will determine on a BOP if the property is likely to have flowed the inherited asset into another asset, even if there was a gap in the whereabouts of the funds. Strict tracing rules would not provide for this, but common sense and a reasonable assessment based on the facts can prevail where there is no trustee beneficiary relationship.

Goodyer (1999) Ont. Gen Div. –

· If there is no co-mingling, it will be possible to trace the property

· Exclusions are exceptions; burden is on the party seeking the exclusion to prove the trace

· Court can apply pro-rata calculation in tracing excluded property through to v-day

Variation of Equalization s. 5(6) a-h F.L.A. 

S.5 (6): Variation of Share- if equalization is unconscionable, can vary having regard to:

a) Failure to disclose debts at date of marriage

b) Debts were incurred recklessly or in bad faith

c) The parts of a spouse’s net property that consists of gifts made by the other spouse

d) Intentional or reckless depletion

e) Windfall issue- amount spouse would receive would be disproportionately large in relation to period of cohabitation that is less than 5 years

f) The fact that one spouse has incurred a disproportionately larger amount of degts or other liabilities than the other spouse for support of the family

g) Written agreement that is not a domestic contract or

h) Any other circumstance relating to acquisition, disposition etc of property

· Cases turn on facts, list meant to be exhaustive, but section ‘h’ is the catch all.

· Will look to see if conscience is ‘shocked’ by equalization

· First must calculate equalization before applying 5(6)

Fenn (1987) the fact that a payment is inequitable does not mean it is unconcsionable( higher threshold

Waters (1986) Ont District CT.- unconscionability can be cumulative-can arise even if no single factor alone would give rise to it (did not find it in this case, even though she contributed more)

Reckless Depletion

Ferguson v. Kalupnieks (1997)- test for 5(6) is very high. To meet the test for reckless depletion, have to be able to show mala fides, improper intent or reckless disregard for the economic impact on the family

Thompson (1993) W was successful in 5(6) claim: H incurred large debts in secret, thus depriving the W of opportunity to secure the rest of the family assets. Court said this was reckless and in bad faith

Mittler – H’s massive gifts to his own son throughout marriage not unconscionable, CT looked at facts, he also gave $$ to Wife’s daughters. Also, he gave a lot of assets away 31/2 years before separation, but court usually only looks back 2 yrs not 3 to find fraudulent conveyence.

LeBlanc 1988 SCC- court should be loathe to depart from equal division, but if there is total abdication from contribution to family assets, this is enough to vary equalization- altho NB case, the standard here is high enough to meet Ontario unconscionability standard.

(W was primary care giver and she was income earner, H did nothing)

Futia – short marriage case: 2 yrs. Ont. HC

Judge reduced the equalization to 40% instead of 50%, M home increased 4fold since marriage 2  yrs before, she claimed cruelty as reason for short marriage- Nakonetchny says he took into acct evidence of the cruelty even tho he said he wouldn’t.

MacNeill v. Pope (1999) Ont. CA- held that cohabitation of spouses before marriage should be considered for the purposes of s. 5(6)(e)( windfall short marriage issue

Berdette (1991) Ont. HC- he pressured W into putting assets that she received as gift of inheritance after marriage into his name also (cottage, he wouldn’t go to it otherwise) she puts it in joint names, then wants to claim she was under duress when she put the property into joint names and wants it excluded. Court said no, no duress here, she had info from her family that told her to put the assets into her name alone.            

Payment arrangements for equalization

· s.9 FLA -- Court Powers: Payment Arrangements for equalization

· s.9(1)(a) as a rule, equalization payable forthwith

· s.9(1)(b)Court can order security to ensure payment of equalization 

· s.9(1)(c) but, if would be hardship, Court can give up to 10 years to pay but no more --especially relevant where pension b/c don't actually have hands on cash now but still have to cough lump sum. But, post judgment interest per CJA.
· Pre and Post Judgment interest can be awarded per Courts of Justice Act ss 137-140. Sometimes done, sometimes not. A variety of factors have been taken into account (see pages 408-409 of casebook) 
· Under 9(1)(d) court can order prop transfer via trust. Mostly money though.

· 9(1)(d) ii:  Crt can order partition and sale or can order sale of spouse’s asset alone to pay. 

· s. 11: businesses and farms - crt had options - can pay income or shares = through payment over years 
Bankruptcy and Pensions     

Pension =F.L.A. property

Pension Administrators Act- makes it possible to impose a trust on the plan administrator to pay a portion of the member’s xspouse directly.

1. CPP( your contribution is % of annual income - how much CPP you get is based on how much you contributed - on separation each spouse is entitled to equalizing credits of CPP based on CPP Act not on basis of FLA ---can’t waive division of CPP in Marriage K or sep agreement - only Sask allows you to K out of a federal Act  - Fed act says if province lets you opt out then you can.

2. RRSPs( are privately controlled plans - you can do spousal rollovers tax-free but it still retains its taxability when the person comes to take it out.

3. Private Employer pension plan (1) defined contribution/money purchase plan - like RRSP but both employee/er contribute set amt employee contributes. tax deductible; growth tax free to EE - after maturity you purchase annuity, which guarantees a stipulated amount for life expectancy - no right to collapse – easiest to valuate 2) defined benefit plan - 90% of Cdn pensions are def benefit plan - dual contribution - ultimate payout depends on formula (based on yrs of service x annual salary + life expectancy.): difficulty is that the amt to be paid out is not based solely on contributions and interest on contributions
4.  Certain federal public service pension plans ( Pension Benefits Division Act provides for division -- implements court orders or spousal agreements -- up to 50% can be transferred or rolled over to another (the spouse's) plan.

Boston 2001 SCC –double dipping issue:  Once a pension has been equalized, cannot then be considered income for the purpose of determining spousal support obligations.

‘If and when’ valuations of pensions

Problems: not entitled to payment if spouse dies, usually pensions do not allow benefits to be paid to non-members; so have to figure out what security is needed to receive your share (life insurance policy) ( too much can go wrong with ‘if and when’- lawyer can be sued for not protecting client’s interest.

Rutherford and Marsham( if and when division formula; take pension out of equalization; then, determine % non-owning spouse is entitled to and come pension payout day that spouse would get a monthly payout.

General rule: if you are closer to retirement this is easier to do because less can go wrong

Pro rata method- preferred by SCC 

Best v. Best lead pension valuation case (1999) SCC – looks at pro-rata and value added valuation methods for pensions, Facts: second marriage; H had full teachers pension- rule of 90: can retire if your age and years of sve =90. 20 yrs before marriage made contributions to pension, and also during 12 years of marriage.

SCC holds:

· For purposes of F.L.A. pro rata is closer to what we are trying to do in s.4(1)

· The pro-rata method assumes that all years of pensionable svce are treated as equal; the growth of the pension is uniform over time, with no pension year more valuable than the other.

· Requires the pension benefit to be paid at retirement to be calculated as if the employee terminated employment on the date of separation.

· The pension’s value on the date of separation is the present value of that income stream, using an assumed retirement age and accepted actuarial assumptions regarding rates of interest, inflation and longevity.

· The value on the date of marriage is obtained by multiplying the value on the date of separation by a fraction equal to the # of years of pensionable svce prior to the marriage over the total # of years of pensionable svce prior to separation. The amount accrued during the marriage is the difference between the values on the date of separation and the date of marriage.

· The non employee spouse would be entitled to half that upon separation

· Value added method: treats the pension as an investment asset that grows with the employee’s salary and increases with the compounding of amts previously earned. Each successive year is of increasingly higher value.

Bankruptcy

· If one spouse becomes bankrupt, all prop gets transferred into hands of trustee of bankruptcy

· Joint debts- non bankrupt responsible for whole debt

· Child and spousal support orders survive the discharge of the bankrupt

· Must owe more than 1000 to declare

· Spouse is merely a creditor, gets in line behind secured creditors

Equalization

If you are a spouse that has a valuation that pre-dates bankruptcy of xspouse; if there has been a transfer of property 2 years before bankruptcy, will be OK, but if less than 2 yrs., the court may say fraudulent conveyance and undo.

If you went to court and fought about equalization, as opposed to K, less likely to be found fraudulent

Problem( pensions: $$ held in pension are exempt from Bankruptcy, not yet yours. Although treated as yours for equalization

Try to provide for insurance policy to cover contingencies re: pensions

Marzetti – Brptcy does not eliminate existing child support arrears but does affect equalization, spouse gets in line with other creditors, behind secured creditors      

Bank of Montreal v. Bray (1997)Ont. CA: H +W held M home in joint tenancy. H used M home as guarantee against business loan w/o telling W. By fraudulent conveyance, H transferred his share to W. Then he died.   

CA Held:

· Conveyance to W severed joint tenancy

· Conveyance was, according to s. 2 of Fraudulent Conveyances Act, void as against H’s creditors, but a valid conveyance for the parties to it

· Court cannot reinstate the joint tenancy, so as to allow her to take priority as a surviving joint tenant

· The giving of a guarantee is not considered ‘an encumbrance’ of the M home under s. 21 of F.L.A.  

· W consented to the transfer of the M home to her alone assuming H was just correcting an error, this was not considered uninformed consent to a disposition of the M home that would breach s.21 F.L.A. 

· The court awarded the bank ½ interest in the M home  

Matrimonial Home- part II fla    

 Only for married spouses.

19(1)- both spouses have an equal right to possession of a matrimonial home regardless of its ownership- 

· Allows for the court to make an order that you leave your home and the spouse stays-even if the spouse has no interest in the home

· Rights to non-encumbrance and rights to possession

19(2)(a)-when only one spouse has an interest, the other spouses right of possession is personal right that can only be asserted against the owning spouse. Adultery or another matrimonial offence does not end the non-owning spouses right to occupy the M home

19(2)(b)-this right terminates when the marriage ends, unless a separation agreement or court order provides otherwise-

· you cannot contract out of your rights to the M home in a marriage K , on separation you can agree to give up possessory rights in a K

S.21- both parties must consent to the sale or encumbrance of the M home: 

· Bray-defines encumbrance. Every time land is transferred, a form has to be signed that gives the spousal consent or says that the land is not the M home

S.52.2 in part IV- provision in a marriage K presuming to end a spouses right to the M home is void. 

· (Policy- may not know what your needs will be at the end of the marriage- however, you can K out of your part I and part III rights in the F.L.A. . This shows the enormous impact of the M home in the law) 

26(2)- A spouse who has no interest in the M home but is occupying it at the time of the other spouse’s death, whether under state order or otherwise, is entitled to retain possession against the spouses estate, rent free, for 60 days after the spouse’ death.

S.24- allows the court to grant exclusive possession to one spouse, Such an order can be made in favour of either spouse regardless of which spouse owns the M home-

· used for :maintaining of the status quo of the children. CANNOT MAKE AN ORDER FOR EXCLUSIVE POSSESSION AFTER THE DISOLOUTION OF THE MARRIAGE.

S.26 (1)-if a spouse dies owning and interest in a M home as a joint tenant and not with the other spouse, the Joint tenancy is deemed to have been severed immediately before the time of death, As a result it becomes a tenancy in common and the surviving joint tenant loses the right of survivorship. Deceased’s interest falls into his or her estate.

S.28(1)-Part II only applies to M homes situated in Ontario (property and civil rights, “in the province, 92.(13) CA 1867)

Although Part II does not apply to M home outside the province, such a residence may still qualify as a M home for the purpose of calculating a spouse’s net family property under Part I.

s. 28 -does not specify that property outside of Ontario is NOT a M home.

Part III - gives an expanded definition of spouse- same sex, common law: these are not applicable under part I and II

· S. 34(1)(d)- allows a judge as part of a support order to make an order for exclusive possession- she says if you try to make this application, the court will throw you right out: judge will say. I have no jurisdiction- Nakonetchny says the judge is wrong, or there is a conflict in the legislation

· s. 46- allows a party to seek a restraining order against spouse in cases of domestic violence- She has gotten a restraining order keeping the spouse away from the M home(this is really exclusive possession, even though isn’t thought of in that way

Identification of M home

S.17- property means real or personal including leasehold properties- cannot sublease, or terminate the lease without the consent of the other spouse

S.18 (1)- M home: every property in which a person has an interest and that is or, if the spouses have separated, was, at the time of the separation ordinarily occupied by the person and his or her spouse as their family residence is their matrimonial home. Concept of family residence defined in case law- where the parties ordinarily occupy the premises for some significant period of time.( Cottage, boat. Real test is a factual one, not unlike the ‘separate and apart test’

18 (2)- shares or interest in shares of a corp entitling the owner to occupy a housing unit owned by the corp (condo situation; sometimes a co-op) shall be deemed to be an interest in the unit for purposes of subsection I

If you have a Home owned by the corp, and you do not own shares, that does not preclude your having possessory rights

18(3)- If property includes that includes a M home is normally used for a purpose other than residential, the a M home is the only part of the property that may reasonably be regarded as necessary to the use and enjoyment of the residence-think farm and farmhouse

If property is outside Ontario, will be M home for section I, but court cannot order sale under Part II

Cases identifying “is it  the M home”?     

Hartling  Ont. HC 1979-Farmhouse- held that the house and 1 acre around were M home 2) also had co-op owned by corp- H owned 50% and bus partner 50%( court said “no ordinary use, so no M home”

DaCosta (1990) Ont. Gen. Div.- the fact that the parties intended the place to be a M home doesn’t make it one. W had never slept there; H could trace the cottage from his inheritance and he could exclude it.    

Goodyer (1999) M home w/granny flat. H wanted to exclude granny flat portion from M home because he inherited home and if it wasn’t part of the M home he could exclude it. 

Held: just because a family member uses a part of the M home privately, doesn’t mean its excluded.

Would have to show exclusive non-family use            
Orders for exclusive posession

Closely tied to custody- usually goes to person with custody       

Ontario court of justice judges cannot make orders for exclusive possession- because of s.96 of the CA 1867

· Most of these orders made on an interim basis- governs the parties between now and date of trial

· ((Application in merged jurisdiction, petition –non-merged-see the first sets of notes))

· In the merged jurisdictions must have a case conference before bringing of an action.

F.L.A. sections

S.24- allows the court to make exclusive possession orders regarding the M home and its contents

S.24 (2)- on a temporary or interim basis

S.19 (2)(b)- final orders for exclusive possession for any period that the court directs are also possible. Such orders may continue after the marriage relationship ends.

S. 24(1)- confers upon the court ancillary powers respecting: 

1. Contents of the home; 

2. Release of other property that is also a M home from the application of Part II;

3. Payments in the nature of occupation rent; 

4. Fixing the obligation to repair and maintain the home and to pay liabilities arising in respect of the property; 

5. and the authorization of dispositions or encumbrances of the home, subject to the right of the spouse who is granted exclusive possession.

Any of the orders set out in 24(1) can be made regardless of the ownership of the M home and its contents and despite the provision in 19(1) that both spouses have equal possession

s. 24(3) – sets out the factors that the court should consider in deciding whether to make an order for exclusive possession:

· Best interests of the children; in possession cases looking at the effects of disruption if the kids are moved. Courts recognize that exclusive possession probably will be a very short term, interim solution.

· Most Crucial 24(3)(c)- financial considerations and availability of other suitable accommodations (either list the home for sale, or live together for the time being)

· 24(3)(d) -Will look at any written agreements between the parties (not marriage K) A contract of the parties doesn’t bind the courts.
· 24(3)(f) Any violence by a spouse against another spouse or the children 

s.24(4) provides further guidance to the court by specifying criteria for the determination of the best interests of a child.

S. 24(5)- creates a new offence, the contravention of an order for exclusive possession-can be arrested without a warrant for violating the order

24.6- provides the police with arrest powers in relation to this offence

s.27- order can be registered on title to alert any prospective buyer

S. 28: rights in part II only apply to M homes within Ontario. Part I, yes. 

· Order for exclusive possession cannot be made for a home on reserve land (ab property( land governed by the Indian rights act, so the provinces have no jurisdiction) 

Courts reluctant to make exclusive possession( even interim orders) orders for 3 reasons

1. Custody- creates a status quo for the children that the court is loathe to disturb-generally the kids follow the home

2. One of the premises of part I is to allow the parties to make a clean property break- if there is exclusive possession by one party, there isn’t a clean break

3. There is something inherently unfair in withholding someone’s equity in the home from him or her, while an untitled person lives in it.

Pifer (1986)- stress on kids of strife caused by parents living together bad- gave W exclusive possession as interim order, based on testimony of third party baby sitter 

Ratio: if there is benefit to well being of child, will order exclusive possession /third party E important

Perrier (1989)Ont HC: CT should not further tactical advantage of one parent by creating status quo, as there was no real E of violence, court did not order exclusive possession, said parties should try to get along in order not to prejudice the outcome with an interim order.

Charry (1998) Ont. Gen div- there is no E of harm if parents continued to share home, and it was in the child’s best interest to maintain status quo. 

In Perrier and Charry, court reluctant to make interim orders about exclusive possession that they know will impact on the final custody order.

Vollmer (1998) Ont. Gen Div.

· Allegations of violence and conduct of one of the spouses detrimental to kids

· Kids, 8 and 18, short marriage. Were living separate and apart in same house

· Police had been called more than once to the house; parties had already agreed that W would have custody

Judge- exclusive possession order may be determinative of another parties future rights; but here because parties had agreed that the M would be custodial parent and that the M home would be sold, there is no danger of prejudice to the husband, and also because the violence in the house is detrimental to the children.

Contrast this case and Pfifer with Perrier and Charry

What about cases where there are no children?

Hill v. Hill (1987) Ont. Dist. CT: 

· 40 yr traditional marriage, no kids at home, W had always stayed at home

· At separation W sought exclusive possession and sought support, she was emotionally overwrought, said there was emotional abuse (hard to show evidentially) Here H made some of his threats in writing (threatening her to stay with him). Court was more likely to believe the W in this case. Because of the W emotions, her doctor said she should not be required to leave the home.

Court_ looked at financial situation of each spouse, and interpreted the meaning of violence in 24- statute meant to be remedial so requires a liberal interpretation 

Other factors: H has other resources and greater resources to move // W has a far greater attachment to the Home than the H does, and will be of benefit to her

Even in cases where kids are not present, court may still grant exclusive possession if the court wants to

What about exclusive possession in terms of Part I of the F.L.A. ? 

Can they delay the equalization payment to accommodate exclusive possession?

Cicero v. Cicero (1978) Ontario Unified Family Court p.480

Old case- an example of long-term exclusive order- determined that keeping the M home was the most cost efficient way to provide for kids, 

Made exclusive order for the W, with no set time limit (example of the thinking under the old family act)

Rosenthal v. Rosenthal (1986) Ont. HC p.481

· W seeking exclusive possession kids 21-23 years old. One attends college and entitled to support of the H

Held: Court says these are not children, and the H should not be indirectly force to support kids that were not kids anymore. There were not sufficient funds to keep them all in the style. W could buy H portion, or they had to sell, no exclusive possession here

Squitti (1995) court ordered alternating exclusive possession every 3 mos(kids stayed in home

Note 9 p.484-Courts reluctant to tie up the home for a long period of time

Alienation of M home
· s.21(1)  Alienation of the Matrimonial home -- no spouse shall dispose of or encumber except.. (a) if the other consents; (b) if the other spouse has released their rights under this part via separation agreement; (c) the court has ordered the release of the property form the application of this part pursuant to s. 24(1)(b); or (d)property not designated by BOTH spouses as mat home and there is another home designated and not cancelled.

· 21(2) protects ppl who acquire interest in mat home in good faith
Stoymenov- H swore false affidavits and mortgaged property. CA said under s.23( powers of court respecting alienation( (authorize the disposition of the M home etc) onus is on the party seeking to set aside the action to show that the other party had notice that the property was an M home. The other party must be a bona fide purchaser for value without notice. s.  21(2). Here that was the case. W’s action was against the H

Severance of joint tenancy

Under s. 6- as a spouse you can elect to take under the will or under equalization, calculate as of the day before death, otherwise the date of death would sever joint tenancy.

21(2)- protects ppl who acquire interest in mat home in good faith

Partition and Sale Act: few 

p.442 note 9- one of the spouses wants the house sold- partition act says: any person who has an interest in the property

Should a possession interest be weighted the same as a property interest

Allesandro Building corp: court must consider spouses occupation rights in deciding whether to award partition and sale

Martin v. Martin - No right of first refusal when ct orders sale of jointly held mat home under the Partition Act
Willemze-Davidson v. Davidson  (1997) Ont CA--  BUT court did give W opportunity to buy when value of home was agreed upon and it was in the best interests of the child to remain in the home with the mother.

Bank of Montreal v. Bray (1997) Ont CA -- The renewal of an unsecured guarantee, given by the husband without the wife's consent, did not amount to an encumbrance of an interest in the matrimonial home. The Bank could, therefore, enforce the guarantee against the HUSBANDS interest in the jointly held Mat home.

· Rameetta  s. 23 spousal consent - court held they didn't have jurisdiction  b/c H had legal interest in to property - s. 23 can be used against non-owning spouses easier than the owning cases 

· DASILVA  - partition  

· BORSCH - if someone is an owner of constructive trust owner. Majority - when you undue fraudulent conveyance - the JT was breached     

· ALGERER Case - # of visits you have to make to call it a matrimonial home

CUSTODY AND ACCESS- IT ALL HINGES ON “BEST INTERESTS OF THE CHILD”

Two Acts govern custody and access: 

1)  Divorce Act, section 16; and 

2)   Children’s Law Reform Act, Part 2, s.20 -- CLRA – criteria are slightly more extensive than the Divorce Act.  But, For the most part, the judicial approach is very similar.

S. 20(2) CLRA – “a person entrusted to the custody of a child has the rights and responsibilities of a parent, and must exercise these rights and responsibilities in the best interests of the child.” -Who can Use: any parent, SS, married, common law & also third parties, grandparents etc.
S. 16(8) Divorce Act "In making an order under this section the court shall take into consideration only the best interests of the child of the marriage as determined by reference to the condition, means, needs and other circumstances of the child" 

Who can use: hetero married spouses as corollary relief in a divorce
Custody/Access/Responsibilities w/regards to children

· Parens patriae -- Courts have an overriding jurisdiction over the care of children –– court stands as an overarching supervisor to parents – (ie. Blood transfusion cases) – if parents make bad decisions, the court has the right to go over the heads of the parents

· Custody = decision-making – it does not mean physical residence. Custodial parent has the right to make decisions about the child’s life – education, health, training, etc. Being a custodial parent carries with it the obligation to consult with the Access parent -- Non-custodial parent to have access to information re: report cards, meet the teacher, medical appointments

· Access = schedule of where the child resides (S. 20(5) CLRA and 16 (5) of Divorce Act)
· Joint Custody --Divorce Act – & CLRA 20 (1) (7) Both statutes have a provision allowing joint custody, but there is no presumption.

· Guardianship (distinct from custody; has a number of different meanings depending upon which statute you are talking about e.g. Estate law meaning is different than CLRA.  For Ontario, guardianship relates to care and responsibility of the management of property of a minor ( s. 48 (2) CLRA Other provinces use the term guardianship in relation to custody and access. Estate law – uses the term for who looks after children’s interests upon the death of the parent But, giving guardianship through a will doesn’t mean it can defeat rights of other birth parent

Mediation

· In Ontario we have family information sessions, Ottawa voluntary, Toronto-mandatory; and listen to professionals discuss divorce

· 80% of custody access cases settle

· 3% that go to trial are the most high conflict cases, these are not the norm.

· One of the first areas to use mediation as dispute resolution to have parties to work out their own agreement, sometimes done by lawyers and sometimes as mental health professionals

· Lawyers do not attend at mediation, because they are adversarial

Expert Assessments

S. 30(1) CLRA – court can make an order for a mental health professional to investigate the situation between the parties and the children. Generally ordered in high conflict cases. Professional then makes recommendation-independent expert

(Court can appoint that person on a motion from one of the parties or on consent of both, or independently of the parties
· Extremely expensive (as high as $15,000) Some jurisdictions have clinics where parties can go for assessment, deal with a team of professionals – child psychologist, social worker, etc. –generally done by mental health prof that have expertise in the area. Can take a long time, but faster and cheaper than litigation

· Therapeutic intervention for the parties, will possibly assist people in communicating

· Another difficulty is that the courts give a great deal of weight to expert evidence, - judges don’t have the type of training that mental health professionals have

· If the report isn’t favourable to your client, you will have a hard time rebutting the evidence. Very risky

Linton v. Clarke (1994) Ont  Div. Ct. Granger, J.

 “Assessments should not be ordered in all cases as a vehicle to promote settlement of custody disputes. If the legislature had intended that assessments were to be a vehicle to settle custody disputes, the legislature would have mandated them in all cases." Should be limited to cases where clinical issues have to be determined.

Young v. Young (1993) SCC –

 Majority held that expert evidence not required in all cases to establish the best interest of the child. L'Heureux-Dube (dissent) custodial parent, child themselves have best vantage point, often has the most complete source of information. Children's own testimony should be given weight as it is increasingly in criminal matters.

Another expert- 

Office of the Children’s Lawyer-branch of the attorney general, publicly funded, completely statutory –courts of Justice act

Function is to assist parties with conflicts where children are involved -- also, will sometimes act for children in Estate cases or as litigation guardians in estate cases

All of the lawyers who act for the Children’s Lawyer are lawyers plus some have social work training – but it is not as extensive as someone who has undergrad in social work

Have to be appointed by court order either:

· Two ways for children’s lawyer – appointed by Courts of Justice Act ( Order pursuant to s. 89 or s. 112 of Courts of Justice Act
· S. 89(3) CJA - ADVOCATE ( Will appoint children’s lawyer to act as counsel for the children in the litigation

· Under 112: if they are going to do a report for the court
· Even in the face of a court order, do not have to act if they do not think the case merits taking it
· There are lawyers who work for the children’s lawyers exclusively, or in a smaller place, there are practitioners that are trained to be children’s lawyers for a particular case
Job is to investigate the circumstances of the family and to represent the children’s wishes, or to make a recommendation to the court about custody and access.

· Problem: the kids’ wishes may be conflicting and be in contrast to what the lawyer thinks is in the kids’ best interests.

· Cannot give evidence to the court; have to think about privilege and what the kids have expressed.
Controversy: 

· They are not a judge or assessor, and are experts only to a certain degree( how do you determine the role.

· They attempt to determine within the context of the family, what will work for the kids on a go forward basis.
Issues surrounding the new family law rules in the Merged jurisdictions and in Toronto

· Must have a case conference before you bring a motion

· Conference is a meeting with a judge, put all issues forward in a memo.

· Judge sits down with the parties, and says “if I was hearing the case today, this is what I would do”

· Parties get a chance to discuss with the judge why what is what-allows them to see how a judge will weigh the factors

· This is another method that the parties can use to attempt to settle

Strobridge v. Strobridge (1994) -- If lawyer appointed under s. 89, shouldn't be a witness. Social worker can be brought in to give evidence for the children.

Mandatory Family Information Sessions

( In merged jurisdictions, there is a mandatory case conference before motions can be brought.  Encouragement of parties to negotiate, settle, especially for custody and access issues.

(S. 9 of the Divorce Act – also puts a duty on lawyers to advise clients about negotiation and alternate dispute resolution without litigation.

(Rules of professional responsibility obligation under law society rules that where an issue might affect the health of a child, lawyers must advise their client that the position a client is taking are detrimental to the child

FACTORS RELEVANT TO A CHILD CUSTODY DECISION

· Factors the court uses to determine where the kids should be on an interim basis, looks at where the kids were during the intact family

· This may not be able to operate

· Children’s law reform act or divorce act, criteria not exhaustive

· S.24 (2) (c) CLRA is the one most usually looked at

· 24(e) what is the plan 24 (f) the permanence of the unit-see list below

S. 16  (8) Divorce Act--Factors: In making an order under this section, the court shall take into consideration only the best interests of the child of the marriage as determined by reference to the condition, means, needs and other circumstances of the child.
 (9) …the court shall not take into consideration the past conduct of any person unless the conduct is relevant to the ability of that person to act as a parent to the child. 

(10)…the court shall give effect to the principle that a child of the marriage should have as much contact with each spouse as is consistent with the best interest of the child, and, for that purpose, shall take into consideration the willingness of the person for whom custody is sought to facilitate such contact.-“friendly parent rule”
S. 24(2) Children's Law Reform Act-- In determining the best interests of a child for the purposes of an application under this Part in respect of custody of or access to a child, a court shall consider all the needs and circumstances of the child including, 

(a) the love, affection and emotional ties between the child and, (i) each person entitled to or claiming custody of or access to the child, (ii) other members of the child's family who reside with the child, and (iii) persons involved in the care and upbringing of the child; 

(b) the views and preferences of the child, where such views and preferences can reasonably be ascertained; 

(c) the length of time the child has lived in a stable home environment; (this is the status quo section)

(d) (d) the ability and willingness of each person applying for custody of the child to provide the child with guidance and education, the necessaries of life and any special needs of the child; 

(e) any plans proposed for the care and upbringing of the child; 

(f) the permanence and stability of the family unit with which it is proposed that the child will live; and 

(g) the relationship by blood or through an adoption order between the child and each person who is a party to the application.

 24(3)- The past conduct of a person is not relevant to a determination of an application under this Part in respect of custody of or access to a child unless the conduct is relevant to the ability of the person to act as a parent of a child.

Status Quo( 24(2) (c) CLRA- the length of time the child has lived in a stable home environment

Spencer v. Spencer (1980) BCCA –p.647

The parties separate and the W left the M home leaving kids 6and 8 with H, giving de facto custody to dad. During marriage, Mother was caregiver, she brought action for custody

· Judge said: Custody for mother more appropriate because of “that something only mothers can provide”

Shows judicial preference for mothers

CA reversed the decision: basis( higher importance placed on continuity for kids, outweighs history of relationship and care.

 Continued stability outweighs primary caregiver “tender years” doctrine”

Initial arrangement may play into the final order

Courts want to discourage self-help, where one party removes the kids to gain advantage

Lisanti 1990 Ont.Family Ct

· Had 2 kids, W was caregiver, H comes home and finds them gone, she went to shelter with kids, alleging abuse. Father’s lawyer brings motion for custody. Conflicting affidavits about abuse.

· On interim interim basis, (prior to x-exam) the judge orders a return to the status quo, that is: orders the children back into the home

Ratio: 

· Courts do not like when parties take unilateral steps to disrupt the lives of the children on what appears to be self serving evidence

· We encourage the status quo, there should be some kind of discussion if the children are going to be removed, if emergency; involve the police

· Difficulty is evidentiary; judge was suspicious that allegations were only made after separation, possibly to gain a custodial advantage. Similar to sexual abuse allegations, prejudice the litigation-it all has to be weighed.

Has been a bit of a shift in judicial outlook since this case

Criminal ramifications of “self-help” actions

· s. 283 of criminal code, says that if one parent takes kids from parent that has custody, commits an offence.

· Until there is an agreement, both parents are in as good a position as each other for custody (usually don’t see action under this section)

· Usually we see section 282: abduction in the face of a court order

· There is a defence for both: to remove children from imminent harm

Renaud v. Renaud (1989) Ont. Dist. CT. p.648

-- De facto custody is important but not determinative. Other factors must be considered. Despite fact that dad had set up status quo for 11 months, his history of intimidation and violence outweighed the potential disruption to the children that could occur if arrangement changed
Ratio:

· Determined that the F was not acting in the best interests of the child, by denying the access to the M, so he was not the best custodial parent

· Look at s.16(10) DA: “friendly parent section” which parent is more likely to facilitate access?

Will sometimes change custody on this basis

Howard (1999) Interim status should be neither an advantage nor a disadvantage- focus is best interests of the child. Here, mother took kids- the status quo was determined to be the situation before she absconded. 

Blood Ties and the influence on Custody

King v. Low (1985) SCR- where there are lengthy proceedings, status quo can be established if non-custodial parent does not acquire significant access to the child. Here- adoption recant at 2.5 mos; took 3 yrs to reach SCC

Not in best interests of child to return to bio mother at that point.

Moores v. Feldstein (1973) CA

W gives up custody to other couple to try to get reconciled with her H who was not the child’s parents. She wanted kid back, at trial was successful based on biology

CA found for psychological parents, did not want to disturb the status quo. There was a report from the guardian, now children’s lawyer taken into account.

Ratio: Stability and continuity in the life of the child is more important than blood relationship. Couple were the only parents kid had ever known

Conduct of Parents during Intact Marriage s. 16 (9) DA, & 24 (3) CLRA

(Past conduct not a factor except as it relates to ability to parent. Some kinds of conduct will be relevant – ie. Abuse of the spouse, other criminal acts, substance abuse. Adultery should not be.

Fishback v. Fishback p. 658, 1985, Ont. Dist. Court --BUT never discount the potential impact of judicial bias where mom has so called "lover" that judge doesn't approve of. Here, implication by the judge that the father is the better parent because he is more interested in the children’s activities and education – while the mother has become more interested in her new boyfriend

Reid v. Reid (1975) Ont. CA. p. 666 -- Where other factors being equal, the choice of potential step parent can impact custody decision. Here, ex husband called wife's new boyfriend's exwife & child to testify what a crappy husband and father he was. So mom calls boyfriend who testifies abt how he's changed and will be a good step father. Custody at trial to mom but CA ordered new trial.

Barkley v. Barkley (1980) Ont. Prov. Ct. p. 669 -- Despite some concerns about mom's lesbian relationship, court discounts the problem of raising child in homophobic society as too esoteric and speculative and puts more weight on concrete indicia about best interests (expert assessment abt. Good relationship btw mom and daughter, fact that daughter wanted to live with her etc.)

Saunders v. Saunders, (1989) BC --But, once again, never forget the potential for judicial bias! Here held that a prudent parent should not expose children to any behaviour which could affect normal development & dad could not have overnight access to son if continued to live in homosexual relationship.

Gender as it relates to custody

· Used to have tender years doctrine- presumption in favour of mother

· Seen shift in ‘gender roles’ of parents, now have parents of the same gender and case law about it.

· Changes in the legislation-both parents equally entitled to custody.

· Recently-more orders of joint custody.

· Can only take statistics from contested cases- in these, mothers seem to get custody in 65% of cases, fathers 10% and joint in 25% of cases.

· Looking at historical cases: see argument that mothers are somehow better equipped to raise young kids

Tender Years Doctrine and primary care giver assumption

R v. R. [1983] Alta. C.A. p.673

· Reference to Bell’ not father can take the place of the mother”

· Interim order that father was supposed to have custody 4 straight days every weekend

· TJ placed a lot of weight on the fact that the father would be giving more personal care to children than mother who would have to put them in day care.

· CA awarded custody to father: said used to be tender years and presumption of mothers for custody. 

Dissent: p. 676: does the favouring of parent care over day care encourage parents to stay home and collect welfare? Although cannot have the same care giving scheme as intact family, should not depreciate the value of paid caregivers and assume that parents are in a better position to give care than a paid caregiver?

Ratio:

Now looking at social and legal doctrines that are changing- focus should be a revision of best interests doctrine. Basically and updated status quo issue( so says the professor.

Klachefsky v. Brown (1988) Man CA p.681

· Children went back and forth between houses in equal time, M got transferred to VC, father got re-married.

· TJ ordered that kids should remain with Father, because mother would have to use paid care, and father had new wife

CA ; overturned the case; failed to take into account the relative stability of the parents way of life. Stability issue is key.

What is the upshot?

· Courts are moving away from tender years doctrine and what kind of care is the better care

· Lets look at who, during the marriage, was actually caring for the kids, schlepping them around? 

· And let’s project that scenario into the separated family; will create more stability for kids. Try to recreate that situation.

Van de Pere v. Edwards 2000 BCCA 167 SCC

Woman had baby with married basketball player. Child was in M de facto custody, visitation with child. Fathers wife was providing care to kid when was with the fathers family. Court appointed an assessor, gave evidence that favoured custody for father- family intact, etc. TJ held for Mother: it is a common sense suggestion that kids would form a closer bond with mother. Also doubts the stability of fathers family because of his many affairs CA: the wife of father is psychological parent, all 3 parents awarded custody; set up equal sharing between homes(Also kid was half black and so should be easier for kid to deal with this in the custody of black family, not white mother. Father’s family can better nurture his cultural identity

SCC:

· There was never an intact family in the first place, so external criteria became important

· SCC says: important to have some resolution here

· Para 25: contest between bio parents- it was an error in law to place so much emphasis on positive qualities of the stepmother. Father travels all the time. 

· Reject the use of the tender years doctrine- error in law. Test is that of primary caregiver. Historically mother was the primary caregiver, this is where we have to look

· Then looked at conduct of father, in context of his ability to parent. 

· His twin daughters suffered because of the fathers affairs and new sibling, caused detriment to kids- this is a relevant factor

· Race issue: say this issue was not raised at trial; you can only introduce fresh evidence at appeal if it could not have been raised at trial. Judges will often err on the side of inclusion, and determine how to weigh it at the end; even if hearsay or whatever. Don’t want to be found in error of law by not hearing the issue
· Reject the race issue on 2 grounds 1) should not have been presented and 2) doesn’t stand up on the facts. Is inevitable in modern society to have mixed families, both parents should be able to facilitate the issues

· They grant custody to the mother with generous access by father.
All kinds of interveners came in, feminists –single mother issue, race issue, blah blah

ACCESS

The "Friendly Parent" Rule --  S. 16 (10) of DA; 20(5) CLRA

(Who is more likely to facilitate access to the other parent can affect custody decision

( Access is a right of the child, not of the parents.

Doe v. Doe p. 692, 1990, Ont. Dist. -- If you deny access, or either overtly or covertly undermine child’s relationship with the parent you are putting your right to custody (residence) at risk. Here, expert opinion that mom had such animosity that would undermine dad's relationship w/child. But, mom awarded custody anyway b/c J held that assessor's opinion re: impact on child was speculative.

Issue: Is the degree of animosity expressed by the custodial parent to a degree where they will not allow access?

HELD: Access is defined s. 20 (5) CLRA - 16 (5) DA =Right to visit with the child, Right to inquire and receive information about the child, Receive info from school, doctors, etc. But, mom awarded custody anyway b/c J held that assessor's opinion re: impact on child was speculative.

M v. M p. 712 Ont. CA (1992) ON CA – Abella J – the father was using the access as an opportunity to threaten and intimidate the mother – access not in the child’s best interest. Dissent: not sufficient evidence of harm to outweigh parental right to visit child.

Young v. Young, (1993) SCC p. 728 While a custodial parent has final decision making over education, health, activities, this does not preclude access parent from doing new activities with the child, including introducing them to new religion and ideas. Here issue was whether an access parent can engage a child in religious activities during the access visit which the custodial parent doesn’t approve of. HELD: it is in the best interests for the children to know all about their father, including his religion. Also, freedom of religion (sopinka)

ISSUE: Deals with the issue of whether an access parent can engage a child in religious activities during the access visit which the custodial parent doesn’t approve of. How much control does the custodial parent have over what the access parent does with the child? This case deals with religious practices issues, but it has been used to deal with similar questions

DP v. CS (Quebec)– 749 – decided by SCC on the same day as the young case. Similar set of facts – but father had a fanatical zeal for Jehovah’s Witness witnessing. Here, unlike Young, father was not just taking kids to church, but was indoctrinating child (converting). Also evidence that child protested participation – was distressed about it. L’Heureux-Dubé – Majority – upheld restrictions prohibiting from certain activities when the children were with him – father had gone too far. MacLachlin – DISSENT – follows her theme from Young.

Wishes of the Child

Strobridge v. Strobridge (1994) -- If lawyer appointed under s. 89, shouldn't be a witness, or present their own views. Social worker can be brought in to give evidence for the children.

· Wishes of children should not be confused with best interests

· Children’s wishes should be considered, but not determinative. In terms of access, kids were old enough and didn’t want to see the father.

S. 112 – CJA - ASSESSOR-- children’s lawyer does an investigation and reports to the court about the best interests of the child based upon their investigation. This is like an assessment – but it won’t be as in depth as a s. 30 assessment, and can’t deal with clinical issues 

Problems

· There can be a conflict where the children’s lawyer does not agree that the children’s wishes are actually in their best interest

· When they are acting as an advocate, they can call witnesses

· A report from a children’s lawyer will be influential, but is not determinative. Judges don’t have to follow the recommendations of the children’s lawyer. 

· Difficulty – children’s lawyers bring their own bias to the proceeding

· Children are almost never brought in front of the court. Most judges do not talk to children directly unless they are older teens. The younger the child the more difficult it is to put them under oath
Joint Custody 

· Argument is; can one party thwart the other parties claim to custody by saying we can’t get along( should court force joint custody

· Kruger( dissent- Wilson: relationship with both parents important; maybe should be required to co-parent

· Do we allow third party to make decisions if parents can’t?

· Judy Ryans article p. 695: problem with Kruger; gives one of the parties a veto to joint custody

· Controversy around this issue

ACCESS

1. It is the right of children that custody and access adjucations under the Act be governed by their best interests (Young)

2. The best interests of the child test under the act is constitutional (Young)

3. s.16.(8)DA :The act provides that the best interests of the child must be determined by reference to the condition, means, needs or other circumstances of the child

4. Custody and access confer entitlements only to the extent that they enable both parents to discharge their responsibilities and obligations to their children in order to ensure and promote their best interests (Frame v. Smith, Young)
5. Agreements between parents as to any rights of the child, be it custody, access or child support, are not binding on the courts and must be viewed in light of the best interests of the child (Pelech)

Parental Mobility issues and Changes in Custody or Access orders (Gordon v. Goertz)
1. The parent applying for the change must meet the threshold requirement of demonstrating a material change in the circumstances affecting the child

2. If the threshold is met, the judge must embark on a fresh inquiry into what are the best int of child, having regard to all the relevant circumstances relating to the child’s needs and the ability of the respective parents to satisfy them

3. This inquiry is based on the findings of the judge who made the previous order, and evidence of new circumstances

4. The inquiry does not begin with a legal presumption in favour of the custodial parent, although the parent’s views are entitled to great respect

5. Each case turns on its own unique circumstances. The only issue: best int of child in the case

6. The focus is not on the interests and rights of the parents

7. Particularly the judge should consider:

a. The existing custody arrangement and relationship between the child and the custodial parent;

b. The existing access arrangement and relationship: P and child

c. The desirability of maximizing contact between the child and both parents’

d. The views of the child;

e. The custodial parent’s reason for moving, only in the exceptional case where it is relevant to that parents ability to meet the needs of the child’

f. Disruption to the child of a change in custody;

g. Disruption to the child consequent on removal from family school. And the community he or she has come to know

· The importance of the child remaining with the parent to whose custody it had become accustomed in the new location must be weighed against the continuance of full contact with the child’s access parent, its extended family and its community.

· The ultimate question in every case is this; what is in the best interests of the child in all the circumstances, old and new?

Rights of parents to move, and best interests of children v. rights of access parent(s)

· Different lines of cases: 1) Preserve the access relationship – leave the kids behind OR 2) Preserve the custodial relationship – take the kids
· TREND: Courts were only tending to allow children to move where the relationship with the access parent was not very close

Child Support and Child Support Guidelines 

Divorce Act s. 15.1, FLA s. 31, CLRA s. 3 – 17

Practical Implementation of the System

· Social assistance recipients not subject to guidelines

· E Insurance recipients are subject to guidelines

· If you are on social assistance and receive child support, they deduct it from your social assistance.
Determining Income
· Start with Income Tax return – GROSS dollars!

· If you are self employed – you can deduct business expenses BUT for child support guidelines purposes, they are added back in

· Any business expense that is partially cloaking personal expenses (ie. Car, housing) are added back in

· If you earn varying amounts from month to month – take an average of the last three years

· In some cases (Washburn) – husband had gotten a one time lump sum payment – she claimed that it was part of his income – court said that for that tax year it was reasonable – but not as a basis to set up future support – 

· If you get a year end bonus – you have to do an adjustment at the end of the year

Family Law Act

s. 1(1) – Person who has treated child with “settled intention” liable (in loco parentis)

s. 31(1) – Obligation to support child in education

s. 31(2) – No support for a child over 16 who has withdrawn from parental control

s. 33(5),(6) – In loco parentis can join biological parent to action

s. 33(7) – No statutory presumption in favour of biological parent or to let in loco parentis off hook

s. 35(1) – Need to file domestic contract for purpose of FRO enforcement

Divorce Act

s. 2(1) – Obligation stops when not child of the marriage – when turn 18 unless still under parental control

s. 2(2) – Can be responsible if in loco parentis
s.151(1)-court can make order requiring child support

Child Support Guidelines

s. 3 – Table is presumptive for bio, adopted and in loco parentis

s. 4 – Parties making over $150,000 – can vary where inappropriate beyond extent disagreement possible

s. 5 – Can take into account whether person is biological or adoptive parent, if in loco parentis, can get reduction from payout by bio or adopted parent

s. 7 – Extraordinary expenses

s. 7(1)(f) – Extraordinary extracurriculars

s. 7(2) – Definition of extraordinary expenses

s. 8 – Split custody – at least one child in each home – do the two calculations and split the difference

s. 9 – Shared custody - if payor spouse has kids >40% of time, can get a reduction

s. 10 – Exception for undue hardship – calculation

s. 10(2) – Other factors to consider in undue hardship

ss. 15-20 – How to adjust income from tax return

s. 19 – Court can impute income even where none alleged

ss. 21-25 – How to determine income, requirements for ongoing disclosure

s. 25 – Support changes every year as income is reported every year

Children’s Law Reform Act

s.8 -sets out a list of people who are presumed to be a parent: if you are presumed to be a parent, you may be obligated to pay support unless you can rebut the presumption with a blood test or DNA that confirms you are not the parent
s. 10 (3)–court cannot order blood tests but Can draw adverse inference if don’t give blood sample

Rules of Civil Procedure 60 – Can garnish yourself, 69.05 – Must attend family info session 45 days before starting action

should I have to pay?

Stephen v Roni (California) (1980)) and Boca v. Mendel (1989)(Ont)

· Both of these cases the court has refused to allow the circumstances of the conception or the refusal of the mother to obtain an abortion - Parents have equal responsibility for children.

· Focus on needs of child, not the recklessness of the parents. People who undertake sexual activity with other fertile people are obligated for the consequences

· If the mother wants to have the child against the father’s wishes, this will not affect the child’s right to support from either the mother or father 

Louis v. Lastman (2002) (Ont. CA):

FACTS: 2 children were born in 1958 and 1962. Alleged that Mel Lastman was their father, in an affair with their mother. He had given mother some money. In 1974 they had a parenting agreement where he made a lump sum child support payment.  Plaintiff sons brought an action in 2000 seeking unjust enrichment and finding that the father had breached his fiduciary obligation to them as children. Lastman tried to get a dismissal, he was successful, and CA supported -- no matter what your claim is retroactive child support -- court looked at the legislative scheme – at the time there were no guidelines. At some point is it too late to make this claim? Here, mother had waived her rights accepting the lump sum – if she had come to the court soon enough after that, she could have gotten more child support (with paternity test)

WHO IS A PARENT?

Paternity
( 8(1) CLRA --There is a presumption that if a woman is married at childbirth that the husband is the father

( 10(1) Approved blood test will prove paternity if the parties are not married and not cohabiting. Bring a motion to make a paternity claim under s. 10 CLRA
( 10(3) You cannot be compelled to give a sample BUT if you don’t the court can draw an adverse influence by this choice

Silber v. Fenske (1995) (Ont Gen Div)(p. 792)

Section 10 is not a violation of the Charter, because the section does not force you to have the test, all it does is allow the judge to draw an adverse inference if you don’t have the test, and this does not breach the Charter in and of itself

In loco Parentis (standing in the place of a parent)

S. 2(1) in combination with 2 (2) DA – provides for a person to stand in the place of a parent and you can claim support from someone who has treated the child like their own e.g. step parents, whether adoptive or not. Factual test -- but cts generally err on side that there is a relationship w/child.

· Here we are talking about step parents or parents that have resided with the biological parent and stood in loco parentis
· The fact that the birth parent is paying guidelines support, this does not extinguish the obligation of an in loco parentis parent to pay guidelines support

· POLICY: in loco parentis parents have rights to make access claims/custody claims (CLRA) and so it is a correlative right/obligation to pay support

Carson v. Carson (1986)(Ont Prov Ct)

· Applicant had baby from previous relationship then started casual relationship with Carson; they have baby, then the party marries, and they have another baby; turns out that Carson is not the father of the second child; parties separate before the second child is one year old; biological father of second child accepts that he has to pay child support, but argues that Carson is also obliged to support the child as well

Issue:  s. 1(1) is this man standing in loco parentis to the baby or to the other child? The court has to look at his intentions towards both of the children. He has no obligation to the older child for financial support because he didn’t stand as a parent to this child = no consistent pattern of financial support for this child. As regards the baby, the father did demonstrate an intention to treat the child as his own, that it is irrelevant whether he knew the child was his own. He confirmed his relationship with the child – the child was part of his family

Peters v. Graham (2001) NSJ 452 – 

Father treated twins as his own throughout the marriage and after separation exercised access to them; three years after separation, the mother tries to reduce the access on the basis that he is not the biological parent, but that he should pay child support in loco parentis, because he was acting as such. Wife's twins turn out not to be his! If the children look up to you as a parent, it is in their best interest to continue that relationship. Looks at the child support guidelines, presumptive amounts = base amounts - using s. 5, reduces the amount he has to pay by about two-thirds. (b/c bio dad can pay too).

· Court held (and quoted Chartier that spouses are entitled to divorce each other but not the children of the marriage – when people act as parents towards a child, the child can count on the relationship continuing

· Thus father was in loco parentis, and had a 10 year relationship with children, and even though he was not the biological parent, he had a parental relationship; father still wanted to have access visits with the children; because of the continuing right to access, it only makes sense to have a continued obligation for support

· Even though in situations like this, the court did not think it would cause as much upheaval to continue the relationship as it would be to end the relationship either emotionally or financially 

Chartier v. Chartier (1999)(SCC)

Mother and father had a child, and another child of a previous relationship and both had active roles with the children financially and emotionally and they even changed the previous child’s last name; older child’s birth father did not have a relationship and she did not have a consistent relationship with any father figure. After separation the father ended the relationship with the older child and said that he no longer viewed the girl as his daughter and he should no longer have to pay support

· Issue: can the person standing in loco parentis terminate the relationship unilaterally?

SCC: Bastarache: cannot terminate in loco parentis unilaterally – can terminate your obligations to a spouse, but not to a child

Test: if you create this relationship during the co-habitation or the marriage (and show that you stood in the place of a parent – factual test) the court will look at the factors in the relationship between the child and parent: involvement, how you were treated in the context of the family as a whole, what did the child call you, how were the resources pooled and who paid for the child’s things etc

· If the step parent is standing back from the job of raising children, this may lead to a finding that the in loco parentis test is not met – financial contribution in and of itself will not be enough – there has to be evidence of a relationship – the step parent may explicitly stand back

· Sets out in loco parentis FACTORS: Emotional support ----Discipline----Involvement in child’s activities---Time spent with child (as family, alone)----Involvement with teachers, doctors---Financial support----In some cases children also have a very close relationship with their biological parent.

· NOTE: If you are standing in loco parentis and there is a biological payor parent, you will likely get a reduction. Natural parents are still expected to pay.

Do Carmo v. Etzhorn (1995)(Ont Gen Div)(p. 807 note 2):

Ratio: cohabitation is required for in loco parentis, but not for biological parents

· It is not enough to just to spend a lot of time and money, you have to live with the children for the court to find that adult is acting “in loco parentis”
Grandparents:

in loco parentis usually means step parents but it can be extended to grandparents. BUT Part of test = have to have lived with the family (see Do Carmo above). FLA does not exclude grandparents as persons who may be responsible for support of children. 

CHILD SUPPORT PROCEDURE-F.L.A. , Child support guidelines, Divorce Act

· If someone is not making their payments, you can add their name to the list of parties in child support actions per Divorce Act, s. 16, and FLA s. 33 (5) + (6)
· If you are entering into a second marriage, you can contract about this issue and say that neither party will stand in loco parentis to other party’s children--BUT: This will not always be determinative – courts can overturn this because parents can’t give up their children’s rights in a contract

Chartier v. Chartier (1999) (SCC)

· If you are standing in loco parentis and there is a biological payor parent, in practice you will likely get a reduction. F.L.A.  – s 33 (7) (b) was amended – no presumptions between biological and in loco parentis parents.

· But practice has been to expect support from biological parent – no reductions even if there are other payors.

Age Limits on Support Obligations:

(As a child moves toward adulthood there is an expectation that they will become self supporting

Divorce Act S. 2 (1) – definition of when child is a “child of the marriage” --So long as a child is a child of the marriage, they qualify for support. Usually at age 18, or over 18 but unable to withdraw from parental control (e.g. Illness, disability, pursuit of education or other related reasons) 

FLA – s. 31 (2) – obligation to pay child support does not extend to children age 16 and over who has withdrawn from parental control. Thus both acts provide for a cut-off time – if the child remains unmarried, it is until the age of 18 or until they finish their first post-secondary degree or diploma, or if they are ill or disabled

· Children have sometimes withdrawn from parental control, but still sought support, and sought contributions for support from the parents (they can bring it on their own behalf at 18)

Zedner v. Zedner (1989) (Ont Prov Ct)(p.810)

FACTS: 19 year old left home to live with grandmother attending high school, wanted to go to college. The daughter says she left home because stepfather made her life intolerable and mother didn’t stop it HELD: court says that s. 31 (2) speaks to child voluntarily withdrawing – she was forced out by step fathers behaviour. Biological parents are obligated to pay support until she finishes college. To force the child to return to that residence to endure the emotional stress would be unthinkable. Adult child claims – successful because the home situation is intolerable

Fitzpatrick v. Karlein (1994) (Ont):

· BUT just because a child of 16 is unhappy at home is not enough to make the withdrawal involuntary.  It is not uncommon for teens to be unhappy with their parents  (lol) -- the situation must be unbearable. 

· NOTE: this type of defence has also been successful where children have chosen to cohabit with their boyfriend -–because parents haven’t let them have sex under their roof.

Harrington v. Harrington (1981)(Ont CA)

· Not indefinite obligation. Although both the divorce ACT and the FLA provide provisions for parents to support their adult children – this doesn’t mean that this obligation can be indefinite. Here, situation where child is not able to withdraw from parental control. At some point even in a case with mental health issues, there has to be a limitation on parental obligation = the obligation shifts to the state.

Smith v. Smith (1987)(BC SC)

Child support is not to continue on an indefinite basis – no sympathy for adult unemployed children without a case. Gave unemployed daughter 6 mos to find a job.

BCSC While the DA permits courts to provide adult child support, this should only take place because there is a legitimate reason (disabled, education, etc)

Wesemann v. Wesemann (1999) (BC SC) 

The law with respect to support for children over the age of majority can be looked at as a four step procedure:

1. Decide whether the child is a “child of the marriage” as defined in the DA. If not, this ends the matter.

· Whether the course of studies is part time or full time;

· Whether or not the child has applied for, or is eligible for, student loans or other financial assistance;

· Whether the career plans of the child are reasonable and appropriate;

· The ability of the child to contribute to his own support through part –time employment;

· The age of the child;

· The child’s past academic performance and whether the child is demonstrating success in the course of studies;

· What plans the parents made for the education of their children, particularly where those plans were made during co-habitation

· N the case of a mature child who has reached the age of majority, whether or not the child has unilaterally terminated a relationship with the  parent from whom support is sought

2. Determine whether the approach of applying the Guidelines as if the child were under the age of majority (the usual Guidelines approach) is challenged. If not, apply the usual Guidelines approach

3. If the usual approach is challenged, decide whether the challenger has proved that the usual approach is inappropriate. If not, the usual Guidelines amount applies..

4. If the usual Guidelines amount in inappropriate, decide what amount is appropriate, having regard to the condition, means, needs and other circumstances of the child and financial ability of each spouse to contribute to the support of the child.

· What amount is appropriate if the under age amount is not? Consider:

· The reasonable needs of the child

· Ability and opportunity of the child to contribute to those needs

· The ability of the parents to contribute to those needs

· Section 7(1)(e) FCSG : post secondary education is an extraordinary expense and parties are required to contribute to children’s extraordinary expenses over and above the monthly support

· Court has to look at what proportion of the post secondary education the father must pay under section 7(1)(e)
· Section 7(1) says that the expense has to be ‘reasonable’ and in determining this, the court looks at whether they have to go away to study or could they live at home, and is there any expectation on the child to work and offset the cost of university; there are a number of factors that the court looks at 

· We also see this were a child is trying to get a second degree beyond the undergrad degree, the court looks at (1) the university education of the parents and (2) the expectations of the parent’s during the intact marriage, and (3) the ability of the child

· Still have to balance this with the reasonableness of the ability to pay and what is financially feasible – case by case on this aspect

· In assessing the quantum that the father should pay, they will take into account tuition, residence, books, plus the fact that the son should be obligated to work part-time and whether he can obtain any financial assistance which would reduce the parents obligation to pay

NOTES FROM CLASS: Occasionally courts order support for completion of 2nd degree, but only where the parents have two or more degrees – these children are entitled to obtain more education. In middle to low-income cases, generally the cut-off is the first post-secondary degree.  And where the parents don’t have degrees they won’t make them pay for ongoing support.

Determining the amount of child support- The child support guidlines

Thibaudaeau v. R (1995) (SCC) Catalyst for change of child support system!

Single mom brought a Charter challenge, s. 15 – the tax treatment of child support was discriminatory against women – she was being treated differently than parents in intact families. 

Gov’t did two things:

(1) Amended the Income Tax Act to end deduction and inclusion for child support (spousal support is still taxable and deductible, because it is deemed more like “income” in the hands of the recipient, whereas child support is a contribution) and

(2)  Set out in the Divorce Act a chart on a province by province basis, of presumptive numbers that a payor earning a certain income will pay for a certain number of children

· Ontario and the rest of the common law provinces adopted the guidelines and regulations as part of the FLA – so the guidelines are identical to the federal Divorce Act

· Part of the difficulty is that the guidelines does not say what is put in the “base amount” and what is meant to be an extraordinary expense – so when an issue arises, the question is whether it is meant to be subsumed in the base amount, or is it an extraordinary expense

Determining the Amount:

	Step 1 Which Guidelines? Federal or Provincial? (Same sex, Common Law --provincial only --But if "married" will be either federal or provincial depending upon whether corollary relief as part of divorce or whether under FLA) Guidelines almost identical, however
Step 2 Determine the number of children -- see cases concerning which children shall be supported
Step 3 Determine the type of custody/access arrangement --Sole? Split? Shared?
Step 4 Choose the appropriate table: federal or provincial, province, number of children
Step 5 Calculate annual income -- total income, if self employed not as many deductions from income as would be for income tax purposes
Step 6 Determine the table amount --this amount is presumptive
Step 7 Special expenses - some childcare, some medical dental, certain activities, etc. FCSG s.7.1
Step 8 Undue hardship (e.g. unusually high debts from supporting the family or earning an income before the parents separated; high expenses associated with access to the child; a legal duty to support another person; or a legal duty to support a child, other than a child of the marriage, who is under the age of majority or, owing to illness, disability or other cause (including post-secondary education) cannot support himself or herself.




Issue 1: the income of the payor – section 15 -21 of the guidelines
Imputing Income - s.19

S. 19 – allows the court to impute income – and even though you have no income or allege to have no income, for child support purposes the court may impute income if Unemployed, or underemployed people -- can't just be an ass and say you'll quit your job – There are sanctions available – lose drivers license and prison available

COURT CAN LOOK AT THE INCOME OF THE RECIPIENT SPOUSE TO DETERMINE THE AMOUNT

Drygala v. Pauli

Husband went back to school after separation, no bad faith

Don’t need bad faith – just need intentional unemployment – in this case father could be working part time at school – income of $16,500 imputed to him
How to ascertain income:

· Income for guidelines is not the same as income for income tax purposes – these are very different 

· Look at the annual income, and this is okay and easy if you get a paycheck and T4, but more difficult if you work on commission or if you get bonuses for performance, or if you are self-employed – there is a lot of case law surrounding the “establishment of income”

· Obligation to disclose (section 25) continues and parties are obligated to provide, even after the agreement is made, annual disclosure of the income, to determine that the amount being paid is appropriate

· Marinangeli – this failure to disclose resulted in Mr. M having to pay a substantial amount for the years that he failed to disclose

· Look at tax returns and look at business deductions for self employed or contract workers, because some expenses that are deductible for income tax purposes are not deductible for guidelines purposes – so the income amount may be larger than the amount on your income tax return

· Court can order production of records, corporate tax returns, controlling shareholders of the corporation etc – the goal is to determine the income

· Section 3(1) – presumptive and the court “shall” order the guideline amount to be paid

· A fairly high percentage of the cases do not dispute the guideline amount in practice, because the chart works for income – it mostly gets argued in higher income cases, or in self-employed cases, or fluctuating income jobs (real estate, brokers etc)
· Under sections 4, 5, 9 and 10 and another one she cannot remember  – these sections give the court discretion to order an amount other than the guideline amount, but if you do not fall into these sections, the judge has no discretion to award an amount other than the table amount.

Issue 2:Determining variation of guideline amount 
s.10 (GUIDELINES) Undue Hardship section:

Can be used to increase or decrease, usually used by payors to reduce amount paid

Have to show that if you are required to pay table amount, that you will have a lower standard of living than the other party.

· Requires a comparison of total income in both households.

· This is the only section that allows you to look at other incomes in the households besides the payor and payee.

· It is per capita income, set out in schedule 2 of the guidelines- tries to standardize the 2 households and compare them.

· Difficult to win because of the evidentiary burden

· S.10 (2)- considerations for the court to look at in determining undue hardship:

· high mat debt; unusually high access expenses (travel); obligation to support other children or spouses( in these cases, court looks at evidence of obligations to pay by court order in priority to voluntary obligations.

· Not invoked very often- too complex from an evidentiary burden

S. 8 and 9( other discretionary sections 

· Split custody

· Shared custody- at least 40% of the time over the course of the year. What do we mean by 40% of the time, school, sleeping etc. how to calculate this amount. If you are under 40% there is no discretion in the court to order an amount other than the guideline amount (with other exceptions)

· OK over 40%, now what do we do?

· CA said yes, there is a presumption regarding table amt, but s.9 gives discretion regarding amount. The minute we are over the 40%, court has the obligation to examine the amounts and reduce. 

For exam: indicate that certain criteria have been applied, a lot of the time they will look at disparity of income. Discuss how different cases have dealt with the issue. For instance- if the court applied Hunter (formulaic approach)

Only if there was a huge discrepancy between the incomes should this be done.

We still don’t know how we would reduce the amount; there is no formula so far.

There are 3 parts to s. 9 (assuming the 40% is found)

First presume the table amount, then recognize there are increased costs with shared custody, then ( c) court should exercise its discretion based on the needs and incomes of parties

Hunter v. Hunter (1998)(Ont Gen Div)-deals with child support guidelines
Judge says: take the common sense approach. Here, each parent has custody for 6 months of the year. Disparity in incomes is $30,000. He says in this case, each parent should be paying to the other for half of the year. This approach is peculiar to a s.9 situation and cannot apply outside of s. 9.

Then considers 9(b)- increased costs for shared custody arrangements: because each parent is providing a home for the child, the total costs are higher than if only one parent had custody.

A 50% increase in the differential between the two support figures (as determined by 9(a)) takes into account the increased costs of shared custody in this case is appropriate

Fathers income: 60,000- guideline figure -$507- for 6 mos( $3042

Mother income: 29,000- guideline figure -$258- for 6 mos(  $1548

The difference between the two is $1,494 Divided by 12 that comes to $124.50 a month. Increased by 50%, this becomes $ 186.75

9 (c) – required to consider conditions, means needs and other circumstances of each spouse. Here the father can pay, mother needs assistance.

Result is that the father should pay $186.75 per month for support.

Francis v. Baker SCC-leading case

IN this case, the F spent a lot of time with the kids, so they had the benefit of his rich lifestyle

SCC –1) there is a presumption in favour of the table amount and the onus is on the payor why there should be a reduction--onus is on payor to prove that table amount is inappropriate 2) It is not up to the recipient to show that they can spend the money.

FACTS: His income was 945,000 – guideline was $10,000 for two children

Simon v. Simon (1999) (Ont CA)(p. 837)
as part of support TJ ordered some $ put in trust account for the child. CA sd no. Without evidence that the mother was acting irresponsibly with the money, it was not reasonable to order the money be put into a trust account

FACTS: Hockey player. Earning about 180,000 per year at separation. Agreed to pay 2200 per month in separation agreement (pre-guidelines). Husband’s income changed to 1 million US at the time of application to vary the child support. Child was 5 at the time. W on welfare after separation. First judge – there is no sensible basis for using guidelines. Ordered $5000 per month = “reasonable”. Because the father had a significant income now – it wasn’t fair for the child to become accustomed to a rich lifestyle. Also ordered some of the money be put into a trust for the child

ONT. CA – NO – 

· The onus is on the payor spouse to show that the guideline amount is inappropriate. The payee doesn’t have to prove they can spend it. The guideline amount is presumptive. The child doesn’t spend a lot of time with the father so he didn’t get the benefit of his father’s lifestyle. Need to shift some money to the mother to give a better lifestyle for the child

· Without evidence that the mother was acting irresponsibly with the money, it was not reasonable to order the money be put into a trust account, no need to fetter the Mother’s use of the support income unless there was evidence of the mothers negligence.

· If the husband’s income was to reduce, he could re-negotiate the amount of child support.

Tauber CA

-- 18 month child – guidelines said $17,000 per month. CA – this is too high – lowered it to $11,000. At some point, even taking into account the lifestyles, the amount is too high.

 ISSUE 3:Extraordinary Expenses: S. 7(1)  add-ons

When looking at child support cases, look at the income, then all the other possible factors- hardship etc, then go to table amounts, then go to add-ons

Court has discretion- two things are relevant- 

1. Reasonableness of the expense (income of parties and spending habits of parties during co-habitations) and

2.  Best interest of the child- may deem amount to be paid even if amount is higher than what the parties had paid historically

S. 7(1) FCS Guidelines:  Must determine whether expense is reasonable and in the best interests of the children AND Look at the pattern of spending in the intact family e. g. Childcare, extra curricular, medical, dental, music lessons [more...entire section including criteria (a)-(f)]

S. 7.2 – parties pay these expenses in proportion to their income

	7.  (1) In an order for the support of a child, the court may, on the request of either parent or spouse or of an applicant under section 33 of the Act, provide for an amount to cover all or any portion of the following expenses, which expenses may be estimated, taking into account the necessity of the expense in relation to the child's best interests and the reasonableness of the expense in relation to the means of the parents or spouses and those of the child and to the spending pattern of the parents or spouses in respect of the child during cohabitation:

(a) child care expenses incurred as a result of the custodial parent's employment, illness, disability or education or training for employment;
(b) that portion of the medical and dental insurance premiums attributable to the child;
(c) health-related expenses that exceed insurance reimbursement by at least $100 annually, including orthodontic treatment, professional counselling provided by a psychologist, social worker, psychiatrist or any other person, physiotherapy, occupational therapy, speech therapy, prescription drugs, hearing aids, glasses and contact lenses;

(d) Extraordinary expenses for primary or secondary school education or for any other educational programs that meet the child's particular needs;
(e) Expenses for post-secondary education; and
(f) Extraordinary expenses for extracurricular activities.



· Problem is that is there could be double payout- how much of these expenses have been accounted for in the base table amount

Been a lot of litigation under all these sections, usually over post-secondary education and 7(1)(f)- extra curricular

· Usually easy to show best interests of the child.

· Most of the litigation is around ‘what is reasonable?’

· With post secondary- most cases are around- kid been out of school is an adult, what is reasonable?

· If you have left high school, it is reasonable to ask parents to contribute, also to ask kids to  pay.

Is this expense over and above the base amount?
· Lack of clarity in the Act 

· More things are extraordinary for lower payor spouses

· Higher payor spouses don’t usually have to pay much extra

Raftus v. Raftus NSCA 1998

 Held – expense is  extraordinary only where it is disproportionate

McLaughlin v. McLaughlin (1998) (BC CA) DOMINANT 7.1.(f )CASE, based on Raftus above- this is the rule

· What is the income of the parties, what did they spend during intact marriage, is it reasonable- taking into account base support and ability of other parent to contribute.

· This case applies more of a subjective test, based on family incomes

Results in a broader application than the objective approach

· Adopts the definition of extraordinary in Raftus. Everything since then has followed that reasoning. 

· Is the expense higher than usual? Is it reasonable? Is it in the child’s best interest? leading approach in Ont. Adopted Raftus test—

· Subjective test- based on if extraordinary or higher than usual, taking amount of income of family and ordinary cost of activity itself.

Divorce act 15.3 +FLA: 38-1 

· Both say determine child support first, then spousal support

· Deduct child support from payors income and add it to payee’s income before deciding on spousal support.

· Child support will always take precedent.

Tax issues

· Court can look at other arrangements, property transfers, etc, have to be sufficient to compensate for the childrens’ welfare

· s.7; payment of expenses- it is always the cost to the recipient, because you can deduct child care costs from income

· Exam- will not be required to calculate this, but Know that if the person paying gets a tax break of any kind, then the payer will only be required to pay the after tax costs, not the gross cost. Look at the statutes.

Retroactive child support

Whenever you ask for retroactive anything- equity comes into play and the doctrine of laches applies.

Both cases below held a spouse has a duty to disclose material changes in income for the sake of support orders

Murray

Married in 78, divorced 94, 3 kids, joint custody, primary residence with mother. H owned a company with his brother; W had not worked outside the home. AT separation, company was in financial distress, could not ascertain the fathers actual income. H transferred his part of the sale of M home to the wife, 84,000- that amount was calculated as follows:

· Agreement contained a material change of circumstances clause. If his income materially increased, could be changed. Agreement provided payments to the wife for spousal support for a period of time. W sold the home and made a profit, at some time she wanted to go back to school, H voluntarily paid mortgage during that time. At time of trial, his income was 208,000 a year. She moved to set aside the agreement, and sought ongoing and retroactive child and spousal support. Factual problem, at time of the application all 3 kids were living with husband tried to say that the H had not made full financial disclosure at the time of agreement. 

· Judge didn’t buy this, there was no E that the company was anything but in trouble

· She did order that he pay spousal support on a go forward basis and 279,000 retroactively

· Declined to award retroactive child support, she said that there is no evidence that the children’s needs had not been met over the years in question.

· Should only order this if the W had to eat into her own capitol or if the kids suffered

· In determining whether the waiver of support should be set aside, the court applied Miglin test 

· Child support section of the separation agreement- material change. Judge talked about whether there was an obligation on which party to inquire into the change in income.

· It was implicit that disclosure was required on a regular basis, so that she can see if she needs to take action. Onus on husband to disclose
· Nakonetchny thinks the judge was punishing H with spousal support order for failure to disclose.

· Judge referenced Marinangeli- H also had duty to disclose increases in income for child support purposes

· In neither of these cases did the separation agreement say that the parties have to disclose according to s. 25 of the child support guidelines. 

· Usually these contractual obligations are put into separation agreements

· Murray is a separation agreement; Marinangeli is minutes of settlement (what?)

· I find Mr. Murrays lack of disclosure not something that W could have counted on.

Marinangeli (2003), 66 OR (3d) 40 (CA)

SUPPORT - Variation - Appellate court upholds finding of judge that appellant's actions in cashing stock options valued at $1 million a month after minutes of settlement signed setting out child and spousal support obligations to be a material change in circumstances within meaning of the minutes of settlement.

Appellant appealed on the grounds that the trial judge misapprehended the evidence and erred in finding that appellant had an obligation under the minutes to disclose material changes in his circumstances. 

CA: HELD: appeal dismissed.

 Any misapprehension of the evidence by the trial judge did not have a sufficiently divisive effect on his characterization of the effect of the facts so as to justify appellate intervention. 

He did not err in characterizing the stock options as income, the receipt of which constituted a material change in circumstance pursuant to the minutes, and non-disclosure of which was a breach of appellant's obligations under the minutes.

· He had an implicit obligation to disclose the amount received from the stock options because it related to the kids

· Given the circumstances of the case, it was appropriate to make the variation of spousal and child support retroactive to 1997. 

Comparing these two cases, people say maybe Murray got a rough deal because of Marinangeli , who was dishonest

Spousal support

Family Law Act

s. 2(8) – Can get limitation period extended

s. 29 – Expanded definition of spouse

s. 33(9) – Factors to consider in arriving at quantum

s. 33(10) – Obligation exists regardless of conduct short of gross repudiation of the marriage

s. 50 – Limitation period of 2 years from date of separation

Divorce Act

s. 15.2(5) – Marital fault is not a factor unless in impacts ability to earn income

s. 15.2(6) – Objectives in a support order

s. 17 – Threshold for change is a material change in circumstances

s. 17(4.1),(7) – Objectives in varying a support order

Rules of Civil Procedure

37 – Motion for interim support

Family Law Rules

13 – Motion for interim support

What does court take into account in determining spousal support?

Entitlement --Anyone who is a spouse (married, common law, same sex..) has the right to make the claim but this doesn’t mean you are entitled to support --s. 33(9) "..amount or duration, if any.."

Quantum -- Looks at need and ability to pay

Duration -- Difficult to determine – major shift --How long are you obligated to pay
 Purpose of Support Orders set out in 33(8) FLA
(a) recognize the souse's or same-sex partner's contribution to the relationship and the economic consequences of the relationship for the spouse or same-sex partner

(b) share the economic burden of child support equitably;

(c) make fair provision to assist the spouse or same sex partner to become able to contribute to his or her own support;

(d) relieve financial hardship, if this has not been done under Parts I(family property) and II(matrimonial home)

Purpose of Support Orders set out in 15.2(6) Divorce Act
(a) recognize any economic advantages or disadvantages to the spouses arising from the marriage or the breakdown

(b) apportion between the spouses any financial consequences arising from the care of any child of the marriage over and above any obligation for the support of any child of the marriage

(c) relieve any economic hardship of the spouses arising from the breakdown of the marriage; and 

(d) in so far as practicable, promote the economic self sufficiency of each spouse within a reasonable period of time

1) ENTITLEMENT
a) Married People, Formerly Married People --s.15 Divorce Act, ss.29, 30 FLA

b) Common Law and Same Sex Claims for Support --- ss.29, 30 FLA

Definition of Cohabit 

Ss. 29, 30 FLA – for both cohabiting spouses and same-sex spouses – who have cohabited continuously for a period for not less than 3 years, or who have cohabited and have a child

Sanderson v. Russell – (Ont. CA, 1979) - Meaning of "three years"--when did parties separate? Onus on party to prove they had intention to end and that it is settled. Can't just have a fight, go away for a little while and say no longer living continuous. Ratio: Brief cooling off period doesn't bring relationship to an end.

P. 510, note 1 – whether couples are separated is a function of intention, not geography – at least one of the parties must have the intention (and express it?)

Stoikowicz v.Filas  (1978) (Ont) 
Parties were dating, having intimate relationship. Woman became pregnant, moved in with him. Resided there with child for 6 years, unmarried. There was an engagement ring, separate bedrooms, occasionally had sex. Was this a separation?  Spousal support rights? Mother was receiving social assistance, he was charging her rent, gave receipts. He declared it as rental income, she bought her own food
J. Steinberg – although parties resided together they were not cohabiting for purposes of the definition of the act – therefore there was no spousal support obligation. Applied definition strictly – if you want to be under this definition you must meet the test. Narrow application. Many couples cohabit outside of marriage in order to live freely outside the law. Mustn’t apply the law to people who don’t want to be covered. They chose not to get married.

Armstrong case says the above is wrong-– it is not necessary to establish economic dependency in order to establish cohabitation

Labbe v. McCullough (1979) Ont. Prov. CT. p.508

· Definition of “relationship of some permanence” where there is a child. 

· Together 1 ½ years, had a child. Man either lived with his parents or was travelling on the road as musician.

·  Short period where they lived together for about 6 weeks (he was sick). He never moved in any of his possessions. 

· Are we within the definition of 29(b)F.L.A. ?
HELD: J. Wiseman – there was not “no permanence” but there was “a touch of permanence”. Because there was some talk of possible marriage, there was evidence of some permanence. There was an obligation of spousal support – very low amount and time limited for 12 mos., based on the short period of co-habitation. Looks in dictionary for definition of cohabit- not the same definition as in the statute 

 NOTE: S. 33 (9) L of FLA– invites court to look at the duration of the relationship to determine how much spousal support should be paid

****Melodowich v. Penittinen (1980) (Ont.)***** 
· Most frequent definition of cohabit --Assess all the factors including how they share their residence, their personal behaviour, monogamy, do they cook for each other, socialize as a couple, share finances, expenses, joint purchases, bank accounts, vacations. Is there fidelity etc.
· Not unlike the criteria we look at to decide if persons are living separate in the same house for V-day or divorce issues
Children don’t have to be born during co-habitation

Knowle v. Towne --Case where man was married for 23 years with a girlfriend at the country house --Court looked at the property issue and the fact that she had received some property already. Found QUASI spousal relationship. This is a unique case -  you can have a wife and a cohabiting spouse at the same time

Recent Cases

· Look at how much time they spend at each house

· Issue of fidelity, monogamy

· What they do together

· Even if parties keep separate homes, you may still be cohabiting

Relationship between spousal (and child support) support and social assistance

· There is a link between private family law and public law- if spouse is not around to provide support, the state is required to support that ex spouse

· State wants to limit its financial obligations.

· The family responsibility office is not sufficient to deal with these problems

· All $ that is paid is deducted from the amount of social assistance they receive. Bio parent has the first obligation to pay.

· Social assistance can also require that the person seek support from spouse if eligible for it.

· In 1995- was changed- (was gender discrimination-now says): ‘ if a person resided in the same house as someone receiving welfare, put onus on recipient to prove that it was not a conjugal relationship’( this is still a bone of contention

Faulkner-most recent challenge to the legislation (2000) case went to CA

Still say that this (above change in statute) is discriminatory to single mothers.

People who are welfare recipients are discriminated against, even if relationship shows no financial obligation.

Limitation Periods

s. 50 F.L.A.- spousal support claim within 2 years of the date of separation- extension under 2(8) if you can show it would be without prejudice, can extend

Under DA there is no limitation to make a claim for support

Criteria for determining support 

DA 15.2 (4 and 6)

F.L.A. 33(8) and (9)

Is marital fault a factor? 33.10 of FLA ; Divorce Act 15.2 (5) 

No, but under 33.10 FLA court can look at situation where paying would be unconscionable. The spousal support obligation exists without regard to conduct of the spouse, but the court may look at the conduct where the conduct of the recipient is unconscionable/gross repudiation of the relationship - (similar to property division of marital home test for unconscionability)
We don’t have this wording in the Divorce Act – the starting point in the DA is that there should be no consideration of conduct – but we know that conduct is considered where the person can’t work and support themselves.
Divorce Act 15.2 (5) – since 1986 --in making an order under this section, the court shall not take into consideration the conduct of either spouse in making an order about support

· In practice, if the conduct of the spouse is such that it renders the other spouse unable to return to the work force because of physical or emotional difficulty, the court will take conduct into account

· FLA – s. 33 (10) – 

· Post marriage breakdown conduct –What happens after separation is relevant – significant increase in debts, failure to pay debts, reckless depletion of assets

If you plead both statutes, can ask the courts to take this into consideration

Morey v. Morey, 524 (Ont. Prov. ) (1978) 

 s. 18 (6) FLRA (same as current s. 33.10 of FLA) Bad conduct is not merely leaving the marriage! Test is exceptionally bad behaviour during marriage.

Macdonald 

24-year marriage, 2 kids, she stayed at home. It was a stormy marriage- spousal and alcohol abuse. For religion both wanted to stay in marriage (under s. 33).She stabbed him twice while he was driving, she went to jail for 3 ms.

She wanted spousal support (he wanted a divorce)

Taking into account s. 33.10- she was given limited support, based on her shitty conduct. 

Alexander

22 year trad marriage, 2 kids- in this case W shot husband, in jail for 3 years on attempted murder, sought support under the divorce act.

Should s.33.10 be relevant? They are former spouses already. She is pleading under the divorce act without any reference to F.L.A. because under the divorce act, no behaviour is relevant.

Re-Marriage or re-cohabitation

These may disentitle you to support because of the relief of the dependency issue

· Not based on 33.10 F.L.A. conduct; but remember, these do not automatically disentitle you to support

· Older cases had a moral tone 

· Common in separation agreements to put in a clause that says support ends on co-habitation- but one for a period of time that creates economic dependency

· New acts- far more specific criteria set out to take into account. Jurisprudence is informed by societal changes in the workforce etc. DA 17(4.1), F.L.A.                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
Trilogy: proponents of Self – sufficiency, the causal connections test and compensation for the economic consequences of marriage and its breakdown trilogy

 CALCULATING THE QUANTUM AND DURATION OF THE SUPPORT

(15.2(4) of the DIVORCE ACT identifies 3 factors that must be taken into consideration of the means, needs and circumstances of each spouse (a) the length of time the spouses cohabited (b) the functions performed by each spouse during cohabitation and (c) any order, agreement or arrangement relating to support of either spouse.

(s. 33(9) FLA sets out very long list of factors that should be considered when determining the amount and duration, if any.. need, ability to pay, length of relationship, role in relationship etc

Messier v. Delage (1983) SCC OFT QUOTED CASE 

12 year marriage, 2 kids from early in marriage, w left work force to take care of kids. Separated in 74, she had custody and property was divided, she was granted 1600 a month combined child and spousal support. Combined amount is difficult for variation purposes.H income was about twice what he paid to w and children. Eventually one kid went back to father, wife got degree but only working part time, husband wanted to reduce child support, eliminate spousal support- he took position that at this time (5 years later) she should be self sufficient, now that she was educated. But she only made about 5,000 a year. Statute said that support should be awarded based on conduct and what is fair and just, means and needs etc. At trial- said support should continue for 8 mos for wife and then be discontinued, continue support for the kid.

SCC reverse the lower courts

· Support should continue indefinitely

· Cases have to be determined on their own merit.

Important points:

· No sense to make time limited order – not realistic – still followed for this point

· Cannot presume in 8 mos she will have a job. Irrational to set a cut-off time
· Wife still has obligation to try to become self sufficient.

· Spouse does not have a lifetime pension as a result of their marriage

· Parties can’t assume they’ll have same standard of living after separation(this is an early holding, subsequent cases hold differently

· If you take kids out of the equation- where might the spouse have been if she was never married?

· You don’t have the right to earn what your spouse earned.

Dissent: Lamer (Wilson)

· Quotes from the law reform commission of Canada. Stresses the need for Women to become financially independent after divorce. Support should be transitional (temporary) only to facilitate re-entry into the workforce. He would expect the W to seek social assistance if she couldn’t get a job, problem is a social one and the problem of the govt, not the x- husband. Women cannot expect equal social status, without expecting to provide for their own upkeep. This case is the traditional model, where the court intervenes to protect the weaker party- 

THE TRILOGY: Pelech, Richardson, Caron (1987)- these cases deal with pre-existing contractual suppport agreements and the variation thereof.

· In each case, the parties had a consent agreement by way of a separation agreement- each one had independent legal advice (ILA)

·  Not court ordered support, but contractual, time limited support agreements 

· In each one, there was a time limit that expired, support terminated.

· Each one of these wives came back seeking ongoing support

"Clean Break" Support Model came out of these cases 
 To get support claimant had to prove: 

1) NEED

2)  That the need arises from a LEGALLY ACCEPTED REASON and

3)  That the need/inability is CAUSALLY CONNECTED to the marriage

Radical change test

In order for the court to vary, the party seeking variation has to show:

2. a radical change in circumstances

3. Flowing from a pattern of economic dependence engendered by the marriage. 

If don’t find this, courts will not vary a valid contractual agreement
· In all three of these cases, this test was not met.

Other test: Causal connection test- explains the second -half of the radical change test

· Have to see a causal connection between the economic hardship and the marriage- 

· Applicant must establish that she has experienced a radical change of circumstances flowing from the marriage, 

Bast v. Bast (1988) Ont HC.- example of the shift that came about after the trilogy

· 21 yr traditional marriage found to create a causal connection between the need and the marriage and would likely never have the standard of living she enjoyed during the marriage –

· but none the less got time limited (2yrs) support b/c "an order for support in this case should attempt to promote self-sufficiency at the same time recognizing that Mrs. Bast will require some time to gear down from her former standard of living"

Other commentators said that the test should not be applied where there is not prior consensual agreement

Rogerson:   we have to look at the new divorce act which deals with different criteria than the trilogy and limit the trilogy to application of its own facts.

Moge v. Moge (1992) SCC -unanimous decision

Moge – use this for non separation agreement cases, use Miglin for contractual support cases

· Had a huge impact as to how spousal support was decided thereafter, more support and for longer.

· 2 most important considerations- length of the marriage, and the roles assumed by the parties during the marriage

· Moge tells us: when you have a long traditional marriage- its far more likely that you will have unlimited support and at a level that brings the two households near parity.
· Modern marriage- both spouses in the labour force for most of the marriage. LHD- in these cases there may be no economic detriment, have to look at criteria and see if it exists- still very fact driven, look to the circumstances of each case.
MOGE IS THE TEST(S. 15.2.6 of the Divorce Act --Old trilogy cases decided under old legislation -- Now we have to apply all four aspects of this section of the Divorce Act:
 The purpose of spousal support is to:

 1) To provide relief for economic hardship arising out of the marriage or marriage breakdown

 2) To look at the effect of the marriage on each spouses economic prospects

 3) To recognize the effect of child care responsibilities both during the marriage and after separation

4) To promote self-sufficiency as far as is practicable.

FACTS: 

Parties in relationship for 32 years – (3 trilogy cases were under 15 years) Court had to look at this differently because of length of marriage. From Poland, 3 children, traditional marriage. She worked part time at night cleaning offices for minimum wage. He was a welder. Parties separated in 1973 – she had custody of three children. She lost her job because employer went out of business. She worked part time and intermittently. At the time of separation, there was an order for both child and spousal support. By 1989, the husband had remarried and bought a house with second wife. His income was $2200 per month – Children were adults at this point – no child support. New wife also worked, Kids were out of the house. Wife was making about $800 per month. Husband applied to terminate spousal support. He said, its been 15 years since we separated, he had no more child care responsibilities,  The actual marriage for 18 years –made argument on causal test from trilogy-

· Surely if there is any economic detriment it cannot be attributed to our marriage. Her inability to work and self-support was based on her age, lack of education, lack of English and the fact that she was unskilled. None of that has anything to do with the marriage- no causal connection

Trial judge agreed – terminated obligation to pay
MAN CA – overturned – ordered him to pay $150 per month (lower than $400 he had been paying)

SCC – upheld the CA –

This is a huge change from trilogy
· Decision in the trilogy is too narrow and applies too few criteria to the determination of entitlement, quantum, and duration of support

· If we only look at self-sufficiency criteria, we may not be taking into account all of the relevant factors which go into making a decision about spousal support

L’Heureux Dube:
· Trilogy decisions were made under the old Act – different criteria and objectives – Now I am looking at new Act so I don’t have to use that test: there are new criteria: (SEE ABOVE FROM DA)

· Those cases dealt with applications to vary support after parties had reached a negotiated separation agreement –
·  This case is different – its from a court order which was imposed, not entered into freely, were looking at private ordering and court intervention
· Uses social science evidence on the economics effects of divorce on women and children and how marriage breakdown effects men and women, also other gender issues

· Here is a wife who sacrificed her income prospects for the betterment of the husband, family and children

· Based on this research – it tells me that if a person takes time out of the work force for child care, or to move to accommodate a spouse’s career – it may have a permanent negative affect on their ability to earn future income

Examination of whether Mrs. Moge has suffered economic detriment because she stayed home and raised kids for 18 years.

· “Compensatory model of support” = spousal support becomes compensation for the non or lower income earning spouse – to redress the effect of the economic factors of the marriage

· it is not necessary for the parties to bring experts to show they lost money

· its not just money you lose, but seniority, experience, promotion, contributions to pensions and rrsp’s

· do these realities exist in this case?

Maclachlin – also wrote –– she agrees with LHD and says we have to apply all four parts of the test in 15.2.6

· McLach tries to move away from that – all court needs to do is apply the statute- at the end of the day this is a case about statutory interpretation- screw the social analysis.
· Because of this wife’s role in the marriage, with obligations to home and child care she could never become self sufficient-primary caregiver argument

· Reality of age in re-entering the job market; and ageism will be a relevant concern for persons entering the job market

· All of this relates to the marriage and its breakdown-

Unjust enrichment argument

· Because of relieving him of home and child care obligations, she provided him with a benefit

· He now has to repay her for doing these tasks for him

· Unjust enrichment (kind of)

· Practical reality is that majority of women stay home vs. men

· Women make career sacrifices, not men

· Some move towards more modern marriages
Elliot v. Elliot:CA

· Wife used actuarial calculations to quantify loss while out of workforce, tried to argue for a lump sum payment for time out of the workforce taking into account all expenses

Decision CA:

· Marriage is not a tort- support meant to compensate, but not in an alimentary way

· Don’t get dollar for dollar compensation – all factors from statute to be taken into account
· Did give her an increased amount of support to acknowledge the historic loss
Robinson v. Robinson . Ont. CA

· Moge does not erase duty to become self-sufficient

· Must take reasonable steps to become self-sufficient- duty on the recipient spouse

· Must look at why self sufficiency can’t be achieved

· If you make unwise choices post separation that have nothing to do with your spouse, you may not get support due to obligation to become self sufficient.

Bracklow v. Bracklow SCC- Important for these reasons:

Short marriage, 7 years,No children to consider, Reason for the inability to self – support was illness that had nothing to do with the marriage, not based on economic issues arising from marriage

· How, and do we apply Moge to this scenario? In a long traditional marriage, there may be an obligation to indefinitely support disabled spouse

Facts:

During first part of co-habitation both worked, and she had a higher income, tended to share expenses equally-in last year of relationship she had physical and emotional problems and was hospitalized, for the last year she was receiving disability or no income at all. She was not able to earn anything, at the SC level he was earning 6,000 month gross. Is there entitlement to support, if so, how much and for how long? There was interim order for support, trial judge ordered support for an additional year

2 issues raised at trial- 

1) at date of marriage we pledged that we would support one another till death do us part- this was one of the terms she entered into the contract under-REJECTED BY COURTS. Statements at marriage are not part of the oral contract, is not an expression of intent it is an expression of hope, no legal significance. 

2) TJ says: moge requires a tort-based approach to marriage and spousal support- so no obligation to support her, she has sustained any detriment.

SCC rejects this argument: too narrow a view Mclachlin

· Identifies 3 models of support, doesn’t explain how to apply them, or when to apply them. 

· In most support cases, it doesn’t matter whether you apply the D act, or the provincial statutes- court wants these models to apply to all support cases.

· Marriage per se does not necessarily create entitlement to support; but as soon as you have an economic interrelationship of moderate duration, likely there is a trigger for entitlement to support.

1. Compensatory model –was espoused in  Moge – compensate for losses due to roles assumed during marriage – career sacrifice: use factors in s. 15.2(6)(a, b &c) divorce act. In practice this is the most common model, but not the only one

2. Contractual model – parties may make agreements for one to work now, pay later, etc. – creates implied obligations-does not mean the parties created an oral obligation when entering marriage; but might be an implied K between parties- maybe the parties ordered their marriage in such a way that implied terms; you go to school, then I go to school; etc. Will only be found on the facts of each case

3. Non-compensatory model – may apply in some circumstances where not entitled to compensatory support. Most difficult area to think about

Even if you have no compensatory claim, ex: no traditional role or kids; still may have need, and if there is need, such as with Mrs. Bracklow- that does not arise from economic detriment flowing from the marriage- there may be an obligation to provide non compensatory support to put that spouse in a position of being self sufficient.

Bracklow v. Bracklow II- went back to trial 

· Sent to new trial – given time limited support – to 2000 due to short marriage, no kids; disability arose at the very end of the relationship. 

· Continued support for a bit longer totaling about 5 or 6 yrs, equaling the length of the relationship.

· policy-based decision; Moge is much more statute based -both are McLachlin

· Other factors court will take into account for ongoing support- child support

Brockie v. Brockie-pre guidelines

Tax consequences for both child and spousal support at this time in history.5 years, 1 kid, during marriage discussed her going back to school. at time of order, he had 40,000 a year, and new spouse with income. she asked for spousal support, she also had custody.

Decision

· Wife given support for 4 years to go to university, in order to put herself in better position and to make sure the kid had a better life

· Look at cost of childcare, fact husband has supplemental income through new partner

· Court says we recognize that the custody will have impact her ability to get her shit together.

· Husband won’t be in financial peril because he has the cushion of the other income.

Under the family law rules – there is a place on a form to fill out your new spouses income- if you don’t fill it in, the court can draw inferences from that. Works for both spouses
Spousal Support and Taxes: 

· If you pay lump sum spousal support is not taxable and not deductible, any periodic support 

· Spousal support is taxable as income, child support isn’t Income tax sections: 56 and 56.1 and 60 and 60.1

· In order to meet the test in the income tax act, the support must be paid pursuant to a written agreement or court order

· Voluntary support payments are not deductible 

· Can bring the pre-payments into an agreement after, but both parties would agree.

IX --  DOMESTIC CONTRACTS – Part IV FLA

Family Law Act

s. 33(4) – Court may override provisions and can’t contract out of this

s. 52 – Marriage contracts

a) ownership/division of property

b) support obligations

c) right to direct education/moral training of children, but not to custody and access 

d) any other matter in the settlement of their affairs
s. 52(2) – Can’t contract for M home part II rights, you can contract re: title rights under Part I, but can’t sign away possession rights. Would be no good for kids.

s. 53 (1)– Cohabitation agreements – same rules as marriage contracts

s. 53(2) – cohab agreement becomes marriage K upon marriage

s. 54 – Separation agreements – can contract for everything

s. 55 – Must be signed by both parties with a witness

s. 56(1) – Free to disregard agreement where not in best interest of children

s. 56(4) –court may set aside K if flaw in substantive requirements, duress, material non-disclosure, unconscionable – void ab initio
s. 59 – Paternity agreements

Divorce Act

s. 15.1(5) – May take agreement into account in deciding if spousal support appropriate

Formal requirements: 

· made in writing, signed by the parties and witnessed

· s. 52 says what you cannot put into a contract, is the bad part severable? Maybe, if the K says so or if the court imputes that intention to the parties: most often this happens with K drafted by the parties without lawyers

· 56(4): unconscionable, non-disclosure of significant assets or debts,( these issues go to consent), and other common law terms of validity(non es factum, duress,etc.

Validity of Contracts  ss. 55(1)-(3), 56(4)(a)-(c)

(Was agreement valid at time made?  

(Does it meet formal requirements?

 s.55(1) – Form of Contract – 

· a domestic or an agreement to amend or rescind a domestic contract are unenforceable unless made in writing, signed, and witnessed.

 s.55(2)- Capacity of Minor –

· can enter contract, subject to court order, given before/after entry into the contract

 s.55(3) – Guardian of Property –

· if mentally incapable has guardian of property other than his spouse, guardian may enter into a domestic contract or give waiver/consent under this Act on person’s behalf, subject to court approval given in advance.

s.56(4) – Setting Aside Domestic Contract – may set aside contract or a provision in it:

a) if a party failed to disclose significant assets/debts existing when domestic contract was made

b) if party did not understand nature/consequences of it

c) otherwise in accordance with the law of contract

s.55, & 56(4) FLA –

· are  relevant to whatever type of contract; did you meet requirements of that type of contract. 

Initial Validity Cases 

s.55(1) - Form of contract. If everything else is fair and reasonable, courts don’t like to set aside on basis of failure to meet formal signing requirements, not technicality if rest is valid and reasonable.  

Sanderson v. Sanderson (1982) (Ont HC) Issue: was this a domestic K that the courts could enforce?

· H said that since it wasn’t witnessed, is not valid

· Court said that since the parties relied on the K and intended to be bound, it will be upheld

· Court here clearly wants to uphold and is prepared to overlook the statutory shortfall, because the agreement was made by the parties without lawyers

· parties entered home-made separation agreement. Husband agreed to pay $200 support for children and he failed to pay any child support. Court held the wife had the ability to enforce that promise to pay pursuant to contract like any other creditor.

· Court said doesn’t matter if not witnessed or if there was ILA because she didn’t have to find it a domestic contract to enforce it and could use it as a formal contract. 

Geropoulos v. Geropoulos – (1982) (Ont CA)  at 878 –

· Short marriage, she brought an action for spousal support. She refuses to sign agreement that she had agreed to

· Appropriate to enforce K even though no signature and only exchange of correspondence btw counsel.  

· After exchange, wife changed mind. Rules of civ pro rule 49: lawyers can bind clients.

· Ct can enforce thru rules of civ pro even if not under FLA. Court has discretion to enforce if not improper. Here, found appropriate to enforce. 

· This is not a domestic contract per se, doesn’t mean the parties aren’t bound to it (because it was an agreement that the parties intended to adhere to through their lawyers

Campbell v. Campbell (1985) (Ont HC) 

· Parties separate & negotiate settlement. Wife represented and husband is not.  

· Rule 2 - professional misconduct - states counsel must advise opposite parties to seek ILA. 

· H refused to get lawyer. Signed the agreement without a witness and sent it back; And then later tried to use fact that didn't have lawyer to say invalid. 

· Court applied equitable doctrine: wd create injustice if H could get out of terms and obligations when he could have gotten legal advice and chose not to.

Was a valid domestic K, he chose to represent himself, so cannot rely on lack of knowledge to say he is not bound. Judicial policy in cases where courts find intention to be bound, to overlook the formality of witnessing

Ask: did the parties intend to create legal obligations between themselves.

Thorton v. Thorton (1983) (Ont CA)– circumstances where settlements won’t be enforced are if the lawyers authority to enter settlement is unclear.  Lawyer as agent binds parties, court will look at it to determine if it is reasonable to assume the lawyer had that authority. Also negotiated settlements made under undue influence and duress may not be binding if found to be present.  

MARRIAGE CONTRACTS, PRENUPS

Bosch v Bosch – 1991 Ont. CA 

· Can't k out of rights you couldn't know you will have in future. 

· Court refused to uphold k drafted in Netherlands pre FLA. Though it was clear the intent of parties was the ownership of home remained with the husband, this does not affect wife’s right to equalization which includes the value of the house. Couldn't be intended K out of b/c couldn't foresee future rights.

Dissent: 

· That can’t be right. The intent of the parties was that the house was intended to belong absolutely to the husband

· Can argue this dissent

With other cases, courts are reluctant to enforce marriage K made in foreign jurisdictions that afford less rights than here

 Can argue either Bosch or Nurmi, depending on circumstances

Nurmi v. Nurmi (1983) (OUFC)  – 884 –

Second marriage for H, he wanted to protect himself, W knew that. signed prenuptial agreement. in 1988.  Post FLA Parties drafted it themselves but didn't know about fla., equalization. Contract said inter alia in case of separation, the wife releases any claim to Mat home, RRSP and his investment portfolio. 

Court upheld this agreement: 

· ‘Any claim’ not construed to mean posessory rights, just right to equalization of the home see s. 52(2) that renders a K unenforceable only to the extent of Part II of F.L.A. 

· Presumed that the wife knew that she could have gone to a lawyer, etc., she signed anyway, so her intention was to give up a division of monetary rights to division of assets

· Listed property excluded from NFP because intention of the parties was to exclude those claims from wife and that included any kind of claim even though not specifically stated. 

· She is still entitled to POSESSION OF THE MAT HOME, however.
· Fact of NO ILA & not knowing law not determinative. Had intent to exclude, so court did.

Validity of Contracts re s.56(4) – Setting aside Domestic Contracts

· in almost all cases where validity is attacked, you’ll see argument is that current applicability of K in current circumstances will be unconscionable.  Very few are saying original contract is unfair – most will agree at time, it was fair but things changed.  

· When we talk about the party not understanding the nature of the K, the ILA will not always cover that contingency

· Duress ,non es factum

s.56(4)(b) - if don’t understand nature and consequences - do you need ILA to satisfy it?  NO -- Court may find one sophisticated enough to understand a contract.  The existence of ILA is not determinative either way.  

S.56(4)(a) - disclosing assets and liability – sworn financial statements are exchanged:  that particular form under civ pro rules/under s.15 FL rules/get statements of assets and liabilities which are 1pager – values appended to contract.  

· It’s very good practice to get good sworn statements, most lawyers do that.  If not a lot of assets, then one page may be good.  

Best v Best (1990) (Ont. Gen. Div.) – Second marriage, wanted to preserve assets- went to one lawyer, who acted for both- bad, interests are in conflict with each other. Badly drafted, talked about death, not separation. No claim on death of the assets of the other.W sought equalization on separation, asked for agreement to be set aside
Court sets aside K on basis of s.56(4)(b) – lack of ILA, neither party fully understood consequences of agreement on divorce or that it could affect their rights on divorce.  Don’t confuse this with the pension case

Trottier v. Altobelli (1983) (Ont CA) 

Existence of ILA- only H had a lawyer in this case. She said there was duress, and that her voluntary consent was vitiated, and he had made a collateral promise to pay her 10,000 dollars. Court agreed she wasn’t sure what the contract meant.

 Ont CA set aside the agreement as unconscionable, looked at terms and the process of the agreement-high threshold for finding unconsc. gave wife equalization based on the NFP equation by invoking the unconscionable doctrine under s.56(4)(c). 

 Must find both factors of unconscionability 1) where one party is weaker and  2) has entered into k which is grossly unfair.   Important factor particularly is if in weaker bargaining position and also don’t have ILA; will have easier time setting aside than one in stronger position.  

Crouse v. Crouse (1989) (NFL)– set aside K as unconscionable – used wife’s fear of losing access to gain advantage in property settlement.  Fact of ILA not determinative. Here, it’s clear that husband used access, preyed upon wife’s fear of losing access to kids and used it as a bargaining chip.  Was unconscionable and unenforceable.  If lawyer gave ILA, which was inadequate, then treat it as No ILA.  Court set aside K and gave her property settlement in amount of $7000

Dochuk v Dochuk (1999) (Ont. Gen. Div.) s.56(4)(a) - insufficient disclosure, some of the values were incorrect and also non-disclosure of some assets, court calls it sloppy disclosure. Did not find that the H had misrepresented, knew that these were not actuarial evaluations- she knew; too bad.

K upheld even though no ILA by both parties. 

· Court blamed both parties.  Wife failed to get ILA before singing separation K, included in it a waiver for both of them regarding ILA, then subsequently tried to set it aside. 

· Court looked a K as whole, circumstances, bargaining power, psych. No such problems. Wife brought on herself by refusing a lawyer, putting herself in a time bind, not getting proper disclosure. Court enforces.

Rosen v. Rosen (ON CA) 

K was unconscionable but upheld it because the circumstances surrounding the making of the K WERE NOT unconscionable.  Not the ability of one to make a better bargain because seldom are party’s equal.  It’s the preying of one upon the other in order to get the deal.   Even grossly inadequate consideration is not a ground to set aside a K freely entered into. 

· TEST for unconscionable - was there an inequality of power combined with improvidence? Put onus on husband to show he was acting in best interests of his wife. (oppression/duress).  

· Looking for duress and oppression, if not present and freely entered into, court should not step in and undo the K.

· Can be a presumption of undue influence when there are spouses and they are not at arms length.

· In these types of separation agreements, however, there is NO presumption of undue influence.

· All fact driven, will have to show undue influence

Court treat waivers of spousal support differently than property division

Prop division is held to be more final than spousal support agreements

Varying a Court Order

Next line of cases : where K is valid at time of made but subsequently circumstances change & parties seek to vary.  

· If there is a radical change in circumstances flowing from the marriage, can be set aside

· Difference between trilogy and Moge 1) statutory (df statute), and 2) Moge was a first instance claim that did not arise from a consent document( makes clear that trilogy not relevant unless talking about variation of separation agreement

B(G) v G(L) (1995) (SCC)  
Separation K:  parties married in 1960, divorced in 1986, made K dealing with corollary relief & spousal support. Was not to be varied unless she made more than 15,000 a year, she started to live with a guy, H wanted variation in support. 

HELD: SCC left spousal support in place:

· In order to vary, have to look at 17 DA and applicant has to show material change in circumstances, what it means is a change that if we had known about at time of K, would have made a different contract.  

· If it had been foreseeable then it wasn’t material change and can’t be used for purposes of variation.  

· H knew that she was seeing someone, and it was foreseeable that she might have moved in with him

· The trilogy is not raised on the facts of this case, and doesn’t have to deal with it.

Dube says the Pelech test can no longer stand.

· She says the agreement should have weight, but shouldn’t be the only factor in considering the change- 15.2(6) is similar to s.17 DA- have to look at all these criteria.

· Regardless of the agreement of the parties, the court can do whatever. Pelech is wrong, gave too much paramountcy to contract, 

· This case lowered the bar of radical unforeseen circumstances to the statutory test

· Nakonechny thinks this case is very hard and unrealistic and requires too much foresight.

These cases show a lot of confusion regarding the above case.

Santosuosso v. Santosuosso (1997) (Ont. Div. Ct.)– Separation K agreed to 2 year with termination and waiver thereafter: regardless of situation wife will be responsible for herself no matter how catastrophic it may be.  K was drafted to acknowledge the possibility of future happenings within contemplation. HELD: Her situation was unexpected and unforeseen and awarded 500/yr so set aside the terms.  

s.17 DA – variation - threshold is material change in circumstances. 
S.17(4)(4.1)(5) DA - broader jurisdiction to intervene in custody/access/support issues. Statutes don’t specify but same test applied in all but case law says more likely to vary but property hard to undo. 
·  In order to show material change in circumstances, don’t have to show K was unconscionable or unfair at time it was made.  If fair and reasonable and then have a material change in circumstances to make it unfair/unreasonable. Show current operation of the contract creates unconscionability. 
S.17(7) – Objectives of variation order varying Spousal Support Order - test:  does K meet those objectives now and if not, pending what SCC has to say, the court will exercise its discretion to intervene.  What it requires parties to do is try and pre-empt what possible circumstances might be and protect against those to create fairness.
S.33(4) FLA -  Setting Aside Domestic Contracts - Court may override provisions of separation agreement.  Can’t contract out of that section. So even if K says final and binding, can still invoke s.33(4) FLA. 

S.33(4)(a) FLA  - Ct should consider circumstances at time it’s made and later circumstances.  Same kind of tests are applicable

· Both DA and FLA provide court can over-ride terms of an agreement even a valid one to deal with child/spousal support and have the jurisdiction to do it so real issue is how much weight will be given to K and certainty of party’s entering K and being held to them and will they intervene?

· S.25 of guidelines, child support provisions automatically vary, re: disclosure on annual basis of income and it will either increase/decrease.  

This case is post Moge, but pre- BG

Miglin: SCC decision

Supreme Court of Canada, holding that Pelech trilogy of decisions and radical change in circumstances test no longer apply with regard to determining what role pre— existing agreements play in determining spousal support applications, upholds prior separation agreement on grounds that wife's circumstances at the time of her application did not demonstrate that agreement was no longer substantially compliant with objectives of Divorce Act. 

Facts:

The parties were married for 14 years and had four children. They operated a hotel business. When they separated in 1993, the parties signed an agreement, which included a full and final release of any future spousal support claims. It also incorporated a consulting agreement providing the wife with $15,000 per year for five years, to be renewed on consent.  After the divorce judgment was issued in 1997, respondent wife's childcare obligations changed and the consulting agreement was not renewed.  She applied to the court for relief, including spousal support. The application was allowed, and respondent was awarded support of $4,400 per month for five years. The Court of Appeal affirmed the judgment regarding spousal support, and appellant was given leave to appeal to the Supreme Court of Canada
Two part test (miglin) to determine if Separation agreement can stand

1) Look at the formation of the K – 

· All circumstances of signing to see whether there is any reason to discount, unconscionablity, duress etc; the more unimpeachable the K is, the less likely it is to be overthrown at this stage.

· The terms of the agreement- at the time did it substantially comply with the terms of support in the divorce act; in the totality of the agreement not just the spousal support section?

2) The operation of the K at the time of the application- is the agreement still in substantial compliance with the principles of the act? If it is, the second stage of the test is met and the K should be upheld

Principles of the Act

· The trilogy no longer applies – BUT the underlying policy objectives of the trilogy(autonomy, certainty and finality still apply

· This decision takes us away from Moge and back to the trilogy, says if parties make a deal, and there is no reason to set aside the K, then it will stand

· If the agreement is not in substantial compliance of the divorce act, s.9- promote finality Look at objective of the act as a whole

· The support objectives should not be the overriding criteria

· Rejects CA threshold test for change in circumstances, but also reject the notion that the court should only intervene in unconscionable circumstances

Strong dissent in this case: can be argued, hasn’t yet.
· The Pelech trilogy of decisions and the radical change in circumstances test no longer apply with regard to determining what role pre-existing agreements played in determining spousal support applications.

· On an initial application for support, the concept of a change in circumstances has no relevance except to the limited extent that there might have been a pre-existing order or agreement that must be considered. 

· Such applications are to be considered in light of all of the objectives of the Divorce Act, including certainty, autonomy and finality, and not just the objectives under s. 15.2(6). 

· The Court of Appeal erred in incorporating the material change test. It is not the existence of change per se that matters, but whether, at the time of the application, all the circumstances render continued reliance on the pre-existing agreement unacceptable. 

· An initial application for support inconsistent with a previous agreement is to be assessed based on the circumstances at the time they were negotiated, and when an application for spousal support is before the court. 

· Given the circumstances, when the parties negotiated the agreement, including that each had expert counsel, the courts below failed to give it sufficient weight.

· Respondent's circumstances at the time of her application did not demonstrate that the agreement was no longer substantially compliant with the objectives of the Act. 
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Hartshorne v. Hartshorne-2004 SCC

had two kids, one born out of wedlock, both parties are lawyers. After first kid born, she stopped practicing, he was bringing in 1.6 million, she had no assets and substantial debts. Marriage K provided that all property was excluded from equalization, she could get 3% per year up to 49%, of Mat home. Parties had independent legal advice, she was told it was grossly unfair by her lawyer, she signed it anyway. There was no waiver of spousal support. At time of separation, she was going to get 280,000 he was going to get 1.6 million She tried to set it aside on the basis of  1) common law and  2) 65.1 of the BC F.L.A. – can be set aside if the operation was unfair. TJ ordered a 60-40 split of assets and 50-50 split of M home plus support. CA upheld

· SCC said: applying the statute to the K, statute recognizes K as a way to divide property, but the agreement must operate fairly at the time of distribution, and if not, court can intervene. Lower threshold for intervention in BC than in other provinces

· We should respect the private K of parties and barring duress etc, should not second guess their arrangement

· Look at marriage K and separation agreements- should same test be applied for both from Miglin: marriage K less is known than at separation. This does not mean we should give less deference to the marriage K than we give to separation agreement.

· Again look at 2-part inquiry from Miglin- are circum at time of separation, were they in reasonable contemplation of the parties at the time of marriage.

· Here everything happened as the parties intended, she was already out of the workforce – a lot was known by the parties beforehand here

· Parties intention was to remain separate as of property- during the marriage they maintained separate accounts and property.

· Spousal support recognizes the economic detriment the wife sustained, if she had waived support the result might have been different

·  Agreement was fair when it was made and fair at separation. She understood that her needs would be met by support and not by property division, could be viewed as a consideration issue
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