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EVIDENCE SUMMARY – PACIOCCO 2004

Admissions (hearsay)– 

Best evidence rule – 

Bolstering your witness -

Character evidence  (Bad) -

Character evidence (good) –

Character evidence (3P’s)--

Collateral facts rule – 22

Competence to testify– 1

Compelling Witnesses –  ; Accused 

Computer generated evidence - 

Confessions – 

Conspiracies – 

Credibility of witnesses – 

Cross Examining – 

Declarations against interest (hearsay)– 

Declarations in course of duty – 

Declarations mental state (hearsay)– 

Demonstrative Evidence-- 

Discrediting your witness -- 

Dying declarations -- 

Expert evidence – 

Expert evidence (presentation) 

Former testimony (hearsay)– 

Hearsay evidence – 

Hearsay exceptions – 

Hearsay principled approach – 

Implied assertions – 

Improperly obtained evidence – 

Judicial notice – 

Manner of Questioning (chief) – 

Materiality – 

Necessity--

Novel Science—

Oath helping -

Oral testimony – 1

Opinion evidence – 

opinion ev & hearsay:  sci experts – 

Previous identification – 

Prior consistent statements- 

Prior convictions- 

Prior inconsistent statements--

Privilege:  charter values – 

Privilege:  marital – 

Probative value vs Prejudice –

Real evidence – 

Rebuttal of good char-- 

Refreshing memory – 

Relevance – 

Reputation- 

Right to silence – 

Similar fact evidence – 

Spontaneous statement – 

Statutory Compulsion -

Third Party records- 

Ultimate issue – 

Videotaped evidence 

Views-

_________________________________________________________________________________

DETERMINING THE CORRECT STATUTE TO APPLY:

CEA = CRIMINAL CASES [ON EXAM ESPECIALLY]


Also:  Prosecutions for other federal offences; suits against the Gov’t of Canada; matters before a federal court

OEA = CIVIL CASES [ON EXAM ESPECIALLY]


Also:  All matters whatsoever respecting an area of ON jurisdiction; provincial prosecutions; suits against the Province

ORAL TESTIMONY & WITNESSES

Issues: accuracy of observation; emotional state influencing perception; memory; problems of communication

Credibility( refers to what weight the testimony should be given
Competence( refers to whether a person is capable to testify

CEA – All persons over 14 yrs presumed competent -  younger witnesses must be examined for capacity
OEA – All persons presumed competent (s. 18) ( judge has discretion if they can communicate but don’t understand oath or promise (civil matters)
· The onus of proving incompetency is on the party bringing the challenge
· TEST: (1) credibility- including the witness must understand the nature of an oath or solemn affirmation & (2) capacity witness must have the capacity to communicate what he or she remembers of the events (child or otherwise)
Test for child competency: R. v. Leonard [ONCA]
(1) appreciate the solemnity of the occasion; (2) understanding of the added responsibility to tell the truth over and above ordinary social duty; (3) understand of what it means to tell the truth in court; (4) appreciate what happens in both practical and moral sense when a lie is told in court

Judge has deference of witness’ competency but cannot  dilute whether they understood moral component of telling the truth - R v M.A.N. [BCCA]

A promise to tell the truth implies understanding the distinction b/w the truth and a falsehood and knowing the nature of a falsehood - R. v Ferguson
Special Rules for child testimony- action by parliament to counter low conviction rate for child sexual offences: public excluded; may use support person; child may be permitted to testify outside the courtroom (CC 486(2.2)); A not permitted to personally cross examine; no corroboration 


[image: image1]


Law regarding testimony of children have undergone 2 significant changes: R v W. (R.) (1992) SCC

1. the removal of the notion found at common law and codified in legislation that the evidence of children is inherently unreliable and therefore to be treated with caution.  The requirement for a child’s evidence to be corroborated have been removed. [no stereotypes]
2. It may be wrong to apply an adult tests for credibility to the evidence of children [evaluate children’s evidence as children’s evidence]
When an adult is testifying to events which occurred during childhood, credibility should be judged on basis of an adult.  Where the evidence is pertaining to past events, the presence of inconsistencies with regards to peripheral matters such as time and date, should be judged in context of witness at time of actual offence.

Complainant’s right to testify behind a screen (s 486(2.1)) does not violate the accused‘s Charter rights under s.7 and 11(d) - R v Levogiannis [1993, SCC]   the purpose of the section is to facilitate getting at the truth; only the C is obstructed form seeing the A however A can still see the C and can still cross-examine. Does not prejudice the A b/c either the TJ or a properly instructed jury would understand the use of the screen.

Video Testimony: s. 715.1( in sexual offence cases if a video tape has been made within a reasonable time; in which the acts are describe then it can be admitted as evidence if the witness adopts the tape for the truth of its contents( applies to sexual offences for children and mentally challenged

Concern: video will not allow A to make full answer to defence through not being able to cross-examine

Constitutionality of s. 715.1 - R v L.(D.O)(1993) SCC

D/R: it is a response to the dominance that adults have over children and is designed to accommodate the needs of young victims. It also aids in discovering the truth. Does not violate charter rights or the accused right to the presumption of innocence.

Use of videotape - R v F. (C.) (1997) SCC

D/R: Corey: this may be the most accurate way of getting testimony since it was fresh in the mind of the child; the trier can assess demeanor; child is required to attest in court that she was being truthful AND child can be cross-examined at trial about truthfulness of her testimony. But cannot be required to provide testimony at trial. ( cannot have an adopt threshold too stringent just need the child to assert it is there statement and it is true

COMPELLABILITY ( refers to whether a witness can be forced to testify
IN A CIVIL CASE, all parties or the spouse of any party are compellable and competent witnesses for any party to the action.

IN A CRIMINAL CASE, the accused cannot be forced to testify b/c of Charter rights to silence & non-incrimination.

The spouse of an accused is a competent witness for the defence ONLY, subject to the following exceptions: s. 4 CEA

a) –

b) Spouse is a competent & compellable witness for the Crown without the consent of the accused where the accused is charged with an offence under: s. 50 YOA; sections 151, 152, 153, 155, 159, 160(2), 160(2), 170-173, 179, 212, 215, 218, 271-273, 280-283, 291-294 or 329 CC

c) –

d) Spouse is a competent & compellable witness for the Crown without the consent of the accused where the accused is charged with an offence under s. 220, 221, 235, 236, 237, 239, 240, 266, 267, 268 or 269 CC where the victim is under the age of 14

e) Nothing in this section affects the compellability of spouses at common-law - Under the common-law spouses may be compelled to testify where they are the VICTIM 

The rule of spousal incompetency applies ONLY where there is a valid & subsisting marriage.  The rule does not apply to “common law” relationships or where the couple, although legally married, are irreconcilably separated.

If victim of violent crime under 14, spouse can be forced to testify  - CEA s. 44- (R v McPherson- policy issue of protecting children)
“competent” interpreted to include compellability - Gosselin  v. R (SCC, 1903)
Spouse as victim - As a matter of policy husbands and wives should be competent and compellable witnesses against each other in cases of crimes of violence perpetrated by one against the other - R v McGinty (1986)[YTCA] 

Irreconciled Spouses - C-L altered so that hopelessly irreconcilably separated spouses can be compelled to testify against each other; husband and wife not one; no longer a marriage bond; need to account for separation and divorce as changing interests - R v Salituro  (1991) SCC 

C-L rule of spousal incompellability still valid - R v Hawkins (1996) SCC - Hell's Angels kickback’s case 
Compellability of Corporate Officers – CEO is compellable, except if jointly charged [b/c of right to silence & non-incrimination]

EXAMINATION IN CHIEF (manner of Questioning)
Cannot use leading questions with your own witness except in the introduction of the witness; to get at facts that would otherwise be difficult and tedious to get at;  if you have a hostile witness (permission required); when dealing with complicated technical matters [Maves v. Grand Trunk Pacific Railway]
OBJECT to these leading questions: 

· directly/indirectly answer the question for the witness – designed to feed the witness [Type A]

· questions phrased as to assume a fact that is contested between the parties – designed to mislead the witness [Type B]

R v Rose (2001) ONCA – Difficult Witness; Crown used the witness’ own previous statement and essentially cross-examines her own witness on the contents of the statement; conviction overturned on appeal b/c virtually all incriminating evidence was elicited through leading questions.

· Crown failed to follow proper procedure - should have had witness declared hostile and proceeded from there

Refreshing Memory 
Prior to trial witnesses are allowed to use whatever means they choose to refresh their memories however the method may impact the weight given to their testimony

**During a trial, you can only offer a memory aid to the witness if it appears to the court there is actually a memory problem**

Present Recollection Revived: can use any document subject to court discretion to revive memory of the event b/c the witness is relying on memory not the record and may be cross examined (testimony is the evidence 

No contemporaniety requirement for documents used to refresh memory, once the memory is refreshed that is a factual issue which requires deciding by the judge - R v Shergill (1997) ON Gen Div re Crown’s request to allow the witness to read their statement from a prelim that occurred 61/2 years earlier

Reliability of refreshment method will be assessed by the trier;  witnesses have present memory when they refresh their memory from some external source - R v B. (K.G.) (1998) ONCA 

Past Recollection Recorded: witness recorded info when they did remember the event (the recorded evidence is the evidence 

Requirements: must be an original or authenticated copy; it must have been created when the memory was sufficiently vivid and probably accurate; need to know where these documents have been since they were created; needs to have been recorded in a reliable way & witness must be able to affirm that the record represented his knowledge at the time [Flemming v Toronto Railway; 1911,  rail car inspector’s use of inspection records]

· Police Officer’s Notes – req’d to write separate notes; collaboration on notes will always cause the Trier to take into careful consideration the reliability and credibility of the officer’s testimony - R v Mattis  (1998) ON Gen Div 

CROSS EXAMINATION

· Most effective means of probing the truth of testimony of the OP’s witnesses.

· 3 Objectives:

1. test with a view to find problems with the evidence [discredit the witness]

2. obtain info that is useful to you

3. as a form of argument - rhetorical questions

· Counsel is allowed to make suggestions to witnesses & use leading questions

· Cross is NOT confined to evidence already raised in examination in chief

· Each witness that takes the stand puts his or her credibility at issue and counsel is free to discredit or impeach the witness’ credibility

Limits on Cross-examination:

The trial judge has the discretion to restrict the cross-exam is it becomes irrelevant or insulting.  As a matter of professional conduct, counsel must not needlessly abuse or harass a witness - R. v. R.(A.J.) [1994, ON CA “if the questioning is so improper as to bring the administration of justice into disrepute, an appellate court must intervene”; conviction of child sex offender overturned]

Improper Cross-Examination:

It is improper to ask the following questions to the ACCUSED:

1. Questions designed to show the accused tailored his evidence by having had access to disclosure, had a preliminary inquiry or testified after the crown’s case – these are all things the accused has a right to do

2. Questions that undermine the right to silence – accused has a Charter right to maintain his silence

3. Questions about the accused’s willingness to submit to forensic tests

4. Questions asking the accused to comment on the credibility of others or about the accused’s opinion of the character of others, or asking the accused to speculate about why a complainant made allegations, demanding the accused explain contrary testimony or speculate about officers having false motives to lie or make false allegations – undermines the presumption of innocence by placing burden on the accused to explain

5. Questions putting lifestyle, character, reputation, rumours about accused in evidence, details of a criminal record such as underlying facts

It is improper to do or ask any of the following of ANY witness including the accused: [unethical & unprofessional conduct]

1. Provide editorial content in an attempt to demean or humiliate 

2. Engage in argument 

3. Questions that amount to the Crown giving evidence or personal opinion

4. Questions suggesting that the witness is responsible for the tactical choices of counsel

5. Questions on speculative suspicion without adequate foundation

6. Questions on whether the accused’s witness is aware of s. 13 of the Charter [evidence given not to be used at his own trial]

Suggestive questions can only be asked of a witness were counsel has reasonable grounds to believe the suggestions are true – if counsel gets a denial or some answer they don’t like, it will stand against his case for what it’s worth [R. v. Fox]

· RULE:  A question can be put to a witness in cross-examination regarding matters that need not be proved independently, provided that counsel has a good faith basis for putting the question.  The information may fall short of admissible evidence and may be incomplete or uncertain, provided the cross-examiner does not put suggestions to the witness recklessly or that he or she knows to be false.  Where a question implies the existence of a disputed factual predicate that is manifestly tenuous or suspect, a trial judge may seek assurance that a good faith basis exists for the question. - R. v. Lyttle  [2004 SCC]; overrrules R. v. Howard [1989, SCC] 

· Proper procedure calls for counsel to engage in a voir dire on the issue of the question where the crown does not intend to prove its suggestion & the question may have a prejudicial effect - R. v. Wilson [1983, BC CA]

Sexual Assault Complainants:  The court will protect vulnerable witnesses.  The court will not allow sex offences to be turned into to a case of attempted character assassination - R. v. Osolin [1993, SCC]

· Complainant’s privacy vs. probative value:  Defence evidence is only admissible if its probative value substantially outweighs its prejudicial effect. In weighing prejudicial and probative value, the trial judge must consider the complainant's privacy and equality rights as well as the accused's right to full answer and defence - R v. Shearing [2002, SCC]
IF YOU ARE GOING TO CONTRADICT A WITNESS’ EVIDENCE [impeach the witness], YOU MUST GIVE THEM AN OPPORTUNITY TO EXPLAIN IT - Rule in Browne v. Dunn
Remedies if the Rule is breached - R v McNeill [2000,ON CA]:

· If it is practical & appropriate to recall the witness, that option should be put to the aggrieved party.  If they decline, no special instruction need be made to the jury re: the failure

· If it is not appropriate to recall, it is within the judge’s discretion to give special instruction to the jury.  If one is warranted, the jury should be told that in assessing weight given to the testimony, they may consider that the witness was not questioned about it & also use that to assess the credibility of the witness

IF CONFRONTING A WITNESS WITH A PRIOR INCONSISTENT STATEMENT USE THOSE PROCEDURES, NOT THE RULE IN BROWNE V. DUNN.

RE-EXAMINATION:

Allowed only for "clarification of evidence" which are raised during cross that could not be reasonably anticipated or to cover areas where rules of evidence would not allow to be covered during examination in chief.  Used sparingly.

REAL EVIDENCE

Anything tangible items presented to the court as evidence. 

· still need the oral testimony to connect it to the crime & to have it admitted as evidence

TEST for admission: 

1. RELEVANCE – item MUST be relevant to be admitted; to be considered relevant the item must be AUTHENTIC [the evidence must be shown to be that which it is claimed to be; continuity must also be proven – show the chain of evidence  [ie. That the item was continuously accounted for & secured; also if its condition is not the same, explain why]

· where the item cannot be authenticated by official ID you must authenticate the mechanical process (ie. camera) or ID (ie. phone message; handwriting; letter)
2. PREJUDICE – the trial judge as a matter of discretion may exclude real evidence if its prejudicial effects [ie. Potential to mislead; emotional impact] outweigh its probative value

Common procedure for introducing evidence: (1) Call witness with personal knowledge of the item (2)Ask witness to describe the item before showing it to them (3)Show it to co-counsel (4)Allow witness to examine and identify it as genuine (5)Show it to court clerk (6)Ask for the object to be entered as an exhibit with the appropriate stamp-numbers [Note:  Where more than one witness is needed to authenticate an item, mark the item as a provisional exhibit after the first witness & admit it when it is fully authenticated]

Documents:  Most common form of real evidence.  Authenticity may be established by:

· Calling the writer

· Calling a person who witnessed the formation of the document or who is familiar with the handwriting

· Direct comparison of the writing with the suggested writer’s handwriting

· Testimony of an expert

· Admission of authenticity by the OP 

Rules for Authentication may be relaxed in some circumstances – ie. Abdi [1997, ON CA]  2 books written in Persian; 1st was address book and 2nd was a debt list for narcotics;  A claimed it was not his; Crown asked the judge to allow the jury to authenticate it based on their own observations and judge allowed it. No strict rules on authentication just need some inference to get past the hurdle.

2 types of documents presumed authentic: 1) ancient documents—over 30yrs, no evidence of fraud & it is produced from place it would likely be;  2) a letter received in response to another letter
Statutory short-cuts - gov’t printed documents, legislation, gov’t orders & court records are presumed to be authentic unless otherwise shown (ss. 19-25 CEA); other short-cuts also in the CC. [ie. statutory presumptions available to the Crown that will dispose of an element of an offence (s. 258(1)(c) CC - certificate of breathalzer sample filed to prove it was the same at time they were arrested; can rebut with evidence; certificate must be proven beyond a reasonable doubt]
Best Evidence Rule:  When the terms of a document are material, proof of the terms of the document must shown by producing the original.  A copy is not admissible.  Confined to cases where a party has the original, but does not produce it.  

· If the original is shown to be unavailable by way of loss, destruction or loss of possession, a copy may be submitted, but the credibility of the evidence may be weakened - goes to weight, not admission

· Where there is no objection to the authenticity of evidence, the best evidence rule is not in use - R v Swartz [1979, SCC]

Photographs & Videotapes:  Admissibility depends on:

1. ACCURACY – do they truly represent the facts?

2. FAIRNESS – is the use of the evidence fair to the other party?  Is there any attempt to mislead the trier?

3. VERIFICATION – are they sworn to be authentic under oath by a person capable of swearing to this? [need not be the photographer]

· Judges have discretion to admit this type of evidence based on weighing probative value & prejudice - R v McKay [crown used photo technology to do a slide show display instead of a photo-book; A argued it was prejudicial b/c they did not have the $$ to do the same]

· Must show material has not been altered – burden on the party seeking to use the evidence (continuity issue)  - R v Penny [2002, NFCA]

· So long as the videotape is good quality and clear picture of events it may be the best evidence. Video recording is a silent and unbiased witness- constantly recording the events - R v Nikolovski [1996,SCC - robbery; ID issue; clerk could not definitely identify A; there was a video which TJ relied on as a comparison of A to establish identity & convict]

Computer generated evidence: 

CEA 31.1- burden of authenticity on party presenting it

CEA 31.2(a) (b)- authentication is satisfied on proof of the integrity of the system storing the doc or if presumption of integrity is established 

CEA31.3- presumption of integrity rebutable by contrary evidence applies if: 1) computer system working properly at all times or shown not to interfere with docs 2) the electronic doc was stored by an adverse party 3) it was stored in usual and ordinary course of business by a person who is not a party

CEA 31.3(2)- prints out satisfy the rule if it has been consistently relied on or used as a record of information

Records:  Most computer records are admissible under the business records hearsay exception.  The information was “made” when it was imputed.  The witness called to introduce the evidence need not be a computer expert.  The witness need only have knowledge of how the record is made, stored & retrieved.

· Records created without human imput (ie. trace calls) is NOT treated as hearsay, rather it is treated as real evidence.  The only concern is the accuracy & reliability of the process creating the record.

DEMONSTRATIVE EVIDENCE

Visual aids brought into the court to assist with giving evidence or what is being explained - charts, maps and models Not on record
· The judge has the discretion not to allow it if the demonstrative evidence is misleading or prejudicial - Green v Lawrence [1996, MB; problem with the choice of animation; misleading & prejudicial so tossed]

· CAs reluctant to overrule trial judge’s discretion - R v Howard and Trudel  [1983, ONCA footprint case];  
· Where it is computer generated those rules apply!
Models/ Recreations:

Computers used to create animated models or re-enactments(if you are going to use these you need to comply with the Expert Evidence Rule: 

1. The expert’s testimony is relevant and the model relates to the evidence

2. The expert whose testimony the model illustrates that they are  familiar with it

3. The model fairly and accurately reflects the experts evidence to which it relates

4. The model will aid the trier of fact in understanding or evaluating the expert’s evidence

· Subject to greater scrutiny b/c reliability is a major concern – what data was used & how?  Is the program itself reliable?  What was omitted?
· Computer program must pass the novel science test articulated in Mohan.
· Hugely expensive undertakings – often generated to create settlements
· Case by case analysis – overriding principle is probative value vs. prejudice
Factors to be considered – the video’s relevance, accuracy, fairness and whether what it portrays can be verified under oath - R v Macdonald and Varcoe [2000, ONCA]

Re-enactment may be made by way of confession - if it is voluntary it is not prejudicial to the accused - R v Latimer
VIEW

Allows the court to view evidence that can’t be brought into the court  but is relevant to the case (i.e. intersection, house, piece of machinery)

· Done at the discretion of the trial judge (s. 652 CC; ON Rules of Civil Procedure) – often a question of resources & continuity; very rare

· Views treated as real evidence – “the judge of facts is entitled to form his own judgement on the real evidence of a view, just as much as on the oral evidence of witnesses” – Myers v. MB [1960, MB CA]
· Concerns about making the fact finder an active participant, rather than a trier and about the creation of evidence that may not BE evidence (continuity)
JUDICIAL NOTICE

Judicial notice occurs when a fact is accepted as fact without proof b/c it is (1) so notorious or generally accepted or (2) capable of immediate and accurate demonstration by resorting to sources of indisputable accuracy – R. v. Find [2002, SCC]

· Judicial notice and expert evidence are NOT compatible [judicial notice is about generally accepted facts; expert evidence is about specialized knowledge that requires explaination]

· Judges may be asked to take judicial notice or they may simply do so on their own accord

Taking Notice of Adjudicative Facts:  (those facts that directly relate to the case and individual parties)

Applies to facts known to be accurate & facts known to be accurate in the community; facts repeatedly resolved by the courts & facts contained in sources of indisputable accuracy (includes blood alcohol conversion charts – R. v. Sommers)

· Look to what is general knowledge in the community where trial is held to determine what is generally accepted – R. v. Potts [1982, ON CA]; cannot simply be what the judge knows - R v WS
· Purposes:  Expedite the trial process &  protect the credibility of the judicial system (once judicial notice is taken, the matter is indisputable & final)

· judicial notice is completely discretionary - R v Zundel [1987, ONCA]; courts have often chosen NOT to take judicial notice (esp. in cases where the issue the judge is being asked to take notice of is the crux of the case; ie. symptoms of drunkenness in DUI cases)

· Courts may use social science material in determining the law, but cannot use it to challenge adjudicative facts - R v Desaulnier [1994,QCCA]

Taking Notice of Legislative Facts: (those facts relevant to legal reasoning & the law-making process; involves broad policy considerations)

· Tend to be amorphous & are not likely to be indisputable

· Fall into two categories:

1. Social Context of Law Itself

2. Social Context in which the Law Operates

· For the social context information to have any relevance, it must be linked to the evidence in a particular case - R v S(R.D.) [1997, SCC]
· In Canada there is no formalized procedures for outside judicial research - it's a free for all & judges can use anything they wish; raises issues of fairness in the adversarial process (no opportunity to cross the material the judge digs up)

Judicial notice of BWS - R v Lavalee [1990, SCC] Court used relevant social context and facts for determining if she had a reasonable apprehension of death or imminent bodily harm.  There was evidence to support the application of the social context to this case; not just relying on the generalization. 

Judicial notice taken of the feminization of poverty in Canada & the relationship to divorce - Moge v Moge  [1992, SCC] Spousal support; how should the legislation be interpreted?; legislative intent could not have been to increase the risk that women and children will be impoverished.

Taking Judicial Notice of Law: 

Judges are bound to know the law and are not confined to the cases that the lawyers put in front of them.

· Gives judges the ability to go out and find a precedent

Challenging Judicial Notice – you must show that the fact taken into judicial notice is NOT indisputable & notorious
· Challenge a factual conclusion by drawing attention to it as JN – lower threshold for JN than appealing as a factual error (where you must show that the judge came to a conclusion that no reasonable judge could have come to) 

· An appeal of judicial notice will not be successful unless it can be established that there is a relationship b/w the erroneous notice of a particular fact or context and the decision reached (simply because a judge takes judicial notice does not mean that a decision was based upon that notice) - R v S(R.D.) [1997, SCC] 

RELEVANCE & MATERIALITY

Basic Rule of Evidence is that information can be admitted as evidence where it is relevant to a material issue in the case subject to operation of an exclusionary rule or through judicial discretion.  Hence:

· Evidence may be relevant but inadmissible
The two concepts of relevance and materiality are therefore intertwined & interdependent.

Materiality: evidence must be rationally probative and must be directed at a matter in issue in the case 

Helpful to divide into 2 categories:

1. Primary Materiality – material issues arising from the pleadings (ie. elements which must be proven to establish a case)

2. Secondary Materiality – issues relevant to deciding whether the information received is accurate; evidence about other evidence in the case (ie. aids in assessing the credibility & reliability of evidence presented)

· Strict limits are imposed on issues of secondary materiality due to resources, time and concerns about unnecessarily diminishing the privacy of witnesses [integrity of the judicial system]

Relevance: Evidence is relevant where it has some tendency as a matter of logic and human experience to make the proposition for which it is advanced more likely than that proposition would appear to be in absence of that evidence. 

· Relevance is contingent on context  - what is the evidence & what is it being used to prove?

Direct Evidence:  is that which if believed, resolves a matter in issue.  It establishes a material fact without the need for inference.

· Relevance satisfied – Major hurdle will be materiality

Circumstantial Evidence:  is evidence that tends to prove a factual matter by proving other events or circumstances from which (either alone or in combination with other evidence) the occurrence of the matter in issue can be reasonably inferred.  It relies on inference to be of use in resolving a material issue.

· Relevance MUST be assessed & must be assessable – ie. R v Farris [1994, SCC – words “I killed David” sandwiched b/w inaudible speech; cannot put them in context]

· Relevance may become apparent only when other evidence is adduced & may depend on a chain of inferences – to be received  as relevant the evidence being tendered need not by itself be compelling – ie.  Monteleone v. R. [1987, SCC – vacuum/arson case]

· Evidence may not be relevant at all – ie. R v Arcangioli [1994, SCC – fleeing from scene doesn’t mean he did it]

· The trier may be instructed to disregard conditionally received evidence if the connection fails to materialize.

There is no minimum probative value required for evidence to be relevant.  The evidence must simply tend to  “increase or diminish the probability of the existence of a fact in issue.”  - R v Arp [1998, SCC]

· Relevant evidence means evidence have any tendency to make the existence of any fact that is of consequence to determination of the action more or less probable than it would be with out the evidence   (US definitions of relevance; SCC adopted it in R. v. Arp)

For one fact to be relevant to another, the must be a connection or nexus b/w the two which makes it possible to infer the existence of one from the existence of the other – Cloutier v. R. [1979, SCC]

Relevance & Inference:

Tremendous deference given to TJ re: drawing inferences 

· Where the courts have declared something a myth, evidence supporting that myth or relying on it will be barred as a matter of policy [ie. the law prohibits presumptions related to a failure of sexual assault victims to complain.  A delay in disclosure, standing alone, will never give rise to an adverse inference against the credibility of the complainant.  – R. v. D.D. [2000, SCC]]

Evidence of prior convictions of the accused can be lead under s. 12 CEA – it does not violate s. 11d of the Charter; the trier should be cautioned that this evidence ONLY GOES TO THE CREDIBILITY OF THE ACCUSED and cannot be used for any other purpose [ie. inferring that prior convictions = guilt of the accused for the current charge] - R v Corbett (1988) SCC

Inference drawn that procedure had been followed even though officer could not specifically remember - R v Thompson [2001, ONCA; re: breathalyzer sample; issue whether machine was checked for obstructions]

WEIGHING PROBATIVE VALUE & PREJUDICE

Probative Value involves:

1. Credibility of the witness – How much confidence does the Trier have in the resolve of witness to be honest?

2. Reliability (Cogency of Evidence)- witness’ opportunity to observe; ability to recall; ability to communicate

3. Strength of inferences (importance of information, if believed and relied on – circumstantial evidence) 

Prejudice involves: (negative consequences)

1. Practical Costs of presentation- time; distraction; surprise (obligation to disclose evidence)

2. Prejudice to parties- undue embarrassment or invasion of privacy

3. Prejudice to Administration of Justice- distorting effect of evidence; discouraging complainants

Should not confuse admissibility [whether the evidence should go to the Trier] with weight [how the evidence should ultimately be considered in light of all the evidence, which is a decision that should be determined by the Trier not the judge]; Judges should not usurp the role of the Trier, esp. in Jury trials - R v Morris [1983, SCC]  
EXCLUSIONARY DISCRETION

The organizing principle of the law of evidence may be simply stated as this: “All relevant evidence is admissible subject to a discretion to exclude matters that may unduly prejudice, mislead or confuse the ToF, take up too much time or should otherwise be excluded on clear grounds of law or policy – LaForest in R. v. Corbett [1988, SCC]

· Currently in an era of strong discretion

Standard for exclusion:  higher threshold to exclude defense evidence [R. v. Seaboyer, 1991, SCC]

Crown Evidence- Prejudice outweighs probative value

Defence evidence – Prejudice substantially outweighs probative value

A trial judge must consider the credibility of the proposed evidence in exercising the exclusionary discretion – R. v. MacIntyre [1993, ON CA]; must use caution b/c deprives the real Trier of access to this info if it is excluded.
· Evidence that is otherwise logically relevant may be excluded if it is misleading in the sense that its effect on the trier of fact, particularly a jury, is out of proportion to its reliability – R. v. Mohan [1994, SCC]

Judge has the discretion to determine whether the admission of evidence would render the trial unfair - R v Harrer [1995, SCC – Immigration/ extradition case] Not necessary to use s 24(1) in order to exclude evidence whose admission would render the trial unfair - R v White [1999, SCC] 

Third Party Records:

Documents in possession of someone other than parties, including private therapy records of the complainant

· The accused must apply to the court for the production of these records – must satisfy the O’Connor test; IF THE OFFENCE IS A SEXUAL OFFENCE OR PROSTITUTION RELATED CHARGE, GO TO TEST AT s. 278 CC

· If the Crown is in possession of these records, they will not be turned over to the accused unless the witness or complainant waives their protection or the court orders them to be disclosed to the accused

· Third party production requires a weighing of competing rights 

O’Connor C-L Test: 2 stage process

1. Getting records to the judge to inspect- A  must show records are  “likely logically relevant” before the judge will inspect (ie. complainant was in therapy at time of charge)

2. Getting records to the A:- judge orders them produced, if, after balancing competing considerations, the records are important enough in the making full answer and defence to outweigh competing considerations ( loss of privacy, likelihood that it will be women whose records are used); public interest in encouraging reporting and therapy must be a secondary consideration

* D has constitutional right to full answer and defence and C has constitutional right to privacy; D’s rights do not trump C’s right- strong endorsement of balance*

278.1 and 278.91 Statutory Response to O’Connor - Gov’t held that O’Connor was too generous

FOR SEXUAL OFFENCE OR PROSTITUTION RELATED CHARGE

Stage one getting to Judge

A must show “likely to be relevant” 

· Must go farther and show that after balancing interests, importance to full answer and defence outweighs competing interests; “production must be in the interest of justice”

· Includes encouraging therapy

Getting Records to A

Judge produces if after balancing competing consideration, the records are important enough in making full answer and defence to outweigh competing considerations

R. v. Mills upheld the legislation but “read down” – endorses the need to balance competing constitutional interests; when in doubt, err by inspecting; did not overtake the C-L of admissibility

Admissibility is NOT the same as production or disclosure - R v Shearing [2002, SCC]
· Neither s. 278.1 or Mills apply where the accused is already in possession of the third party record 

· Information already before the court is subject to considerations of materiality and relevance (& hence PV v. P analysis)

Defence evidence is only admissible if its probative value substantially outweighs its prejudicial effect. In weighing prejudicial and probative value, the trial judge must consider the complainant's privacy and equality rights as well as the accused's right to full answer and defence - R v Shearing [2002, SCC] 
OPINION EVIDENCE

General Rule:  the usual witness may not give opinion evidence, but testify only to the facts within his knowledge, observation and experience

Lay witnesses may present their relevant observations in the form of opinion where:

· They are in a better position than the trier of fact to form the conclusion

· The conclusion is one that persons of ordinary experience are able to make

· The witness, although not expert, has the experiental capacity to make the conclusion; and

· The opinions being expressed are merely a mode of stating facts that are too complicated or subtle to be narrated effectively otherwise – Graat v. R [1983, SCC]

The admissibility of lay opinion evidence is a matter of judicial discretion. 

No witness can offer an opinion on questions of law

· Evidence is heard on issues of fact, not law

· If legal standard does not have its own technical definition & requires nothing more than a conclusion of fact to resolve then a witness may provide opinion

· Distinction b/w conclusions of fact & legal opinion often more difficult with expert witnesses who often use similar terminology

· Exception to this rule for foreign law (treated as a question of fact)

Rule Against Oath Helping:

A witness is prevented from giving evidence for the purpose of proving a particular witness is being truthful.

· Catches so-called “sciences of truth analysis” & witnesses where the relevance of the evidence is that the other witness may or may not be telling the truth

· Despite the rule there will be occasions where an expert witness will be allowed to offer background information relevant to assessing credibility

EXPERT WITNESSES

Opinion Evidence Relevant to Credibility

· Will be admissible where the Mohan requirements are met

TEST:  R v Mohan [1994, SCC]; reaffirmed in R. v. D.D. [2000, SCC]

1. Relevance- threshold requirement for expert evidence; the judge must make a determination as a matter of law whether it is relevant or not; goes beyond mere logical relevance to cost/benefit analysis on trial process/resources [requires assessment of PV v P]
2. Necessity - expert evidence is necessary where it provides info most likely to be outside the experience and knowledge of a judge; subject of the testimony must have some specialized learning attached to it [requires assessment of PV v P]
· Evidence must be necessary to allow the fact finder to appreciate facts of a technical nature or to form a correct judgement on the matter if ordinary persons are unlikely to do so without the assistance of an expert – R. v. D.D. [2000, SCC]

· Where the content of expert evidence can properly be explained by simple jury instruction it will not be necessary – R. v. DD

3. Lack of any other exclusionary rule – comply with other standards of evidence; caught by rules which would exclude the evidence 

4. A properly qualified expert - all it requires is that the expert has special or peculiar knowledge that they judge may not have (either by degree, training or relevant experience); established in a voir dire

*Even when these requirements are met, the evidence may be rejected if PV outweighs P*

Competence to testify to be assessed by the trial judge, not expert evidence.  However, if it becomes clear during a competence voir dire that evidence is required to explain the behaviour of the witness, it may be received – R. v. Parott [2001, SCC]

NOVEL SCIENCE

Expert evidence which advances a novel scientific theory or technique is subjected to special scrutiny to determine whether it meets a basic threshold of reliability and whether it is essential in the sense that the trier will be unable to come to a satisfactory conclusion without the assistance of the expert.  The closer the evidence approaches an opinion on an ultimate issue, the stricter the application of this principle – R. v. Mohan [1994, SCC]

· novel science and application to the ultimate issue requires careful consideration b/c of the potential to sway the trier 

· concerned about the reliability of novel science & whether there is sufficient expertise to provide “expert” testimony

· U.S. standard for whether something is “science” &  can be admitted into evidence is if it is well established in the scientific community (but problems defining the scientific community; Frye case)
Need to protect the court & the role of the trier from “junk science” - R v J.J. [2000, SCC]

· expert evidence should be scrutinized so as not to allow easy entry to this evidence b/c it can cause difficulties later

· must be careful about excluding defence evidence BUT cannot distort the judicial process with bad evidence or junk science

· Re: Relevance -  techniques that may be used when evaluating the evidence; has theory been tested or can it be tested; has it been subjected to peer review; known rate of error (reliability); has technique been generally accepted
Cannot use novel science for oath helping function - R v Kyselka [1962, ON CA]; R v Taylor [1986,ON CA]
· If the evidence assists the judge in understanding the issue but does not speak directly to the credibility of the witness then it will be admissible - R v J.(F.E) [1990, ON CA; evidence admissible to show common psychological characteristics of abused children]; R v Marquard
It is a basic tenet of our legal system that judges and juries are capable of assessing reliability and credibility of evidence

CHARACTER EVIDENCE
Information tending to establish the personality, psychological state, attitude or general capacity of an individual to engage in relevant behaviour [evidence showing the kind of person you are generally]

· Rules vary based on several factors (criminal v. civil; who’s character; who is calling it & the use it is being put to)

· Concern is with the inferences being made & the potential for prejudice

· Important to distinguish b/w character evidence & habit evidence [habit may or may not reflect adversely on the subject’s character; where it does it will be subject to bad character evidence rules]

Bad Character evidence
Prohibited Inference occurs where character evidence called by the Crown which shows ONLY that the accused is the type of person likely to have committed the offence in question is inadmissible 

· General bad character is not an offence.  It proves nothing & merely creates moral prejudice – R. v. Handy [2002, SCC]
· Situation specific evidence of propensity to commit the offence may be admitted, depending on the weighing of PV v P [permissible evidence]
· “The unlikelihood of coincidence that an accused person would accidentally injure someone whom they have persistently injured intentionally provides the probative value to the evidence” - R. v. Millar [1989, ON CA;  accused charged with the murder of his baby by shaking; claimed accidental]

· Impermissible inferences may arise from permissible evidence – court must then prevent the inference from being drawn by instructing the jury what use they may make of the evidence
Similar Fact Evidence Rule: APPLIES SOLELY TO THE CROWN IN CRIMINAL CASES; LIMITED CIVIL APPLICATION

Evidence that the accused was engaged in discreditable conduct or criminal acts or is otherwise of discreditable character,  is presumptively inadmissible - The onus is on the prosecution to satisfy the trial judge on a balance of probabilities that in the context of the particular case the probative value of the evidence in relation to the particular issue outweighs its prejudice and justifies its reception – R. v. Handy [2002, SCC]
· Identifies when discreditable conduct evidence is important enough to admit in spite of the risks it presents.

· MUST BE SATISFIED in every case where the Crown is presenting evidence to establish the guilt of the accused that either directly or indirectly reveals the discreditable or stigmatizing character of the accused

· Generally inadmissible unless the Crown can show  that PV outweighs P – R. v. Arp [1998, ON CA]
· Evidence must be evaluated “in relation to a particular issue” - R. v. Handy; limits application of the evidence
· A similar fact incident is inadmissible in the prosecution of a separate offence where such criminal charges have been stayed or an acquittal entered.
· PROBLEM:  Courts are attracted to similar fact evidence & will often try to find the appropriate label to get it into evidence [ie. R. v. B.C.R. - evidence allowed on identity grounds, but complainant was accused’s daughter & ID of the accused was not really at issue]
Analyzing Probative value v Prejudice:

Probative value depends on:

a) Cogency of the evidence – how confident is the trier that the other event actually happened?

· Consider the kind of proof offered & the risk of concoction (collaboration & confirmation in detail)

· Where there is an air of reality to collusion, the Crown is required to satisfy the trial judge on a balance of probabilities that the evidence is not tainted.  An air of reality requires more than mere proof of contact - R. v. Handy
b) Degree of relevance – to what extent does the evidence supports the desired inference?

· Most important issue

· How strong is the inference to be drawn?  Consider circumstances, similarity of facts, proximity in time, # of occurrences, defining features, intervening events & whether there is unity between the acts - R. v. Handy [1998, ON CA] 
· For identity cases see Arp test
c) Materiality – How relevant is the evidence to some fact in issue?

· How important is the issue?

Prejudice depends on:

a) Is evidence discreditable

b) How likely is it that it will be used for a prohibited inference

c) Will it confuse Trier 

d) Time/notice/ability to respond

· Moral prejudice- idea that you are judging the accused/ prohibited inference (how discreditable is this evidence?)

· Reasoned prejudice: this happens when there are a number of incidents against the accused; concerns about fairness- time/notice/ ability to respond; if allow similar fact then the A is going to have to defend everything- which may unduly impact court resources

Arp Test for Similar Facts & Evidence of Identity Re: PV v P [1998, SCC] 

1. The judge must assess the degree of similarity demonstrated by the manner in which the acts were committed to decide whether it is likely the same person committed the alleged similar acts 

· must look solely at the nature of the acts and not the evidence linking the accused to each act

· looking for something distinctive (ie. a hallmark or pattern)

2. Is there some evidence on which a reasonable ToF can link the accused to the similar act as the perpetrator?

· Cannot act on similarity alone – MUST be able to connect the acts based on evidence

IF YES TO BOTH:  The judge can tell the jury that they may infer that “the likelihood of an A’s twice being implicated in two very similar offences may furnish circumstantial evidence of his or her guilt for both” 

General aspects of Bad Character Evidence Rule and Co- Accused:

Subject to the discretion of the judge to exclude evidence where its prejudicial effect is greater than its probative value, an accused may establish that by reason of his character a co-accused is more likely to have committed the crime which they have collectively been charged

· Jury must be instructed to use evidence used to defend one accused but NOT to convict the other 

· Judges have discretion to exclude evidence that is too prejudicial to the other accused – R. v. Crawford
Good Character evidence and A’s ability to prove his own character:

If the accused wants to defend himself on the basis that he is of good character he may do so BUT he will then put his character at issue and the Crown will be able to lead rebuttal evidence re: the character of the accused. 

· The accused puts his good character at issue where he testifies to it on his own behalf OR where he calls other witnesses to testify to his good reputation

· Prohibited methods of adducing:

Cannot call witness to speak to specific good acts that the accused has done

Cannot have lay witness to express an opinion about the A’s character

· Permissible Methods

Reputation evidence

· Distinction b/w reputation and opinion [Opinion = what individual concludes of person; Reputation = what the community concludes of the individual]

· Must know the accused; be familiar with relevant reputation & be able to state that reputation with respect to relevant character

· CML- to get at the reputation of the accused go to the circles that they associate in

Expert evidence

· Attempts to show that the accused is not the kind to commit the offence [very difficult to get this evidence in] 

Testimony of the accused

· The accused is allow to speak to specific good acts

· If they choose to if they say “I would never do that” this opens the door for the crown to rebut the good character- Crown can then pull out any skeletons in the closet- [note:  does not have to be a direct statement; can just be an implication that they are not the type to do it]

When considering the admissibility of expert evidence TJ must consider if the expert testimony is a personal opinion or if it is a behaviour profile being put forward in common use as a reliable indicator of membership in a distinctive group - R v Mohan [1994, SCC]

Good character evidence tends not to be very effective in sexual assault cases (b/c often positions of trust are abused) and corporate crime (b/c it is considered an aggravating factor if good character is relied upon to commit crime).  Assigned less weight in these circumstances.

Rebuttal Techniques:

· Cross examination of the character witness (reputation or witness or accused)

· Can confront them on rumors

· Rebuttal reputation evidence

· Criminal Code s 666, where the accused has put his good character at issue:

· Can use the convictions of the A to rebut his good character - can be used even if he hasn’t testified

· Close to s 12 of CEA which can only be applied if A has testified

· Expert opinion evidence

· Can call another expert to disagree with the D’s expert evidence

· Otherwise admissible evidence 

· Can call witnesses to confront prior inconsistent statements

Character of Third Parties:

Where the character of persons other than the accused is relevant to a primarily material issue, it can be proven, subject to s. 276-277 CC, which impose limits in the case of sexual assault complainants.

· Third parties not subject to a presumption of innocence

· Ability to question character on primary material issues relates the right of the accused for full answer & defense

· Subject to judicial discretion [PV v. P] exercised in guarded fashion b/c defense calling the evidence

· Prejudice must substantially out weigh its probative value to exclude defence evidence - R v Seaboyer (1991) SCC
Self-defence & character evidence re: the victim

· At C-L, if the accused knew about prior acts of violence by the victim in a self-defence case, the accused was allowed to call it

· Defence may call evidence that they didn’t know the victim had a violent history b/c it goes to objective fear, a material issue in any self-defense case – R. v. Scopaletti 
Complainants:

The sexual history of the complainant is never relevant if it is going to be used to support the twin myths (women who are sexually experienced are more likely to consent; sexual experience does not equal a lack of credibility)

· Rape shield provision (s. 276 CC) challenged & upheld in R. v. Darrah [2000, SCC] - test for admissibility under 276 is that evidence must be relevant and its PV must outweigh its PE - the test of significant probative value does not inhibit an A’s ability to make full answer and defence

How Character Evidence Applies to Civil Cases:

· Good character evidence is inadmissible.

· Evidence demonstrating the bad character of the party that is presented as circumstantial proof of what happened must satisfy the similar fact evidence rule

· Nature of prejudice differs significantly – no prohibited inference
· The judge should simply weigh PV v. P, with particular attention to unfair surprise, time, fairness to OP
HEARSAY EVIDENCE 

The Hearsay Rule:  Absent an exception, hearsay is an out of court statement that is offered to prove the truth of its contents

Includes:

· Documents, speech & implied assertions [ “implied assertion” is an assertion revealed through actions and not words; often overlooked by courts re: hearsay] 
· Previous statements by a witness who testifies - cannot bolster testimony by making reference to past statements (rule about prior consistent statements)

Cannot allow evidence to come in indirectly where it could not be directly admitted - Wright v Doe d. Tatham (1837) HL

Fundamental concern is that hearsay statements cannot be tested for reliability [cannot be cross-examined or evaluated].  

Hearsay evidence is identified by the use to which it is being put:  Depends on the material issue

· Used to prove the truth of its contents [“he intended to kill him”]= HEARSAY, inadmissible unless exception met

· Used to prove that the statement was made [he actually said he was going to kill him] = NOT HEARSAY, admissible if it has PV

Where an out of court statement is relevant for both truth of its contents and because it was made - it will be let in as non-hearsay w/ the instruction it is only to be used for that purpose.

Legally operative words are not hearsay b/c they give rise to legal obligation - the fact that they are spoken is what is relevant.
Concern arises where the truth of the contents & the fact that the statements are made are intertwined:

· Odd statements made turned out to be true of the accused - the statements was not used for the truth of its contents but for the fact that it was made going to identity. The statements were unique and will have PV on identity - R v Evans (1993) 

· Police found cell phone and pager of A which several people called to order cocaine – calls are not hearsay b/c the evidence was tendered not for the truth of its contents but to show that they were made & hence the nature of the business carried on - R v Edwards [1994, ONCA];  

HEARSAY EXCEPTIONS

YOU ONLY REQUIRE AN EXCEPTION WHERE SOMEONE IS TRYING TO PROVE THE TRUTH OF THE CONTENTS OF THE HEARSAY.

CDN courts follow a principled approach to hearsay on the basis of reliability and necessity of the evidence on a case by case basis – R. v. Kahn [1990, SCC]; R. v. Smith [1992, SCC]

1.) Trier of fact must believe

i. statement was actually made (R v AS)
ii. the statement being relied upon was actually reported  (R v AS)
2.) Is the statement necessary to prove a fact in issue? 

 (i)
Is this the only way to get the evidence in?     

· Is there no other way to adduce the E  (R v Smith)
(ii)
Is the witness available but unable to testify? [note:  an unwillingness to testify is NOT necessity.  Necessity requires an INABILITY to testify]

· Witness scared or traumatized   (R v FWJ)

· Spousal incompetence  (Hawkins)

· Incompetent because of age  (Khan)

3.) Is the Hearsay Reliable? R. v. Khan
A:  Test of Threshold Reliability: degree of reliability needed to get the evidence admitted 
RULE:   Was the statement made in circumstances which suggests the hearsay is trustworthy?  [Only examine the circumstances in which the statement was made]  Consider:

a) Was the statement made under oath and subject to contemporaneous CE?

b) Was there a motive to mislead?

c) Was it made during adversarial proceeding?

d) Who made statement (adult/child), long after event of immediately after? 

e) The fact that the statement can be contradicted doesn’t mean the statement was unreliable.

B:   Test of Ultimate Reliability: Issue of weight not admissibility 
a) Look for corroborating evidence (precocious content, absence of motive to mislead) or 

b) Evidence that contradicts/weakens statement (inconsistencies, pressure on W, threats, inducements, motive to mislead).

4.)   Judicial Discretion

Applies even if the evidence is found Necessary and Reliable

Admission: If Threshold Reliability found but ultimate reliability is not, then still admissible subject to J discretion.

Admit the hearsay but consider how much weight should be given in light of:

a) are there inconsistencies with the hearsay

b) how does it play with all of the other Evidence

c) risk of corroboration

d) pressure, influence, ability to communicate

No Admission:  

a) If the hearsay would be unfair to the accused  (R v Finta)  

b) Where there is s a clash b/w principled and established exceptions, principled approach must prevail.  Party wishing to challenge admission of the evidence falling within the established exception has burden of showing the E does not meet the requirements of necessity and reliability – R. v. Starr

Fixed Hearsay Exceptions:

Prior Inconsistent Statements:  statements of a non-party witness may be admitted where: [R. v. K.G.B.]
· the statement is made under oath or solemn affirmation following a warning of existing sanction and significance of the oath or affirmation
· the statement is videotaped in its entirety
· the opposing party has the full opportunity to cross-examine the witness
· or alternative there exists substitutes for the above requirements [builds flexibility into the test]
· the statement  is made voluntarily to a person in authority and there are no other factors that would bring the administration of justice into disrepute if the statement is admitted for its truth
Note:  Where there is s a clash b/w principled and established exceptions, principled approach must prevail.  


Where a witness simply forgets the contents of the statement, use the principled approach.

Hearsay evidence of child can be received where the requirements for reliability and necessity are met, subject to such safeguards as the judge may consider necessary and subjective always to considerations affecting the weight that should be accorded such evidence - R v Khan (1990) SCC 

Hearsay evidence may be reliable if a statement is made under circumstances which substantially negate the possibility of the declaration being untruthful - R v Smith [1992, SCC]

Necessity is met for the purposes of prior inconsistent statements whenever a witness recants - R v U. (F.J.) [1995, SCC]
On reliability issues consider: (1) cross examination of the witness and (2) reliability may be met in rare cases b/c of striking similarity b/w two statements 

· TJ must be satisfied that the statement is not the result of coercion 

Inability to cross-examine goes to weight not admissibility - R v Smith [1992, SCC]

Application of the rule is more relaxed for the defence - R v Finta [1992]

Instructions to jury where child’s out of court statement is used - R v A.(S). [1992, ONCA]
1. The jury must first be instructed to determine if the statement was made & consider motive for falsification...

2. Caution that the statement, if they believe it was made, cannot be put on the same footing as in court testimony

3. The statement cannot be considered in isolation- weight given to it will be affected by other evidence which may support or undermine    the reliability of the evidence 

Prior Identifications

Little weight is accorded to in-court IDs b/c of prejudice so courts readily admit prior IDs.

· Out-of-court identifications may be admissible for their truth and for credibility where the witness makes an in-court ID

· Out-of-court identifications may be admissible for their truth where the witness makes no in-court ID but can testify that he or she previously gave an accurate description or made an accurate ID – R. v. Swanston [1982, BC CA]
· Where the ID witness cannot make an in-court ID & cannot vouch for the accuracy of a prior ID then the out of court ID is merely hearsay & is NOT admissible. 

Subject to judicial discretion to exclude if PV outweighs P
Police officers may testify as to prior descriptions of a suspect that they were given by an eye witness - R v Langille [1990, ONCA]

An identification is a statement and should be guided by the authority of K.G.B.; cannot get around K.G.B. by labeling the problem as a prior ID - R v Tat [1997, ONCA]

Where there is no recantation, but merely a failure of recollection apply Khan – R. v. Starr 

Former Testimony

Generally, testimony given at a prior hearing, if offered for its truth, is hearsay & hence inadmissible b/c it is an out of court statement.

· The exception to this general rule is grounded in necessity [b/c the witness is unavailable to testify] & reliability [b/c the prior testimony was given under oath, was available for cross-exam & there is an accurate transcript which can be tendered]

At C-L, evidence given in a prior proceeding by a witness is admissible for its truth in a later proceeding provided:

a) The witness is unavailable;

b) The parties, or those claiming under them, are substantially the same;

c) The material issues to which the evidence is relevant are substantially the same [it is required that the evidence relates to any material issues that are substantially the same in both actions – R. v. Potvin [1989, SCC]]; AND
d) The person against whom the evidence is to be used had an opportunity to cross-examine the witness at the earlier proceeding [did THIS party get a chance to cross the witness?]

*Where the rigid application of the rule results in unfair exclusion of prior testimony, 

the court may elect to apply the principled approach*

Subject to judicial discretion.

IN CIVIL CASES, THE C-L RULE ONLY APPLIES TO EXAMINATIONS FOR DISCOVERY 

[b/c other rules of the court provide other methods for admitting prior testimony]

s. 715(1) CC INCORPORATES THE C-L RULE FOR CRIMINAL CASES.

s. 715(1) CC:

Allows prior testimony by witnesses who testified at previous trials or who gave evidence in an investigation of the same charge against the accused (inc witness who refuses to testify or who can reasonably be inferred to be dead, have become insane, so ill they cannot testify or absent from the country) where the evidence was taken in the company of the accused can be read into evidence.  Burden is on the accused to show judge didn’t sign off or that accused did not have a full opportunity to cross-examine the witness.

Accused must have had a full OPPORTUNITY to cross-examine the witness - if he refused to exercise his opportunity or for tactical reasons did not fully cross-examine, he is not justified in a later complaint - R v Potvin [1989, SCC re:  whether admission of evidence under s. 715 violated A’s rights under s 7 and 11(d) of the Charter]

· Under the statutory regime the trial judge has the discretion to exclude highly probative evidence when admission at trial would be unfair

Admissions by Opposing Party Litigants


A party may admit into evidence against an opposing party: 

a) Statements or acts of the opposing party 

b) Statements made by a 3P which is expressly adopted by the opposing party where it can be reasonably inferred that the 3P has adopted it 

c) Statements by a person the opposing party authorized to make the statement  or where it was made by the opposing party’s agent or employee during the existence of the relationship 

d) Statement made by a co-conspirator in furtherance of a conspiracy.

Written or oral statements can be used to impeach the party by showing prior inconsistent statements and are admissible for their truth

[b/c the OP made the statement there is no need to worry about hearsay as the OP is in a position to give evidence about the admission & does not need to cross-examine themselves]

· Formal admissions dispense with the need to prove the truth – OP concedes the particular point; binding on the party & not easily withdrawn 
· Informal admissions are not binding and are not conclusive of proof b/c they are always open to be contradicted or explained
Admissions need not be based on personal knowledge – if a party accepts what others say they will be deemed to have adopted those statements; the party must indicate acceptance or belief in the hearsay statement; value of the statement goes to weight – R. v. Streu [1989, SCC]

· If the party simply reports the hearsay statement without adopting it or indicating a belief in its contents, the statements is NOT admissible
Admissions may be implied from a party’s conduct i.e. consciousness of guilt may be inferred from fleeing a scene of a crime or lying

Admissions may be implied from a party’s silence – certain preconditions must exist:

1. A statement, usually an accusation, is made in the presence of the party

2. The party heard and understood the statement; AND

3. In the circumstances, it would be reasonable to expect the party to deny the accusation.

If the statement was made by the police b/c the A has a Constitutional right to remain silent & no inferences can be drawn by invoking this right.

Admissions may be made vicariously where a person authorizes someone else to speak on their behalf

· Admission must have been made by the agent as part of a conversation he was authorized to have with a 3P - R v Strand Electric [1968, ONCA]

Admissions made in furtherance of a conspiracy – occur where:

1. Independent evidence exists of partnership for a common design 

2. The statements are made DURING the course of the conspiracy

THEN the statements of one partner is evidence against all partners.

· In conspiracy cases, all evidence is conditionally admissible & it is up to the trier once all the evidence is in to determine whether the conspiracy existed & that the accused was a member BARD & if the exception should be invoked [4 part jury instruction req’d] – R.v. Barrow

Declarations Against Interest By Non-parties:

Rationale is that people usually do not lie to hurt their own interests.

Against Pecuniary or Proprietary Interests -  A declaration against interest may be admitted when: (1) the declarant is unavailable to testify (2) the statement was made against the declarant’s interests (3) the declarant had personal knowledge of the facts stated.
· Necessity is found b/c the declarant is not available and reliability from the admission of the facts knowing they are adverse (idea that  a person will not concede on the facts which will cause him substantial harm unless he believes it exists
· Admit any statement in its ENTIREITY if any portion of it is against the declarant’s interest – its value will be assessed in terms of weight
· Courts admit all matters knit up in the statement – the declaration may be completely irrelevant, but can be made to admit a collateral fact into evidence

· IN CIVIL CASES – any statement is seized upon
· IN CRIMINAL CASES – more rigourous scrutiny of reliability is warranted.  U.S. threshold defines a statement against interest as one that is “so far contrary to the declarant’s pecuniary or proprietary interest that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.”
Against Penal interests – Courts are very cautious with these statements; May be admitted where:
1. The declaration is made in such circumstances that the declarant should have apprehended a vulnerability to penal consequences as a result [Must know the statement will be used against them]
2. The vulnerability to penal consequences cannot be remote
3. The declaration sought to be given in evidence must be considered in its totality.  If upon the whole tenor the weight is in favour of the declarant, it is not against his interest.
4. In a doubtful case, the court might properly consider whether there are any circumstances connecting the declarant with the crime and whether there is any connection b/w the declarant and the accused.
5. The declarant is unavailable by reasons of death, or illness which prevents them from giving testimony even from a bed or absence in a jurisdiction where none of the court processes extends.  A declarant would not be unavailable where he or she refuses to testify]
The exception may only be used to EXCLUPITATE and not to implicate an accused – R. v. Kimberly [2001, ONCA]

Where an accused is already serving a life sentence the confession does not meet the established criteria for assessing the declaration against penal interest - R v Demeter [1978, SCC]

Dying Declarations – CONFINED TO CASES OF HOMICIDE IN ALL ITS FORMS (inc. Criminal Negligence causing death)

In a CRIMINAL case, a dying declaration of a deceased person is admissible where:

· the deceased had a settled and hopeless expectation of almost immediate death [death must be near & certain & the deceased must KNOW this]

· the statement was about the circumstances of death

· the statement would have been admissible had the person been able to testify; AND

· the offence involved homicide of the deceased

THE TEST IS SUBJECTIVE & HENCE DECIDED ON A CASE BY CASE BASIS.

Necessity is satisfied by the fact that the person is dead & reliability is established on the fact the person who knows they will die will usually speak truthfully.

Declarations Made in the Course of Duty (inc. Business Records)

There is a presumption of reliability b/c the records are mechanical & routine; relied upon by business & usually are prepared contemporaneously 

These records may be tendered by the party responsible for making the records in support of their case.

· Collateral or extraneous statements that accompany the record are not admissible.

At C-L: Declarations oral or written are admissible for their truth where [Ares v Venner, 1970, SCC]
(1)made reasonably contemporaneously with the observation 

(2) in the ordinary course of business

(3) by person having personal knowledge of the matters

(4) who are under a duty to make the record or report

(5) there is no motive to misrepresent the matters recorded

Where the information was originally recorded by a person or persons acting under a duty to compile the information, the C-L rule that the maker of the declaration must have personal knowledge of the matter recorded is satisfied – R. v. Monkhouse [1987, AB CA]

As long as both the maker and the witness were under a duty to be accurate, there is no concern re: double hearsay.

Civil - OEA s 52 deals with medical reports- any medical report made by a physician licensed to practice can be admitted as evidence- trying to not require Dr. in court.  However the other side can request you to bring the witness

Allows some lee-way for opinion – “opinion is arguably considered part of a business record” esp. in the business of offering opinions - Ares v Venner, 1970, SCC

Business Records: 

Exception created by statute to eclipse C-L rule for writings or records made in the course of business; only statements of fact may be admitted.

· Generally there is no uniformity in statutes across jurisdictions

CEA s. 30 & OEA s. 35

· Note breadth of the concepts of “business” & “records”

OEA section 35(1-5)( DOUBLE course of business requirement; Must also be recorded contemporaneously

1. MADE in the usual & ordinary course of business [arises out of the conduct of the business]; AND 

2. was in usual & ordinary course of business to make such a record [usual to record that type of record – Setak Computers]

CEA, section 30(1)( SINGLE of business requirement; time of recording goes to weight

1. MADE in the usual & ordinary course of business [arises out of the conduct of the business]

Res Gestae Exceptions (Spontaneous Statements)

Term embraces several hearsay exceptions.

· Reliability is founded on the spontaneity of the statement; necessity is based on expediency in that there is no other equally satisfactory source of the evidence

Present Physical condition – where a person claims to be experiencing a certain physical condition, the statement containing the claim is admissible but ONLY to prove that the person was experiencing the condition at that time and to establish its duration

· cannot include cause of pain or statements of past pain

Present Mental state- where a person describes their present mental state the person’s statement to that effect is admissible where the state of mind is relevant and the statement is made in a natural manner and not under circumstances of suspicion- Starr

· Often these statements are not offered for the truth of their contents but rather to show they were said & so are not hearsay
Excited utterances – a statement relating to a startling event or condition may be admitted to prove the truth of its contents if it is made while the declarant is under the stress of excitement caused by the event or condition

· The key principle is that the statement is made in response to an event where the possibility of concoction can be disregarded – R. v. Clark

Guidelines for TJ [R v Andrews, 1987, HL]:

(1) can the possibility of concoction or distortion be disregarded?

(2) consider the circumstances of the statement to satisfy himself that the event was so unusual or startling as to dominate the thoughts of the victim so his utterance was instinctive reaction to the event [no opportunity for reasoned reflection] 

(3)statement must be closely associated with the event [mind of declarant still dominated by the event]

(4) apart from time, there may be special features of concoction or distortion

(5)possibility of error in the facts narrated goes to the weight and not to the admissibility [matter for the trier]

Present Sense Impression- a statement that describes or explains an event or condition made while the person was perceiving the event or condition or immediately thereafter may be admitted for its truth [amounts to a narrative by the person reporting what she is observing]

· Recognized in the U.S., but not yet expressly in Canada

· Must be made contemporaneously 

· Witness is available for cross-examination

SECONDARY MATERIALITY EVIDENCE: EXCLUSIONS & RESTRICTIONS

Secondary Materiality evidence provides proof not directly about a material issue but about the quality of other evidence pertaining to a material issue [i.e. credibility of the witness]

Discrediting witnesses

· Rely on Cross-examination to challenge the reliability of witness [i.e. consumption of alcohol, medication, past discreditable conduct, associates]

· Accused is a protected witness b/c of prejudice/fairness concerns- not allowed to cross-examine on discreditable conduct  and associations unrelated to issues at trial

Collateral Facts Rule

Prevents the calling of evidence to contradict the answers of an OP’s witness, whether given in chief or cross examination on collateral matters. 

· THE ANSWER OF THE WITNESS IS THEREFORE FINAL UNLESS THE ISSUE IS A MATERIAL ONE - if the issue goes to credibility and is material counsel may contradict the witness if they have proof 

· Not easy to determine what will be considered “Collateral” – ask yourself whether the evidence is worth hearing; at the judge’s discretion whether the issue may be pursued – R. v. B (A.R.) [2000, SCC]

Exceptions to collateral facts rule

· If you can show bias, interest or corruption then you will be allowed to admit 

· Can put prior convictions to a witness if they deny them & you can prove them- DOES NOT include professional disciplinary action; s. 12 CEA

· Can use reputation evidence

· Can adduce evidence on prior inconsistent statements

· Can use expert evidence to show that witness may not be reliable

· New limited rule to show that in sexual assault cases the witness made previous false allegations – R. v. Riley [1992, ON CA]

Cross-examination on Prior Convictions

Any witness can be questioned on prior convictions as long as PV outweighs  P- if they refuse to answer or deny it, counsel may prove the fact. CEA s. 12 

Four factors of judicial discretion [R. v. Corbett, 198, SCC]

1. The nature of the previous conviction- was it fraud, which has more to do with credibility rather than assault

2. How similar the prior conviction is the now charged may be too prejudicial

3. Remoteness or nearness of the conviction (is it still relevant to their character)

4. Fairness: where A attacks the credibility of the crown witness it would be unfair to insulate from hi sown criminal record

Evidence of prior conviction may ONLY be used to establish that the accused  is not a reliable person but NOT to prove that he committed the offence in question- judge has a duty to direct the jury on the use of those convictions [b/c of prohibited inference] ( Does not include discharges

Limitations on questioning the accused -  no questions concerning the conduct or facts that led to conviction may be asked [does not apply to other witnesses]

· Judges have discretion to not allow the cross examination of the accused re: prior convictions – allows for the accused to apply to exclude convictions of the accused prior to defense evidence [Corbett Application – R. v. Corbett; R. v. Underwood , 1998, SCC] ( irrelevant if judge alone trial; in a Civil case you can bring a Corbett application for any witness – Hutton v. Way [1997, ON CA]

· Evidence of prior convictions may also come in where the accused puts his good character in evidence

Prior Inconsistent Statements

Witness may be impeached on prior inconsistent statements which go to the credibility of the witness and are not evidence of truth unless the witness adopts the prior statement as true [or it is admissible under a hearsay exception; use R. v. K.G.B.]

· Witnesses may only be contradicted on statements RELATIVE TO THE SUBJECT MATTER OF THE CASE [collateral facts rule]; must establish a SUFFICIENT connection – R. v. Eisenhauer [1998, NS CA]

· Before counsel will be allowed to contradict a witness by proving a prior inconsistent statement, fairness demands that the statement be put to the witness

· Juries should be instructed re: the proper use of these statements

· An accused may not be cross-examined on a statement ruled inadmissible b/c it was involuntary or excluded under s. 24 of the Charter

· S. 10(1) &  s. 11 CEA deal with these statements

· s. 10 = statements made in writing or reduced to writing; need not show the document to the witness unless directed by the judge; statements must be inconsistent; only the relevant portions of the document that are put to the witness are admissible; 4 steps to impeachment:

1. Confirm the present testimony

2. Confront with the making of a prior statement

3. Contradiction is then put to the witness

4. Witness may adopt the prior statement as true

· s. 11 = oral statements; must advise the witness of the time and place in which the statement was made and the person involved; must draw attention to the substance of the statement; if the witness does not admit making the statement then the cross-examiner may call evidence as part of their case to prove the statement was made

Prior Consistent statements

It is generally impermissible to prove that a witness has made a statement before testifying that is consistent with the testimony given during the trial.

· Violates the rule against bolstering a witness [oath-helping]

· Consistency is not necessarily a feature of truth – the same lie may be told more than once

There are several exceptions to the rule against prior consistent statements:  Evidence of prior consistent statements may be lead:

[the jury should be advised of the limited use that can be made of evidence admitted under such exceptions]

· To counter claims of recent fabrication by the OP – prior consistent statements may be admitted to rebut the allegation if they predate the time in which the OP claims the story was fabricated; the allegation may be made directly or by inference; the evidence comes in solely to counter the allegation of recent fabrication & NOT to prove the truth of the statement or corroborate the witness’ testimony at trial; “recent” has been held to mean “after the event in question” – R. v. O’Connor [1995, ON CA]

· Where a prior consistent statement is contained in admissible hearsay – it is admissible as proof of the truth of its contents and can also be relied upon to support the credibility of the witness [ie. business records, prior IDs, evidence admitted under Khan principles & res gestae exceptions meaning “the facts surrounding or accompanying a transaction (extends to possession cases b/c offence is on-going at the time they are discovered)]

· Because it is necessary to unfold the “narrative” properly – admissible solely for background purposes [to fill gaps or provide necessary context] but NOT to bolster the credibility of a witness or complainant.

No longer viable exceptions/Uncertain exceptions:

· Recent complaint in sexual offences- BASED ON MYTH; CAN NO LONGER GIVE RISE TO AN ADVERSE INFERENCE so evidence of a prior consistent statement is no longer necessary to rebut.

· Show exculpatory statements made by the accused on arrest- generally not excepted, but unclear area of the law; accused might tesfify to this but cannot have other witnesses testify about it [oath-helping]; where it is part of a statement the entire statement must go to the trier so that context may be evaluated; implications for right to silence & inference of guilt if no exculpatory statement is made by the accused on arrest.  

Rehabilitating the credibility of your Witness

If your witness has been attacked you can use techniques to rehabilitate that credibility:

Re-examination 

Calling evidence about their positive reputation – see p. 

Calling witnesses to negate or weaken testimony by opposing counsel relating to hidden defects said to affect the witness

Bolstering Your Own Witness

Generally not allowed to ask questions or present evidence solely to bolsters you own witness (to show that your witness is the type of person that should be believed) 

· Until credibility has been made an issue witness are assumed to be trustworthy and of good character

· May take advantage of opportunity to introduce your witness to the court to get their background out

· Can get into evidence of credibility of your witness to forestall an attack by the other side or to lessen the impact of any character flaws 
Challenging the Credibility or Reliability of Your Own Witness:

IF YOU HAVE TO DO THIS, YOU HAVE A PROBLEM & MUST DECIDE WHAT TO DO ABOUT IT.

· Either the witness simply cannot remember or has turned on you – you must figure out which one FAST

· If the witness has turned on you, you may be able to manipulate them into giving you what you want

Step #1:  Try to Reclaim Expected Evidence

· For apparently missing info, make the questioning more focused, but not leading - Do you recall x?  [if the witness does not, move towards using statements]

· Refresh the memory of the witness if you have a statement [you MUST cast as a memory problem & the witness must agree that viewing the statement would assist them in remembering] Ask them:

1. Is there anything else you can tell us about x?

2. how long has it been since the incident?

3. how is your memory about events today?

4. Would it assist you to review your previous statement? If the witness agrees, seek leave from the judge to allow the witness to refresh from the statement.  [here is where you find out if the witness has turned on you]

If the witness is not giving you what you want, you must decide whether or not to discredit the witness & come away with nothing from this witness.  

Step #2:  Try to Force the Witness 

CEA CASE: s. 9(2) to obtain leave to cross the witness about a prior inconsistent statement reduced to writing; 

· voir dire is req'd; 

· cross will only be on inconsistencies & process of making the statement; 

· must  prove the statement was made [can use the witness to do this]; 

· if you satisfy the requirements you will be able to use leading questions on your own witness on inconsistencies 

OEA CASES:  use s. 23 to obtain leave to confront witness with prior inconsistent statements and to prove those statements

· no in writing requirement

· voir dire req’d to determine if the witness adverse & if the judge give permission to prove inconsistent statement

For CEA CASES (S. 9(1) & OEA CASES (S. 23): may cross-examine the witness at large under a declaration of adversity or at c-l under a declaration of hostility.

· Witness is “hostile” at C-L when he does not wish to tell the truth b/c of a motive to harm the party who called him or to assist the opposing party [much higher than the adversity test b/c the witness must try to assist the other side or hurt you due to some kind of animus towards your case -must show motive]

· A witness is “adverse” if he gives unfavourable evidence or is opposed in interest to the party who has called him 

Note:

· Want to treat the witness GENERALLY as if the other side called them

· Can never cross on character or reliability of your own witness - you called him so clearly you believed him

Step #3:  Decide a Course of Action

Based on the evidence presented have you scorched the witness or should you try to bring them around.  

· Bring them around – If you think the witness will adopt the original statement, get them to do that

· Scorched - Try to get the statement in by fitting it into a hearsay exception [you want the court to prefer the witness’ original statement to in court testimony];  No rule that prohibits you from contradicting a witness by calling another witness 
NOTE:  IF YOU WISH TO HAVE OUT OF COURT STATEMENTS TO BE TREATED AS PROOF OF CONTENTS, 

you need to have the witness adopt them or meet the K.G.B. requirements

Evidence Excluded for policy Reasons

Protection Against Self Incrimination (Privilege)

A witness giving testimony can claim the protection of s. 5(2) CEA 

· Provides use immunity - removes C-L protection and substitutes a promise that they will never be prosecuted using the info they give to incriminate them.  THEY CAN STILL BE PROSECUTED, BUT THE TESTIMONY THEY GIVE WILL NOT BE USED AGAINST THEM.

· MUST BE SOUGHT to be effective  – hence you should object to every question until protection is given; may request a blanket protection prior to testimony but  BLANKET PROTECTION CANNOT BE GENERAL, RATHER IT CAN ONLY BE INVOKED FOR A SPECIFIC LINE OF QUESTIONING –R v. Noel

· Protects evidence from ANY use but doesn't apply to EVERY answer only to those that are incriminating

A witness is also entitled to protection under s. 13 of the Charter
A witness who testifies in any proceeding has the right not to have any incriminating evidence used to incriminate the witness in any other proceeding except in a prosecution for perjury or for the giving of contradictory evidence (Constitutionally recognizes use immunity)
· Accused cannot be forced to testify against himself b/c he has the right to the presumption of innocence; Crown has the burden of presenting a case to meet
· Automatically invoked

· Crown cannot compel the accused & using earlier testimony is equivalent to indirectly compelling the accused to testify against himself; broad purposive analysis of “any other proceeding” to include other proceedings for the same indictment – [R. v. Dubois, SCC; Crown tried to bring in accused testimony from 1st trial to prove ID for the 2nd trial]

· Can use evidence from earlier trials ONLY to discredit the witness NOT to incriminate [R v Kudlip] but if the evidence contains admissions about the offence and is primarly material then it should not be used b/c it is too prejudicial [R. v. Noel, 2002 SCC]  **check SUPP**
· Protection applies ONLY if the subsequent proceedings are brought in an effort to impose penal sanctions on the witness & does NOT extend to use in a administrative or disciplinary hearing - Knutson v SK Registered Nurses Assn
· Cannot cross-examine a witness re: their knowledge of their s. 13 rights – R. v. Jabarianha [2001, SCC] little PV & s. 13 is not a complete protection

You should invoke both 5(2) & s. 13 where both apply in order to cover your butt
Derivative Evidence:

Evidence stemming from the answers given under the protection of s. 13 & s. 5(2)

· Protection of derivative evidence is given under s. 7

· If the accused can show a plausible connection b/w the discovery of the evidence and his testimony, the burden shifts to the crown to show on a balance of probabilities that it would have discovered the evidence anyway [if they can’t, evidence will be excluded on s. 7 grounds]

· At the judge’s discretion

· Need to strike a balance

Section 11(c) of Charter-  Non-Compellabity of the Accused 

S. 11(c) any person charged with an offence has the right not to be compelled to be a witness in proceedings against that person in respect of the offence [Note: cannot be compelled in a provincial proceeding to testify against yourself OEA s. 47(5)]

· APPLIES ONLY IN FORMAL PROCEEDINGS

In rare cases persons suspected of, or charged with, offences may be non-compellable in proceeding where they are not charged but which deal with the subject matter of the offences for which they are suspected, such as at public inquiries.  If the sole purpose of calling them as witnesses is to obtain self-incriminatory information from them, they cannot be forced to testify [subpoena quashed; Westray Mines]

· BUT if there is a legitimate public interest in having the evidence of a witness at that proceeding, the witness will be required to testify UNLESS the predominant purpose in calling him was to obtain self-incriminatory evidence against him AND he will be prejudiced by his testimony. [BC Securities]

THE LAW IS UNCLEAR [contradictory decisions, both 1995, SCC but BC is thought to be more authoritative]

Adverse Inferences: 

The failure of the accused to testify cannot be used as evidence of his guilt, although where the evidence already shows that the accused is guilty BARD, the trier may use the failure of the accused to testify to conclude that the accused has no explanation that could raise a reasonable doubt.

· if the crown presents a weak case & accused doesn't testify, cannot use his failure to testify to tip the scale in favour of the crown; the crown's case must stand or fall on its own – R. v. Noble [1997, SCC]

· It is common for appeal courts to look at the accused’s failure to tesify – SCC left this open in Noble, but it is clear that it cannot be looked at by trial courts

The Crown or Judge cannot comment about the accused’s [or the spouse of the accused’s] failure to testify - s. 4(6) CEA 

· Can make neutral comments [discription of the fact only] – comment ceases to be “neutral” if it suggests that the accused’s silence = cloak of guilt

· Judge cannot tell the jury that the accused doesn't have to testify [held by SCC to favour the accused] – the defense & counsel for co-accused are allowed to comment on right not to testify & the failure of the other to testify

Protections Re: Conscriptive Behaviour

Compelling the accused to participate in activities that lead to his conviction. 

· It is not clear whether the protections of s. 11(c) extend to acts of conscription

· At judge’s discretion to request the accused to do something which may be conscriptive.  Accused can refuse, but an adverse inference may be drawn from that refusal.

PRE-TRIAL Right to Silence 

Adverse inferences cannot be drawn against an accused b/c of their pretrial silence [Charter protected]

For statements made by an accused person to a person in a position of authority to be admissible, the crown must prove BARD in all of the circumstances that the will of the accused to remain silent was not overborne by inducements, oppressive circumstances, lack of an operating mind or a combination of such things.  There must have been NO police trickery that unfairly denied the accused’s right to silence.

· Not all inducements are improper

· FOLLOW THE RULE IN OIKEL, but know that it stems from the Confession Rule & is coloured by it.

Ibrahim C-L Confession Rule: 

“no statement by an accused is admissible in evidence against him unless it is shown by the prosecution to have been voluntary in the sense that it has not been obtained from him by either fear of prejudice [ie. Negative consequence, threat] or hope of advantage exercised or held out by a person in authority”

· Test for “person of authority”: normally defined to include those formally involved in the detention of the accused [ie. police officers, prison guards & prosecutors, but there is a lot of uncertainty in the caselaw]

· If the accused believes he is dealing with a person in authority it must be proved RBD that there was no inducement

Confession Rule varied by:

Oppression rule: if confession results from oppression so severe that it saps his will to resist, the confession may be excluded; voluntariness concern.

Operating mind rule: accused must be able to possess the limited degree of cognitive ability necessary to understand what he or she is aying, or to comprehend that his or her statements may be used in proceedings against him or her [ie. due to illness, intoxication, injury or mental illness]

· Low threshold adopted – R. v. Whittle, 1994, SCC [clearly mentally ill but knew he was talking to police]

THE RULE IN OIKEL:

A confession will not be admissible if it is made under circumstances that raise a reasonable doubt as to voluntariness.

· Consider the particular circumstances of the accused

· Inducements become improper where standing alone or in combination with other factors they raise a reasonable doubt about whether the will of the accused has been overborne.  The inquiry involves an assessment of causation b/w the inducement & the confession.

· Consider the integrity of the justice system – is the conduct such that shocks the conscience of the public?

· Standard of voluntariness is high [particularly for accused’s statements where video equipment is present but not used; R. v. White; if anyone had any contact with the accused they will have to testify as to their involvement]

WHERE THE ACCUSED HAS DECIDED NOT TO SPEAK & LATER HAS BEEN CONVINCED OTHERWISE, THE STANDARD OF VOLUNTARINESS WILL BE A CONCERN.

s. 7 of the Charter

· Supplements the C-L by providing for the exclusion of voluntary evidence & as the basis for the exclusion of evidence derived from involuntary confessions under s. 24(2)  

· No adverse inference for exercising right to silence - R. v. Chambers; 

· May choose whether to speak to police [cannot make you speak indirectly ie. Cannot detain the accused with undercover police officer who actively seeks info; if they talk & undercover agent just listens & doesn’t propel the conversation towards the issue that’s okay; the undercover agent must be passive or the s. 7 right to silence is violated; applies only when they are in detention
Section 10(b)
· Provides a detained person  with the right to “retain and instruct counsel without delay and to be informed of that right”
· Police not only have obligation to inform the accused of their right to counsel but must also provide a reasonable opportunity to access counsel of your choice (ie. provide a phone, privacy; tell them about availability of legal aid & duty counsel; cannot belittle the accused’s lawyer with the goal of undermining the accused confidence in their counsel; must take reasonable steps to ascertain detainee’s understanding, particularly if there are barriers)

· Police should refrain from speaking with a detained person until they have accessed their right to counsel (absent urgent circumstances) – where the accused does not exercise the right, this will lapse

· The accused may waive their right to counsel –the standard is high in theory & requires disclosure of all info; but in R. v. Whittle it was essentially equated with operating mind standard

· Detained = physical restrained or otherwise controlled [legally required to follow demands] or psychologically detained [accused believe they MUST do what they are told; no choice to remain; accused must testify to this]

· s. 10b breaches are common & statements are frequently excluded

Illegally and Unconstitutionally Obtained Evidence

Governed by the Charter, s. 24(2)

· SEE CHART



NO = INCOMPETENT TO TESTIFY





YES





CAN THE WITNESS UNDERSTAND THE NATURE OF AN OATH?





An oath in some way gets hold of the conscience of the witness – Kahn, SCC





Must include [Leonard]:


An appreciation of the solemnity of the occasion


An understanding of the added responsibility to tell the truth over and above the ordinary social duty to do so


An understanding of what it means to tell the truth in court


An appreciation of what happens in both a practical and moral sense when a lie is told in court





NO = INCOMPETENT TO TESTIFY





YES = MAY GIVE EVIDENCE ON A PROMISE TO TELL THE TRUTH PROVIDED THE WITNESS MAKES THAT PROMISE OR AT THE COURT’S DISCRETION [UNSWORN EVIDENCE]





IS THE WITNESS ABLE TO COMMUNICATE THE EVIDENCE?





Explore whether the witness is capable of:


Perceiving events;


Remembering events (distinguishing personal observation from influence – Farley);


Communicating events in court (able to understand questions and provide intelligent answers – Farley)





COMPETENCE TO TESTIFY


CEA – A person over 14 years of age is presumed competent; any witness under 14 years must be examined for competency


OEA – A person of any age is presumed competent


The onus of proving incompetency is on the party bringing the challenge





ORAL EVIDENCE – QUALITY CONTROL


Incompetence (disqualification & non-compellability)


Attempt to get at conscience (oath, affirmation & unsworn testimony)


Penalize lies (perjury)


Probe & weigh evidence (cross-examination)





TEST FOR EXCLUSION OF EVIDENCE UNDER S. 24 CHARTER





In order for s 24(1) to apply the accused must make an application to a  court of competent jurisdiction [trial court] & establish on a Balance of Probability that:  


A charter right has been infringed


By the state or state agent [person must be acting on behalf of the state; usually a police officer]


The rights that have been infringed are THOSE OF THE ACCUSED [standing]


CONTINUE IF ESTABLISHED





S. 24 (2) TEST HAS 2 HURDLES – THE ACCUSED MUST PASS BOTH TO HAVE EVIDENCE EXCLUDED.





HURDLE #1


Evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed to the applicant


under the Charter


REQUIRES the accused to establish a connection b/w the Charter breach and the discovery of evidence either causally OR temporally:


Causal:  a Charter violation leads to the discovery of evidence in a non-remote way [seldom an issue; look to proximate cause & intervening events; is the chain of causation broken?]


Temporal: Both the breach and evidence occur as integral parts of the same transaction [discovery of the evidence may not be the cause of the finding of evidence but the violation may be so offensive that it might require excluding the evidence – R. v. Strachan; R. v. Flintoff; causation is imported into this test – is the transaction broken b/c of intervening events? – R. v. Goldhart]





IF CONNECTION IS ESTABLISHED, GO ON TO #2








HURDLE #2


If it is established having regard to all of the circumstances, the admission of the evidence in the proceedings would bring the administration of justice into disrepute


REQUIRES an analysis of trial fairness [R v Collins]:  Where the admission of the evidence would render a trial unfair, it could bring the administration of justice into disrepute to receive it and it must therefore be excluded. This will occur where the evidence is:


1) conscriptive AND


2) The crown fails to show that the evidence would have been found in any event [discoverable]





TEST FOR BOX #1: EVIDENCE RENDERING A TRIAL UNFAIR (almost certain to be excluded)


First Branch:


Evidence will be conscriptive where:  


(1)  it is a statement; bodily samples [inc. blood, breath & hair]; its discovery involves the use as evidence of the body or non-trifling use of the body OR it is derivative evidence that would not have been discovered but/for the unconstitutional obtainment of the kinds of evidence described here [but not if Crown can show they would have gotten it anyway] AND


(2)  The accused was somehow compelled to participate in the creation or discovery of the evidence





IF BOTH ARE TRUE, GO ON TO THE SECOND BRANCH OF THE BOX #1 TEST


IF NOT, MOVE THE EVIDENCE TO BOX#2





Second Branch:


Evidence will be considered discoverable where:


The Crown would have discovered the evidence in the ABSENCE OF THE CHARTER BREACH based on demonstrating


(1)  An independent source existed for the discovery of the evidence OR


(2)  The evidence in inevitably would have been discovered


Where alternative means of discovery are asserted the crown will have to prove them to be viable on a balance of probabilities.





IF ESTABLISHED, THE EVIDENCE STAYS IN BOX #1 AND WILL BE EXCLUDED.


NOT, MOVE THE EVIDENCE TO BOX#2























BOX #2:  NON-CONSCRIPTIVE EVIDENCE (likely to be allowed in)


Where evidence is non-conscriptive or the Crown has established that the evidence would probably have been discovered, its admission will not undermine the fairness of the trial. This evidence will nonetheless be EXCLUDED where the Charter breach is serious enough to outweigh the disrepute that would be caused to the admin of justice by the inclusion of the evidence





Seriousness of the violation


Used if admission will not affect fairness of the trial


Host of factors


Serious or technical violation? 


Willful, flagrant or in good faith? (mens rea of officer)


Urgency or necessity concerns? 





Whether the exclusion would cause disrepute to the Administration of Justice


Critical evidence likely discovered in any event


Other evidence so less prejudice


Appalling nature of the crime











