PAGE  
47

Constitutional Law Summary 

(Note: this summary was compiled from a number of sources but closely follows the course as taught by Magnet --who probably never changes a word except when he's put out a new version of his coma-inducing textbook)

12SOURCES OF CONSTITUTIONAL LAW -- INTRO COMMENTS


121)Constitutional Theory


12--Archive of ideas about how to organize political power


12--Source of inspiration for courts when new situations arise


12--Requires local adaptation to become a principle or a rule


122)Constitutional Principle


12--Harmonizes exercise of power by different institutions in the state --how should institutions interact w/each other? Suspiciously, with deference?


12--Provide an exhaustive legal framework for our system of govt.


12Secession Reference, SCC 1998 -- Principles “provide an exhaustive legal framework for our system of govt”. The Canadian constitutional principals are: 1) federalism 2)democracy 3)Constitutionalism & the rule of law, and 4)respect for minorities.


123) Constitutional Law


12Written = 1) constitutional statutes (entrenched) e.g. Constitution Act, 1867 Constitution Act, 1982 (charter) and 2) organic statutes e.g. Parliament of Canada Act.


12Unwritten = 1)customs, 2)conventions and 3) jurisprudence.


12CONSTITUTIONAL PRINCIPLES


12Provincial Judges Reference,


13R. v. Powley - Ont CA - 2001 -- an application of constitutional principle


13Secession Reference SCC --1998


15SOURCES OF CONSTITUTIONAL LAW


16Patriation Reference (1981) SCC


16How to know if something is a Constitutional Convention…


16Osborne v. Canada (1991-SCC) Statutes that embody constitutional conventions do not automatically become entrenched to become part of constitutional law but retain their status as ordinary statutes. (Policy: If that were not the case then all you'd have to do would be to colour your legislation like a constitutional convention & presto, constitution without that pesky rigorous constitutional amendment process. Also could easily escape charter scrutiny if this were possible.)


17FEDERALISM:


17What are the defining characteristics of a federal govt?


17The essence of federalism


17The advantages of federalism


18The disadvantages of federalism


18Trends


19The Canadian Federation


19John A. MacDonald on the Federal System (1865)


19Two Views on Canadian Federation from the Patriation Reference


19Quebec's Grievances and Proposals


20Rejoinder


20Uses of the Secession Reference


20Federalism in Canada: the future?


21DEVICES FOR INTERGOVERNMENTAL COOPERATION IN A FEDERAL STATE


21Intergovernmental Co-operation:Rationale


21Methods for Intergovernmental Cooperation


211) Concurrency


222) Delegation


22Administrative Delegation


22Hodge v. The Queen (1883) Privy Council - Federal and provincial legislatures can delegate their powers to subordinate bodies. Ont legisl. Delegated power to regulate licensed taverns to municipal board. Board had authority to impose penalties for breach. Board is creature of the legislature. Legislature can delegate its powers to subordinate bodies as it pleases. Doesn't efface itself because it can withdraw that delegated authority at any time.


22US Case -- ALA Schecter Poultry Corp v. United States (1935) - p.142 - limit set on delegation in US- should have constraints, not just hand over the whole thing --In canada however, delegation theoretically without limit. Class discussion: Prof asks what in canada might be too much. Example he gives would be if feds delegated a body to deal with all aspects of the terrorist threat. (but again, this is only theoretical)


22Inter-legislative Delegation:


22A.G.N.S. v. A.G. Canada [1951, SCC] (p. 144) - Federal and provincial govt's are prohibited from both delegating their legislative powers to each other and from accepting delegated powers from another legislature. Each govt sovereign within their own sphere but ONLY in their own sphere. Here, NS prov govt had 1) attempted to delegate provinces legislative authority over employment to feds & had enacted a bill which allowed them to receive and exercise delegated federal powers re: federal employment and indirect taxation. Court said no. To allow would be to permit a backdoor constitutional amendment.


23Furtney v. R. (1991, SCC) - p.147 Conditional Legislation=Yes--Bingo license case -- scheme worked like this: Crim Code sez no gamblin'. Except if you have a license from the province to operate if charitable or religious purpose. And part and parcel of that license is that province can set out terms and conditions of holding that license. So, when bingo trash get charged under crim code because they were violating the terms of their licenses, they squeal "unconstitional delegation of legislative powers!" Court sez no. Parliament free to incorporate provincial legislation by reference. And it can also limit the reach of its legislation by a condition such as the existence of provincial legislation.


23Incorporation by Reference: technique which is occasionally used by legislative bodies, especially where it’s desired to enact the same law as another jurisdiction.  Instead of repeating in full the desired rules, the drafter may simply incorporate by reference, or adopt, the rules of another jurisdiction. --prof gives example of Crim Code Dangerous Driving Offence which sez "don't drive dangerously --as defined by provincial highway traffic act. Feds adopt existing or future provincial legislation as their own via "referential incorporation".


23British Columbia Milk Board v. Grisnich --Interlocking Statutes with a Single Administration=Yes  [1995, SCC] (at page 104) - Parliament and the legislatures may create administrative inter-delegation schemes whereby both legislatures choose to empower one subordinate body, where they both co-operatively establish the outlines. (Policy: accountability problem, if there is one, is more than compensated by the practicalities of creating a board that holds total regulatory power over an agricultural product.)


233) Intergovernmental Agreements


24Reference Re Canada Assistance Plan [1991, SCC)- Federal govt has authority to cancel agreements they've entered into, even if they don't follow the procedures they've set out for withdrawal. Passing an act withdrawing sufficient. Legislative power trumps all.--Note: this case highlights one critique of intergovernmental agreements as it shows them to be unstable.


24Findlay v. Minister of Finance (1986 - SCC) - Feds funded Manitoba Social Allowance Act via Canada Assistance Plan. Manitoba stopped paying welf. Granted standing by ct. but alas, not enforceable in K, no privity. Class note: prof asks what is legal nature of this creature? Sez courts don’t have a good handle on. Prof also suggests maybe could have been litigated differently - using administrative law -- reasonable expectation from feds that welf. goes up w/inflation.


24D.V. Smiley “The Federal Condition in Canada” – A Critique: (secrecy, low citizen participation, accountability problems, growth of big govt., conflict btw. Govts etc.)


25Suggested Refinements: S.26 of the Charlottetown Accord suggested entrenching the agreements once they are reached. Have a central registry of intergovernmental agreements. This data bank would emphasize approval through a consultative process.  Accord also wanted to protect intergovernmental agreements from unilateral change.


25Report of the Special Joint Committee of the Senate and House of Commons- Beaudoin Dobbie Commission (1992): more critique -uncertainty b/c not binding; can create bitter divisions btw govts.


25KEY CONSTITUTIONAL CONCEPTS


25Quebec Secession Reference (SCC 1998) --SEE "CONSTITUTIONAL PRINCIPLES" for full brief of Question 1 (sets out the organizing principles of the constitution: federalism, democracy, rule of law and constitutionalism; & the protection of minorities.


251.  Supremacy of the Constitution


25Law Society of Upper Canada v. Skapinker: Act of the legislature that is repugnant to constitution is void.  Judiciary has the duty to say what the law is and whether the law or constitution is supreme.  Court must allow legislative branch to exercise discretion authorised by the Constitution.


25Ref: Re Manitoba Language Rights: Failure to comply w/ constitutional provisions dealing w/ the manner and form of the enactment of legislation will result in inconsistency and thus invalidity. Province would be faced with chaos and anarchy if every law is declared invalid.  Court grants dispensation of one year for laws to be translated. "the rule of law requires the creation and maintenance of an actual order of positive laws which preserves and embodies the more general principle of normative order."


252. Rule of Law


26Reference Re Manitoba Language Rights [1985, SCC] This is an example of a broader meaning of the rule of law. Manitoba's failure to enact legislation in English & French was unconstitutional and void ab initio. But, ct couldn't just strike b/c would create state of legal anarchy. To just strike down would be contrary to rule of law because of the positive requirement to enact laws.


26Vanguard Coatings & Chemicals Ltd. v. M.N.R. (1986, Fed. T. D.) Fed sales tax levied based on minister's discretion, without guidelines, as to what a "fair price" was ultimately held constitutional because the rule of law does not include a right of appeal as such rights, if given, are statutory not an entitlement.


273. Limited Authority of Govt. Officials


27Roncarelli v. Duplessis (1959; SCC) - discretion of public officials not absolute -- officials must act within their jurisdiction and not beyond. Here, Duplessis w/drew liquor license because he hated Jehovah's witnesses & Roncarelli was using $ from establishment to provide bail to JW's who had been tossed in the slammer.


27R. v. Catagas (1978; Man C.A.) Much as laws cannot be arbitrarily applied, neither laws cannot be dispensed of for some and not for others.


274. Separation of Powers


27R. v. Power [1994, SCC] As a matter of constitutional principle and policy, courts (the judiciary) should not interfere w/ prosecutorial discretion, largely because this would be interfering with the separation of powers which, though not spelled out explicitly in the constitution Act of 1867, is implicit.


28Douglas College v. Douglas/Kwantlen Faculty Association (1990) - there is nothing in separation of powers that prevents tribunal from determining questions of constitutionality.  Nonetheless, judicial functions should not be lightly delegated to administrative agencies.


28Liyanage v. R. [1967] 1 A.C. 259, [1966] - judicial power is vested in the judicature.  Intention that judiciary be free from political, legislative and executive influence.  Pith and substance of new laws was to improve chances of conviction and punishment of specific individuals.  These news laws deprived judges of their discretion and ability to respect appropriate sentences.


28Doctrine of Executive Privilege:


28Smallwood v. Sparling (1982 - SCC) any privilege enjoyed by the legislature is relative only and must wait upon examination of the contents. Where the documents are prima facie relevant to the issues before the court, the court must review the documents in order to balance the competing interests of preventing harm to the state by disclosure and preventing frustration of the administration of justice by withholding disclosure.


28Carey v. R. (1986 - SCC) Application of Smallwood - the level of decision making is only one factor in balancing the interest of preventing harm to the state. Nature of the policy and the contents of the documents should be factored in as well. Here, the development of a tourist policy is was found "to undoubtably be of some importance, but it is hardly worldshaking.."


285. Judicial Power


29a) Judicial Review and the Legitimacy Debate


29Patrick Monahan, Politics and the Constitution (1987)


29Weiler, In the Last Resort


29b) Protected Status of Constitutional Review


30Amax Potash Ltd. v. Sask. (1977, SCC) - Courts will not question wisdom of enactments which are w/in competence of legislature.  Acts pursuant to ultra vires legislation must be illegal.  Cannot do indirectly what you can’t do directly.


30Air Canada v. A.G.B.C. (1986, SCC) - Remedial machinery should not be used to thwart remedy& frusterate constitutonal law


30FEDERALISM DISPUTES - TECHNIQUES OF FEDERALISM REVIEW


30Constitution Act 1867 - Excerpt ss.91-95


32Overview of Approach


321) Matters Coming Within Classes of Subjects


32Lederman “Balanced Interpretation of the Federal Distribution of Legislative Powers In Canada”


33Simeon, “Criteria for Choice in Federal Systems”


33“In Relation to” and “Ancillary” Doctrines


33Walter v. A.G. Alta (1969, SCC) -- Communal properties legislation that prevented Hutterites from acquiring more land held by SCC to be in relation to the control of communal property (provincial) and not religious belief (federal).


34Whitbread v. Whalley (1990 - SCC) Laforest: division of powers analysis commences with the identification of "the dominant and most important characteristic of the impugned law" First question to arise is what is the pith and substance of the section/Act (i.e. what is the ‘matter’ of the impugned law;  what’s the true nature and character of the law; what’s the true meaning of the impugned law)? See above for list of s.91/92 powers.


34Munro v. NCC (1966, SCC) - faced with conflicting possible characterizations (land use planning? property and civil rights? federal seat of govt.?) of the pith and substance of a fed law expropriating land for the establishment of a green belt around the capital, matter in relation to which law passed found to be federal -- the development, preservation, improvement etc. of the national capital region & the fact that operation affected other areas was no objection to the law's validity.


34The Ancillary Doctrine -- Approach --see GM Test below!


34R. v. Morgentaler (1993, SCC) -- Effects, Colourability: when a statute appears to be w/in the enacting bodies jurisdiction but in reality it’s addressed to a matter outside its jurisdiction legislature cannot do indirectly what it cannot do directly. Here,  on the face Medical Service Act appeared to be act that prohibited privatization, but in reality it was attempt to suppress harm of abortions. Province infringing on federal criminal law power -- ultra vires. Court is free to consider relevent extrinsic evidence (p.291)


35British Columbia Securities Commission v. Global Securities Corporation et. al. (2000-SCC) Provincial securities legislation allowing securities commission to require registered brokers in province to produce records "to assist in the administration of the securities laws of another jurisdiction" Held: Section 141(1)(b) of the Securities Act is intra vires the province's property and civil rights jurisdiction. The pith and substance is the enforcement of the province's security laws. Part of a valid regulatory scheme. Section is "necessarily incidental" to securities act.


35***Division of powers ANALYSIS per GM v. National Leasing***  p.304


36“Necessarily Incidental” Doctrine, “Rational Functional Connection” Test


36Papp v. Papp (1970, Ont CA) - It is permissible to deal incidentally with matters of a provincial jurisdiction if it’s necessarily incidental to federal jurisdiction. Here, divorce act=fed; family law act=prov. DA incl provision for interim custody but custody addressed in FLA. Ct finds rational functional connection btw interim custody and divorce. Legislation stands.


36General Motors v. City National Leasing (1989, SCC)- Federal combines investigation act created cause of action similar to a tort which is within provincial powers -- Held: As the seriousness of the encroachment varies, so does the test required to ensure appropriate constitutional balance is maintained --case SETS OUT TEST to determine if necessarily incidental/rationally functionally connected & whether impugned legislation is an acceptable intrusion on provincial powers. Look at whether essential to the operation of a large regulatory scheme. Here, large intrusion found necessarily incidental to reg. Scheme BUT if had stood alone, would have been ultra vires.


36Necessarily Incidental Doctrine, Rational Functional Connection TEST from GM v. City National Leasing


372. Paramountcy


37a) Double Aspect Theory  ( "exclusively"? )


37Lederman, “The Concurrent Operation of Federal and Provincial Laws in Canada”


38Bell Canada v. Quebec (1988, SCC)--Concurrency and Double Aspect -- provincial occupational health laws do not apply to a Bell (federally regulated) employee -- has immunity from any provincial statute that intrudes significantly into its management enough to impair of paralyze --here, not concurrent, mutually exclusive jurisdictions. But if were conc, then fed paramount anyway.


38b) Duplication


38Multiple Access v. McCutcheon (1982, SCC) - Mere duplication w/o actual conflict or contradiction is not sufficient to invoke doctrine of paramountcy and render otherwise valid provincial legislation inoperative. ‘Duplication is the ultimate harmony’.  (p.312)


38R.v. Chiasson (1982, SCC) "careless hunting/discharge of firearm w/o due care and attention" is a provincial offence which is wholly encompassed within CC (which prohibits doing anything with a firearm w/o reasonable precautions for the safety of others.) No conflict. No problem. BUT IF the existence of the duplicative measures weakens Parliament’s attempt to underline social values OR it inhibits enforcement of federal legislation then the provincial measure is inoperative. In this case, not an issue but laforest noted the possibility. (p.323) exam hint--Prof notes that ancillary doctrine relevent here too because provincial regulation has objective of regulating wildlife, safety --internally related to scheme of wildlife mgmt. On own wd be pure overlap


38c) Express Contradiction


39Multiple Access v. McCutcheon (1982, SCC) - Mere duplication w/o actual conflict or contradiction is not sufficient to invoke doctrine of paramountcy and render otherwise valid provincial legislation inoperative. (p.312)


39Gillespie v. Gillespie (1973, NBCA) --where prov & fed legislation cover the same matter, feds prevail. Custody granted under divorce act supercedes previous orders under provincial leg -- see also earlier case papp v. papp above


39Smith v. The Queen (1960, SCC) Test: where dispute question must be whether or not the matter of the provincial legislation that is challenged is so related to the substance of the Dominion criminal legislation as to be brought w/in the scope of criminal law in the sense of s.91.  If there is repugnancy b/w provincial and Dominion enactments, then provincial is inoperative. Here, provincial provincial securities legislation not encroaching on crim law b/c objective to regulate securities business, a matter in which province had an interest.


39Test from Smith v. The Queen: (cross ref to crim law power)


39Ross v. Reg. Of Motor Vehicles (1975, SCC) convicted for impaired driving per code but diff (stricter) hwy traffic act consequences. Ct found that because parliament did not try to state the law on impaired driving exhaustively, both pieces of legislation are valid (meaning that scummy buckets Ross could not sneak out of the stricter HTA consequences)


40Bank of Montreal v. Hall [1990] SCC-provincial legislation that impairs ability for bank to collect under federal security interest legislation inapplicable to extent that it encroaches on Bank Act. Dual compliance impossible where parliament's purpose frustrated. Cant obey one law w/o disobeying the other.


40M&D Farm Ltd. V. Manitoba Agricultural Credit Corp. (1992-SCC) Application to foreclose granted under provincial Act during course of stay of proceedings under federal Act —Order given under provincial Act and all subsequent proceedings determined null through operation of doctrine of federal paramountcy. The order made under the provincial statute purportedly authorized the very litigation that the federal stay purportedly prohibited thereby creating an operational incompatibility in the two orders. Given this "express contradiction", the doctrine of federal paramountcy was triggered. Farmer wins.


40d) Interjurisdictional Immunity


41Approach to Interjurisdicional Immunity


41Bell Canada v. Quebec (1988, SCC)--Interjurisdictional Immunity -- provincial occupational health laws do not apply to a Bell (federally regulated) employee -- "..it is sufficient that the provincial statute… affects a vital or essential part of the undertaking, without necessarily going so far as to impairing or paralyzing it." -- here, has immunity from any provincial statute that intrudes significantly into its management enough to impair of paralyze --also, not concurrent, mutually exclusive jurisdictions. But if were conc, then fed paramount anyway.


41OPSEU v. A.G. Ontario (1987, SCC) Caution against expanding the doctrine -- Ct did not find II doctrine compelling in this case. Also, inconsistent with "pith and substance" doctrine. Ontario legislature restricted public servants from participating in political activities during federal and provincial elections. Court found leg. valid. If Parliament does not approve of the application of a provincial law to a matter w/in federal jurisdiction it can easily legislate to prevent the unwanted application – once federal legislation enacted, then doctrine of paramountcy would apply. Didn't do. In fact, just opposite. (Own legislation re: ps political activities in fact validates provincial approach.)


42Canada National Battlefields Commission v. Commission De Transport de Quebec (1990,SCC) - Quebec transportation act regulations inapplicable to the fed operation of a sightseeing bus b/c the provincial statute touches on a vital or essential aspect of the federal thing. Service could not be run w/o a provincial permit. Effect was to negate. “In the case of a federal undertaking, it will generally be said that its specific nature is affected if the provincial statute touches on a vital or essential aspect of its establishment, management, or operation…”


42Irwin Toy v. Quebec (1989, SCC) - Concept of impairment extends to indirect effects of provincial legislation. Erosion of bell canada case. Vital part test applied only to provincial laws that purported to apply directly to federal undertaking. Where a provincial law has only an incidental effect on the undertaking, the law would be inapplicable only if the law impaired, paralysed or sterilised the undertaking.


42Property and Civil Rights in the Province


42a) introduction


43b) Scope of Section 92(13)


43Citizens Insurance Co. v. Parsons (1991) - Federal power to regulate for trade and commerce does NOT include the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance in a single province.  Province wins and legislation ruled intra vires the province.


43Bédard v. Dawson (1923, SCC) "disorderly house case" --provincial legislation that prohibited use of property as "disorderly house" intra vires because court characterized legislation as directed at property and owners, not merely duplicating the criminal code provisions re: bawdy houses and prostitution.--purpose found: to prevent nuisance!


43McNeil v. N.S. Board of Censors [1978, SCC] prudish province prohibition of showing of a film found intra vires because the true function (pith and substance) of legislation was the regulation and control of the local movie house trade (and not morality standards that would be in the fed crim sphere) Pretty bogus pith and substance analysis.


44Rio Hotel Ltd v. N.B. (Liquor Licensing Board) and Local Morality [1987, SCC] - licensing board’s prohibition of nude dancing as a condition on entertainment license upheld as a valid exercise of provincial jurisdiction over property and civil rights. Oh no, not crim at all.. the legislature seeks only to regulate the forms of entertainment that may be used as "marketing tools" (If in pith and substance the legislation is OK, then it doesn’t matter what the effect is and it’s w/in provincial power.


44A.G. Quebec v. Kellogg’s Co [1978, SCC] Provincial provision stated that no one shall use advertising intended for children...which employs cartoons.  Broadcasting is a federal power. Ct found Purpose of legislation is consumer protection and not to regulate broadcasting.


44Carnation Co. Ltd. v. Quebec Agricultural Marketing Board (1968, SCC) - Quebec Marketing scheme with board aimed at specific company (Carnation) who arg'd that ultra vires, was federal "trade and commerce"  b/c exported outside Quebec. Ct says: =valid provincial civil and property rights legislation b/c in pith and substance was to regulate local production and producers w/in PQ – it merely ‘affected’ inter-provincial trade.


45c) The Meaning of “Within The Province”


45Royal Bank v. R. [1913, PC] -Creditors have a civil right outside of the province and the province cannot legislate to derogate from this right.  “The statute was … beyond the powers of the Legislature of Alberta, inasmuch as what was sought to be enacted was neither confined to property and civil rights within the province nor directed solely to matters of merely local or private nature within in it.”


46***USE THIS****pith/substance - main purpose vs ancillary effect -- Ladore v. Bennett [1939, PC] -4 municipalities amalgamated by province when they became insolvent, had issued bonds, could not repay. Terms of bonds less favourable to creditors. Creditors arg'd that dealt w/rights outside the province. Ct said no, pith and substance was municipalities not insolvency. In fact, province had duty not just the right to step in.


46Issues of Extra-Provincial Effect


46****USE THIS FOR DEMOCRACY PRINCIPLE*****International Co-Op Ltd. v. R. [1976, SCC] companies dump pollutants into an Ontario river which end up drifting into Manitoba and destroying a considerable commercial fishery.  Manitoba passes an act that says it would have action against polluter and it’s no defence if the home province said you could pollute. SCC holds law ultra vires -- legislation is aimed at damage caused in Manitoba, it is not directed against acts done in that province-- Can’t prohibit activity that another province permits.


47Colourable Legislation


47Churchill Falls Corp v. A.G. NFLD [1984, SCC] - Nfld ended up in poor deal w/hydro quebec and attempts to get out of by enacting the "reversion act" which reverts lease back to nfld from HQ. HQ argues act is ultra vires b/c interferes w/civil rights outside the province. Court agrees -- finds colourable attempt to deal with one nfld company -- pith and substance is to derogate hq's civil rights in Quebec (where civil cause of action would be)--since you could sue in Quebec then province was interfering.


47***USE THIS***FEDERALISM PRINCIPLES******Hunt v. T&N PLC [1993, SCC] - as part of a law suit against a Quebec company, documents are requested from head office. Quebec refuses per their business concerns act. Docs demanded under bc rules. . Quebec argues interfering with civil rights within the province - court holds Quebec legislation ultra vires. Purpose is not keeping documents in Quebec but blocking compliance. Contra comity. Fundamental federalism principle is to recognize judgments in other province's courts.


47Carom et al v. Bre-X Minerals Ltd. et al. -- (ont gen div 1999) ONT class action Act --can ont affect the civil relationships within another province? Ct satisfied that a "real and substantial connection between the defendants and the subject matter of the actions in Ontario, thus meeting the requirement in Morguard and Hunt for the assumption of jurisdiction. P.402-6


48Wilson v. Servier Canada Inc. (ont - 2000) - see p. 407 for approach. Action against Canadian distributor of diet drugs and against its French parent corporation for negligence, failure to warn and breach of warranty — Proposed "national class" including claimants from Ontario and other provinces — Certification of national class constitutional. Scummy drug mfr appealed. Denied. The product was prescribed, distributed and consumed not just in Ontario, but throughout Canada. For procedural convenience, the action was commenced in Ontario. To achieve the objectives of access to justice, judicial economy and behaviour modification, Canadian consumers should have the option of litigation in one action in one jurisdiction, if the consumer so chooses


48The Residuary Power


48Lysyk, “Constitutional Reform and the Introductory Clause of Section 91: Residual and Emergency Law-Making Authority”


49a) The residuary power


49Early cases


49Russell v. R. (1982, PC) -- The true nature and character of the legislation under discussion must always be determined in order to ascertain which class of subject to which it really belongs.  Because the power is not in s.92, by definition it must fall under s.91.


49A.G. Ont. v. A.G. Can (1896, PC) -- court took a narrow view of the residuary power and stated "The exercise of legislative power by the Parliament of Canada, in regard to all matters not enumerated in s. 91 ought to be strictly confined to such matters are of unquestionably of Canadian interest and importance and ought not to trench upon provincial legislation."p.426


50Matters “Not Coming Within” Section 92


50A.G. Ont. V. Canada Temperance (1946, PC) The true test must be found in the real subject matter of the legislation; if it is such that it goes beyond local or provincial concern and must from its inherent nature be the concern of the Dominion as a whole”.  If this test is satisfied, then the matter comes w/in the POGG power in its national concern branch.


50(b) The National Concern Doctrine (NCD)


50Johannessen v. West St. Paul, [1952]: Questions were raised about the municipal zoning of City of West St. Paul.  Whether or not aeronautics could be justified by the residuary power.  Court stated that aeronautics is an activity, which must from its inherent nature be a concern of the Dominion as a whole.  The field of legislation is not capable of division in any Practical Way.”


51Munro v. National Capital Commission [1966]: SCC held that the development of a legislatively designated area surrounding Ottawa was of sufficient national concern to be encompassed by the federal residuary power.


51Re Anti-Inflation Act (1976, SCC)-- Majority: Act sustainable as crisis (emergency) legislation, it’s not necessary to consider whether inflation is a matter of national concern.  Could also be considered interest of the Canadian monetary system. --see p.435, 437, 440 highlighted portions


51R. v. Hauser (1976, SCC) [Newness] Narcotic control is essentially a new problem which did not exist at the time of Confederation and cannot be put in the class of matters which are of a merely local or private nature.  Falls under POGG.


52R. v. Crown Zellerbach Canada (1988, SCC) Ocean Dumping Control Act regulates all of the sea, including internal waters of Canada other than fresh water.  Respondent challenged legislation on ground that dumping in provincial waters not shown to pollute extra-provincial waters.  Majority: there is an international character / extra- provincial effect of marine pollution, and marine pollution is a single, indivisible matter of national concern.


52c) Emergency


53Re Board of Commerce Act (1922, PC) -- Emergency power must be TEMPORARY


54Fort Francis Pulp & Power Co. v. Man. Free Press Co. (1923, PC) Overriding powers in s.91 can come into being by national emergency and would concern nothing short of POGG.  Emergency transforms what might otherwise be matters normally reserved exclusively for prov.  As to these interests, the Dominion Parliament must be left with considerable freedom to judge


54Re Anti-Inflation Act (1976) Having regard to its temporary character, the Act is upheld.  Act upheld 7-2 as a valid exercise of the federal Parliament’s emergency power.


56Trade & Commerce Affecting the Dominion


57APPROACH -- see also p.540 research note


57Citizens Insurance Company of Canada v. Parsons (1881): unlimited potential implicit within trade and commerce power rejected - ct est'd that fed power consists of 2 branches: a) int'l and inter-prov b)gen regulation of trade affecting whole country -- any partic bus or trade or trade within the province is regulated by the provinces.


58Home Oil Distributors Ltd. A.G.B.C. [1940, SCC] Act regulated a business that’s entirely w/in the province--held that since pith and subst entirely within the province it is intra vires within the province and it doesn't matter if it affects prices in another province.


58Reference Re Farm Products Marketing Act (1957, SCC) reference as to the validity of The Farm Products Marketing Act of Ontario - legislation was intra vires but four judges indicated that federal power would extend to some transactions which were completed w/in a province; in other words, sometimes a provincial power over intra-provincial transactions would not extend to transactions which were really part and parcel of inter-provincial trade - KEY TEST: what is the pith and substance of the transaction?


58Reference Re Agricultural Products Marketing Act (1978, SCC) - There is no point on the production and trade of a product where you can say that this is always provincial or this is always federal.  There will always be overlap, which must be determined on a case by case basis.


59(b) Federal Competence To Interfere Collaterally


59R. v. Eastern Terminal Elevator Co. (1925, SCC) Feds can’t regulate single occupation or industry or local business.  Local undertakings are provincial EXCEPT where declared otherwise under s.92.


59Reference Re Natural Products Marketing Act (1936, SCC) T&C does not include local or provincial level.  Just b/c major market is extra-provincial that is not sufficient to give feds the power.  Cites Parsons: can’t regulate a particular commodity but can have general regulations of trade as a whole.  Cites Eastern Terminals: Can’t sweep into local trade. Can’t give too broad a meaning to s.91(2) otherwise provinces will be stripped of powers – deliberate direct regulation of province is not permitted – incidental regulation is permitted.


60c) Inter-provincial Trade and Commerce


60Federal Competence “In Relation To”


60Caloil Inc. v. Attorney-General Canada (1971, SCC) Feds imposed a prohibition on the transportation or sale of imported oil west of Ottawa.  Purpose was to protect the domestic industry in the West from the cheaper imported product. Here, it’s not the product that’s regulated but the transaction.  Object was not to control Ontario transactions although it had an impact – scheme was about national and international flow of oil.  Pith was inter-provincial although it had an impact on Ontario sales.


60MacDonald v. Vapour Canada (1976, SCC) Argued that 7(e) of Trademark Act, creating a tort for divulging confidential info received while an employee. s.7(e) is national in scope, not any particular trade, but directed towards honesty and fair dealing across the board. Court said no. Unrestricted geographic play of the provision is not sufficient to find legislative authority under the trade and commerce heading. Here, Its private enforcement by civil action gives it a local cast b/c it’s as applicable in its terms to local or intraprovincial competitors as it is to competitors in inter-provincial trade


61Provincial Competence To Interfere Collaterally


61A.G. Manitoba v. Manitoba Egg & Poultry Association (1991-SCC) Manitoba enacts an Egg marketing board which deals with eggs in the province, regardless of origin.  In effect, the province regulates the marketing of goods imported from outside the province -- Provincial legislation can’t affect products “in the current of inter-provincial trade” Scheme is an invasion of federal power in relation to s.91(2) Just as the province may not, as a general rule, prohibit an owner of goods from sending them outside the Province, so it may not be able to subject goods to a regulatory scheme upon their entry into the Province.


62Burns Foods Ltd. v. A.G. Man [1975, SCC] hog legislation ultra vires - injunction prevented mb packers from slaughtering hogs from out of province. A provincial legislature cannot regulate inter-provincial trade in a given product just b/c this appears desirable for the effective control of intra-provincial trade.


62Canadian Industrial Gas and Oil Ltd. v. Sask. [1978, SCC] “The important fact is that practically all of the oil to which the mineral income tax or the royalty surcharge becomes applicable is destined for inter-provincial or international trade.”  As a result, the province was trying to fix the ‘export’ price, which is unconstitutional to regulate inter-provincial trade and commerce. “Provincial legislative authority does not extend to fixing the price to be changed or received in respect of the sale of goods in the export market.”p.525


62General Trade and Commerce Affecting the Dominion – Second Branch of Parsons


63Labatt’s Breweries of Can Ltd. v. A.G. Can [1980, SCC] Feds claimed right to regulate brewing industry under the Food and Drug Act. Legislation invalid. The T&C head cannot be applied to the regulation of a single trade, even though it be on a national basis.  Federal legislation targeted a specific industry – this is prohibited, even if the industry is dominated by a few large firms which advertise and market their products on a nation-wide basis.


63A.G. Can. v. C.N. Transport Ltd. (1983, SCC) -- Combines ActImportant case: sets out Test for a valid exercise of the general trade and commerce power effecting the Dominion with two add'l factors and defines the elements of a valide regulatory scheme.


64General Motors of Canada v. City National Leasing (1989, SCC) - application of parsons, vapour, cn etc GM charged under federal Combines Investigation Act which creates a civil cause of action for damages based on price discrimination. Impugned section w/in valid federal scheme. Civil cause of action is prima facie civil, but it is valid where it is within a valid federal scheme.  The scheme is upheld under the general trade and commerce provision. Intra vires Canada.


65e) The National Market and the Division of Powers


65Taxation and Spending Power


66Westbank First Nation v. British Columbia Hydro and Power Utility -- Indians — Taxation — Money by-laws — Indian band passing assessment and taxation by-laws pursuant to Indian Act — By-laws Note constitutionally inapplicable to provincial utility


67The CRIMINAL LAW POWER 91 (27)


67Federal Jurisdiction


67Proprietary Articles Trade Assn. V. A.G. Can (RE combines investigation act and s.498 CC) - 1931- privy council --Whether Combines Investigation Act and s. 55(4) of the crim code ultra vires - Both intra vires.


68Reference RE s. 5(A) of the Dairy Industry Act -- Is the prohibition then enacted with a view to a public purpose which can support it as being in relation to criminal law? Public peace, order, security, health, morality:  these are the ordinary though not exclusive ends served by that law, but they do not appear to be the object of the parliamentary action here. That object, as I must find it, is economic and the legislative purpose, to give trade protection to the dairy industry in the production and sale of butter; to benefit one group of persons as against competitors in business in which, in the absence of the legislation, the latter would be free to engage in the provinces. To forbid manufacture and sale for such an end is prima facie to deal directly with the civil rights of individuals in relation to particular trade within the provinces:


68Morgentaler v. The Queen -- dissenting reasons of Laskin -- majority did not discuss whether code s. 251 constitutionally defective but Laskin felt that it should stand under the federal criminal law power: "well within the scope which the late Justice Rand would measure a valid exercise of the federal criminal law power." "Parliament has in its judgment decreed that interference with another is socially undesirable and subject to punishment. That was a judgment opent to Parliament in the exercise of its plenary criminal power.."


68R. v. Swain (1991 SCC) p.643 -- Federal Criminal law power can be preventative. page 643


68RJR McDonald p.650 -- tobacco ctrl act has prohibition against advertising tobacco with possible incarceration. "The scope of the federal power to create criminal legislation w/respect to health matters is broad, and is circumscribed only by the requirements that the legislation must contain a prohibition accompanied by a penal sanction and must be directed at a legitimate public health evil. The mere fact that it is not practical to prohibit outright doesn’t mean can’t do it incrimentally.. (Laforest parpaphrased..)


68Ref re Firearms Act – 2000 1 scr 783 -- fact that not outright prohibition doesn’t mean regulatory and outside the criminal power. Act regulates firearms,training, licencing , registration, kind etc. Exemptions all over the place –doesn’t prohibit, controls -- Issue whether the lic and regist provision constitute a valid exercise of crim power. -- see also R.v. Swain where cited re: crim law power as preventative


69Provincial Jurisdiction


69McNeil v. N.S. Board of Censors [1978, SCC] prudish province prohibition of showing of a film found intra vires because the true function (pith and substance) of legislation was the regulation and control of the local movie house trade (and not morality standards that would be in the fed crim sphere) Pretty bogus pith and substance analysis.


69Rio Hotel Ltd v. N.B. (Liquor Licensing Board) and Local Morality [1987, SCC] - licensing board’s prohibition of nude dancing as a condition on entertainment license upheld as a valid exercise of provincial jurisdiction over property and civil rights. Oh no, not crim at all.. the legislature seeks only to regulate the forms of entertainment that may be used as "marketing tools" (If in pith and substance the legislation is OK, then it doesn’t matter what the effect is and it’s w/in provincial power.  p.671 HOW TO TEST: Estey J. 673.6 “ the longer the penalty and the closer the terminology comes to describing conduct traditionally criminal, the more doubtful the validity of the provincial enactment..”


70Canada (Attorney General) v. Montreal (City) (Dupond) -Municipal by-law prohibiting the holding of assemblies and demonstrations — By law survives b/c of a local or private nature — Not punative, preventative. Calculated to preserve peace in the municipality and repress disorderly and riotous conduct. The suppression of conditions likely to favour the commission of crimes falls within provincial competence


70Allan Singer Ltd v. AG  Quebec (1998) -quebec sign law -– p.681.2  finds valid reg purpose w/regs to commerce within the province – not in and of itself, therefore not ultravires


70Westendorp v. R (1983-SCC)  --Prostitution —Calgary by-law to effect that no one shall approach on a street for prostitution else sanctions— Street control was province's attempt to colour as "local" —Appeal allowed. Court said specious (if that were the purpose, would have dealt with other aspects of the street. No property question. No comparison between Dupont and this case. Bylaw therefore ultra vires as invasion of federal criminal law powers


71Administration of Justice in the Province


71Di iorio v. Montreal Jail Warden -- Province establishing inquiry into organized crime — Applicants refusing to testify and jailed for contempt of Court — Whether legislation establishing inquiry intra vires Province — Whether constitutes exercise of power over administration of justice in Province — Whether constitutes unconstitutional invasion of federal field of criminal law and procedure –NO - The words admin of justice in prov intended to have wide meaning and incl crim just, ct system, police etc. p. 689 the words "Administration of Justice in the Province" in s. 92(14) of the British North America Act, 1867, are to be given a fair, large and liberal construction and give the Provinces wide powers over the administration of both criminal and civil justice not limited solely to the establishment and constitution of Courts


71AG Quebec v. AG Can (1979 SCC) p.691


71Starr v. Houlden (1990-SCC) p.695-- ULTRA VIRES--limits starr: prov cannot inquire into a specific allegation of crim conduct by named private citizens (patty starr)


72CDN Red Cross v. Kreever (1997 SCC) -- RATIO: sl 705.10 “Starr cannot be taken as a lic to attack the jurisdiction of every judicial inquiry that may incidentally in the course of its proceedings uncover misconduct potentially subject to crim sanction.”


72Somalia Inquiry -- deaths of prisoners and some repts that cdn’s had particiapted in killings of somalian teens – nothing done –govt deflected crit by putting commission on ground to investigate war crimes in somalia. Served notices on everyone. Govt peppered from sidelines, taking too long, too much money etc. & w/o abilty to make constitution did it another way – used legisl powers to end commission.
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SOURCES OF CONSTITUTIONAL LAW -- INTRO COMMENTS

--Constitutional Theory

--Constitutional Principles

--Constitutional Rules

1)Constitutional Theory

--Archive of ideas about how to organize political power

--Source of inspiration for courts when new situations arise

--Requires local adaptation to become a principle or a rule

2)Constitutional Principle

--Harmonizes exercise of power by different institutions in the state --how should institutions interact w/each other? Suspiciously, with deference?

--Provide an exhaustive legal framework for our system of govt.

--local context in which constitution operates

--spirit in which power should be exercised

Secession Reference, SCC 1998 -- Principles “provide an exhaustive legal framework for our system of govt”. The Canadian constitutional principals are: 1) federalism 2)democracy 3)Constitutionalism & the rule of law, and 4)respect for minorities.

Constitutional comment can be particularly relevent in two situations:

1) When constitution is under strain 

a. e.g Ref re Secession of Quebec

b. e.g. Patriation of Constitution Reference

c. e.g. Manitoba Language Crisis 1983-85

2) When new institutions are being built

a. Eg. Aboriginal peoples in context of international human rights norms - piecemeal reform, courts resorting more and more to principles because constitution is mostly silent --increasing willingness to use judicial powers to force redefinitions

b. Official Languages, Minorities --since 1982 new contitution text governs minorities in provinces and provinces have resisted.

3) Constitutional Law

Written = 1) constitutional statutes (entrenched) e.g. Constitution Act, 1867 Constitution Act, 1982 (charter) and 2) organic statutes e.g. Parliament of Canada Act.

Unwritten = 1)customs, 2)conventions and 3) jurisprudence.

CONSTITUTIONAL PRINCIPLES

Provincial Judges Reference,

SCC (date?) – FACTS and ISSUES: 3 provinces put thru legislation to reduce salaries of judges. 1) PEI: salary reduction ( Reference questions financial security, tenure, administrative independence. 2)Alta: Salary reduction, pension benefits, discipline and removal 3)Man: salary reduction, interference w/JCC and judges constituional action. RATIO: 1) Principles require provinces to create judicial compensation commissions 2) Commissions to review salaries every 2-3 years 3) Govt must justify, in court, departure from commissions to recommendations to standard of rationality (p.16).

Reasoning:

· Constitutional text not an exhaustive code

· Secs. 96-100, 11d: some courts independent, some not

· Text silent about judicial independence

· Interpretation of txt has come a long way

· Explaination: interpretation governed by "unwritten understandings" (para 89)

· “The preamble identifies the organizing principles of the Constitution and invites the courts to turn those principles into… a constitional argument that [fills in] gaps in the experess terms of the constitional text” –para 109

(Prof notes in class that court's use of unwritten principles was very muscular --govt TOLD to create new committee/body even though not spelled out in constitution
R. v. Powley - Ont CA - 2001 -- an application of constitutional principle
Facts: The accused were descended from members of the historic Métis community in the Sault Ste. Marie area and  were charged with hunting and possessing a moose without a licence contrary to ss. 46 and 47(1) of the Game and Fish Act, R.S.O. 1990, c. G.1. They admitted hunting the moose without a licence, but asserted that the Act infringed their rights under s. 35 of the Constitution Act, 1982. They had no status under the Indian Act, R.S.C. 1985, c. I-5, and had no treaty right to hunt. 
In arguing R. v. Powley, Prof Magnet cited both the Provincial Judges Reference and the Secession Reference to make the point that constitutional principles should be used to assist in the interpretation of  gaps in constitutional law text, to delineate spheres of jurisdiction, determine the scope of rights and obligations, and the role of our political institutions. Specifically from these decision he highlighted that "certain underlying principles infuse our Constitution and breathe life into it."(Provincial Judge's Reference and Secession Reference). As well, [the preamble] "invites the courts to turn those principles into the premises of a constitutional argument that culminates in the filling of gaps in the express terms of the constitutional text"(Provincial Judges Reference).
How May Underlying Constitutional Principles be used? From R. v. Powley: "constitutional principles may in certain circumstances give rise to substantive legal obligations which constitute substantive limitations upon government action." (Patriation Reference) "These principles may give rise to very abstract and general obligations, or they may be more specific and precise in nature. The principles are not merely descriptive, but are also invested with a powerful normative force, and are binding upon both courts and governments. "In other words", as this Court confirmed in the Manitoba Language Rights Reference, supra, at p. 752, "in the process of Constitutional adjudication, the Court may have regard to unwritten postulates which form the very foundation of the Constitution of Canada."

Secession Reference SCC --1998

-- Background: Secession Reference held in response to 1) Election of PQ followed by"An Act Respecting the Sovereignty of Quebec (1994) --sets out process, substance. Revolutionary. Federal Response: -no challenge, focus on why not how. 2)Tripartite Agreement(1995) 3)Bill 1 (1995) --Tripartite Agreement Scheduled, --"Quebec is a sovereign Country" 4)Referendum (1995) which asked: "Do you agree that QC should become sovereign after having made a formal offer to Canada for a new Economic Partnership within the scope of the Bill respecting the future of Quebec and the agreement signed on June 12, 1995?"-virtual dead heat 5) Bertrand Case: "The government…using its political authority… is seeking to overthrow the political order … the threat is serious…"

1.Under the Constitution of Canada, can the National Assembly, legislature or government of Quebec effect the secession of Quebec from Canada unilaterally?

· No specific provision to secede unilaterally from canada - necessary for court to look at unwritten principles that underlie Canadian federalism. 

· HISTORICAL CONTEXT: 

· Federalism - key principle which brought Canada together - maintenance of local and regional autonomy was very important - it is not a simple issue to pull out (N.S. tried 2 months after BNA Act approved - you are now part of a union and you must negotiate)

· Constitutional Continuity Imperative - Fed/prov division of powers necessitated a written constitution but despite federal structure, dominion was to have a constitution similar in principle to that of the UK -continuity of principles (respect for democratic institutions, rule of law, continuity and stability of sovereign power transferred from Westminster to fed and prov capitals, accommodation of minority rights and insistaence that govts adhere to constitutional conduct). 

· Evolution to independent country gradual  - Statute of Westminster 1931 (Canadian law alone governed in canada thereafter - apeopleicaton of imperial legislation voluntary. 

· 4 BASIC CONSTITUTIONAL PRINCIPLES -Unwritten XE "Unwritten"  CONSTITUTION "vital unstated assumptions [1. Federalism – 2.Democracy – 3. Constitutionalism/Rule of Law –4. Protection of minorities] upon which text of constitution is based" -- cannot be taken in isolation of one another nor does any single principle trump or exclude the operation of any other.

· Where constitution is written, should be given highest weight yet in Provincial judges reference at para 104 it was determined that the preamble of the constitution "invites the courts to turn those principles into the premises of a constitutional argument that culminates in the filling of gaps in the express terms of the constitutional text."

· Underlying constitutional principles can have full legal force. 

· 1)Federalism 

1. Division of power – ss 91 and 92 

2. Recognizes diversity of the component parts of Confederation and distributes power to jurisdiction most suited to achieving the particular societal objective: mechanism that reconciles diversity with unity

3. Facilitates the pursuit of collective goals by cultural and linguistic minorities which form the majority within a particular province

· 2)Democracy

1. commonly understood as being a political system of majority rule

2. process of representative and responsible gov’t and the right of citizens to participate in the political system via elections

3. Connected to promotion of self-gov’t (accommodate cultural and group identities)

4. Market place of ideas

· 3)Constitutionalism/Rule of law
1. s 52(1) It is the supreme law of Canada, and any law that is inconsistent is of no force and effect.

2. all gov action must comply with the law, including the constitution

3. Beyond the reach of a simple majority, must be enhanced majority because:

· Provides added safeguard for fundamental human rights and individual freedoms which might otherwise be susceptible to gov’t interference

· Protection of vulnerable minority groups against assimilative pressures of the majority

· Provides a division of power between different levels

4. Importance of Constitutional continuity  (NS tried to back out but couldn’t) e.g. Amend constitution v. Amend statutes - constitution includes an amending formula which goes beyond a simple majority – ‘enhanced majority’ - this leads to the notion that is must be clear majority on a clear question - no status for a referendum, but if clear majority on a clear question, there’s an obligation to negotiate

· Manitoba Ref: “The Constitution, as the Supreme Law, must be understood as a purposive ordering of social relations providing a basis upon which an actual order of positive laws can be brought into existence.”
· Rule of Law

1. Supremacy of law over acts of gov’s and individuals - None are exempt from law, one law for all

2. Rule of law requires the establishment and maintenance of a set of positive laws (see Manitoba Lang. Rights Act reference) democratic system of law-making, expresses will of people.

3. All public power must find its ultimate source in a legal rule and subject to independent adjudication. (shield against arbitrary action)

· 4) Protection of Minorities 

· majority can oppress minority; discriminatory law can be legal and there would be no recourse in absence of other protections (Charter)

· when  amending the constitution you must respect their rights, before not after, must anticipate where there may be oppression and entrench these issues so that the majority cannot intrude upon them – 

· key consideration motivating enactment of the charter

· s. 35 (aboriginal treaty rights) and s. 25

· Legal effect of above principles:

· Assist interpretation of text, help delineate sphere of jurisdiction, the scope of rights and obligations and the role of political institutions

· Help fill gaps

· Can give rise to substantive legal obligations (Manitoba Language Rights Reference XE "Reference" )
· SCC beyond the reach of Parliament – strong constitutional history, by convention and practice is a constitutional institution.

· Role of Court -no supervisory role of negotiation process (role of elected reps) - issue of determining “clear” majority on a clear question not justiciable (role of elected reps)
· Principles applied to secession context

· Unwritten XE "Unwritten"  Constitutional Principles: Would require an amendment to constitution.  Que cannot separate unilaterally because secession would alter the governance of Canada in a manner inconsistent with current constitutional arrangements. --The whole is greater than sum of parts

· Democracy:  referendum requires “clear” majority.  

· Federalism: Clear majority would oblige rest of Canada to negotiate seriously
· Constitution is more than a statute – is entrenched and therefore requires “enhanced majority” to amend.
SOURCES OF CONSTITUTIONAL LAW
In Canada, there is no single document that comprises the Constitution.  The preamble to the CA1867 states that Canada’s constitution will be similar in principle to that of the UK.  This meant that written and unwritten elements comprise Canada’s constitution.  s52(2)  of CA1982 states that the Constitution of Canada includes:

(a) the Canada Act 1982

(b) Acts and orders referred to in the schedule (e.g., Statute of Westminster)

(c) any amendment 

Includes means the definition is not exhaustive.

(a) Written

1. Constitutional (entrenched) statutes (Constitution Act, 1867; Constitution Act, 1982 (Charter), 

2. Other Statutes: (e.g., statutes that created the provinces and Bill of Rights) e.g. Manitoba Act 1870

3. Organic (unentrenched statutes(legislatures can change) e.g. Parliament of Canada Act--organizes institutions central to constitution e.g. Court of Appeal Act of MB, e.g. Legislative Assembly Acts-setting out rules of prov legislatures and how they should go on abt their business, e.g. Courts of Justice Act Ontario

4. Jurisprudence - e.g. Judges Reference creation of Judicial Compensation Comission - ruling to create body --ruling superior to the legislature - legislature ca build above but in practice, like an amendment to the constitution.

(b) Unwritten

1. Customs and Conventions

· Conventions are rules of the Constitution that are not enforced by the courts.  Conventions prescribed the way in which legal powers will be exercised.  For example, CA1867 s.96 declares that it is the responsibility of the Governor General to appoint judges.  In reality, the Governor General only does this on the advice of the Minister. CA also confers on the Queen or Queen’s rep (GG) power to w/hold royal assent to a bill but convention stipulates this will not occur.

· BUT conventions are not enforceable by the courts.  If convention is ignored, it’s unconstitutional but there’s no breach of the law b/c courts can’t enforce it.  Their purpose is to protect constitutional values. Their method is to limit the wide discretion created by constitutional law.

· Usage is governmental practice; convention is an obligatory rule.  But usage can develop into a convention.

· Conventions could be transformed into law by being enacted as a statute or if it’s enforced by the courts.  Conventions can’t crystallize into law.

Other examples found in Partition Reference 1981: a) office of the P.M. is nowhere to be found in either the written or unwritten; b) nowhere is it written that if the opposition party wins, the majority has to step down; c) not a rule of C law that RP will be only exercised by Cabinet; d) not a rule that Royal Assent will ever be refused.

2. Practices

3. Parliamentary privilege: powers necessary to function as legislative bodies

4. Case Law (e.g. Royal Prerogative)

· The RP consists of the powers and privileges accorded by the CML to the Crown.  The RP is a branch of the CML b/c it’s the decisions of the courts which have determined its existence and extent.

· The term prerogative should be confined to powers or privileges that are unique to the Crown.  Powers enjoyed by everyone are not RP.  RP can be abolished or limited by statute.  Some RP include the conduct of foreign affairs, this includes the making of treaties and declaring war.  So is the appointment of the PM, issue of passports.  BUT the exercise of the RP is regulated by conventions, not laws.

· The purpose of constitutional conventions is to protect constitutional values so fundamental that to not observe would be a total breach --yet, no sanctions contemplated if not followed

What is a constitutional convention? Chief Justice of Manitoba, Freedman C.J.M., in the Manitoba Reference at pp. 13-4: wrote: "…Although there may be shades of difference among the constitutional lawyers, political scientists and Judges who have contributed to that literature, the essential features of a convention may be set forth with some degree of confidence. Thus there is general agreement that a convention occupies a position somewhere in between a usage or custom on the one hand and a constitutional law on the other. There is general agreement that if one sought to fix that position with greater precision he would place convention nearer to law than to usage or custom. There is also general agreement that a convention is a rule which is regarded as obligatory by the officials to whom it applies. Hogg, Constitutional Law of Canada (1977), p. 9. There is, if not general agreement, at least weighty authority, that the sanction for breach of a convention will be political rather than legal."--cited in Patriation Reference
Patriation Reference (1981) SCC

Background: - Canada created by BNA act 1867 - est'd parliament, cts, exec, div powers etc.

BNA is a statute of UK parliament - Amendments activated by Fed govt. via requests to uk, uk invariably acted

Sixty year effort to find Canadian amendment formula unsuccessful; intensive efforts by Trudeau govt.

Changing this act HAD TO be done by UK & as canada became less of a colonial entity & more self-governing post 1931 Statute of Westminster, a difficulty existed in that Canadians could not agree amongst themselves how to change the constitution. Problems 1) big pie & how to divide - ont & que might have to give up power to smaller provinces 2) aboriginal rights 3) language rights ( all these things needed to be discussed and none could agree.

[ASIDE from Class: Kirby Memorandum leaked: Memo set out a process that could be followed in order that ottawa could act alone - Kirby said it would be difficult and bloody. Trudeau decided to go ahead and ask UK to change constitution one last time and tabled a bill stating he would do it. Kirby was foresightful and it was indeed bloody (and legacy of that continues today] Trudeau decided to use old mechanism of Fed Govt request to UK one last time to create an amending formula and charter of rights. Patriation Reference to determine if this was constitutional or not. RATIO (2nd Question): We have reached the conclusion that the agreement of the Provinces of Canada, no views being expressed as to its quantification, is constitutionally required for the passing of the Proposed Resolution for a joint Address to Her Majesty respecting the Constitution of Canada and that the passing of this Resolution without such agreement would be unconstitutional in the conventional sense. [...]  NO. 

When a constituional convention is disregarded, solutions are political not judicial. To wit, ultimately,  in this case, House of Lords had big decision, lobbying by all & view that there should be provincial consent sent privately to canada & would not do legislation without that consent -- Resulting pressure on feds made govt. make compromises and agreement was secured by all but Quebec. 

How to know if something is a Constitutional Convention…
(NOTE: all of the SCC Patriation Reference judges agreed on these criteria)

Ask 3 Questions to divine the answer..

1) What are the precedents? (What has been the practice?)

2) Did the actors believe they were bound by a rule?

3) Is there a reason for the rule?

--How to apply: A single precedent with good reason would be enough, many precedents w/o good reason would not be enough.

Osborne v. Canada (1991-SCC) Statutes that embody constitutional conventions do not automatically become entrenched to become part of constitutional law but retain their status as ordinary statutes. (Policy: If that were not the case then all you'd have to do would be to colour your legislation like a constitutional convention & presto, constitution without that pesky rigorous constitutional amendment process. Also could easily escape charter scrutiny if this were possible.)

Issue was the constitutionality of the Public Service Employment Act s.33(1) (a) and (b) which prohibits public servants from working for or against a candidate or a political party. Nor can they per s. 33(2) attend political meetings or contribute $ to a political party. Respondents were fed ps employees who wanted to participate in various political activities -- arg'd that their s.2(d) charter rights were being violated. At trial it was found that even if rights violated, would be justified under s.1. Fed Ct of Appeal reversed. At SCC -- Fact that political neutrality was a constitutional convention not disputed but court disagreed with appellant's argument that because the legislation gives expression to constitutional values embodied in convention of political neutrality it is immune from charter scrutiny (b/c charter arguably not intended to be used to invalidate other constitutional provisions) Ct said legislation could be scrutinized by charter & indeed when thus scrutinized it failed to meet the minimum impairment test. Offending provisions struck.

FEDERALISM:

· …Federalism is the cornerstone of the Canadian state.

· "Federalism was a legal response to the underlying political and cultural realities that existed at Confederation and continue to exist today. (Secession Reference) at para 43

· federalism reconciles diversity with unity."  

· Federalism has thus far the best outcomes: 

· the longest surviving constitutions

· the most stable and secure

· are the most at peace

· exhibit the strongest democratic tendencies

· are the wealthiest 

· the most advantageous places to live by all international indexes.

· Federalism = highly adaptable and liberating form of political organization.

· The world's most unified states-- Spain, France, Italy, the United Kingdom -- are now moving towards federal style arrangements as a solution to various types of political difficulties. 

Notwithstanding these developments, the merits of federalism are still hotly debated

--whether federalism is flexible

--whether it accentuates or alleviates ethnic and geographical rivalries

and whether there are institutional problems with federalism, namely duplication and overlap.

[Prof encourages students to not only think about these debates in the abstract, but also to carry them forward into the doctrinal analyses of the various division of powers. To what extent does the Court's jurisprudence in, for example, trade and commerce, reflect these debates?]

What are the defining characteristics of a federal govt?

· written constitution

· entrenched central/regional govts

· territorial basis is classic federalism

· other basis are possible e.g.communal, aboriginal cultural

· entrenched division of powers

· autonomy of different regional govts - different levels amongst the existing 24 fed govts.

· Each order is in direct contact with citizenry - has mandate

· Umpire to resolve conflicts between govts - e.g. SCC, fed govt. if between provinces

· Stiff multilateral amending formulae, huge majority required to change - eg canada's is very tough, probably hardest to change in the world.

The essence of federalism

· Muliple centres of power e.g. 71,000 governments in the united states

· Many values go into it

· Result=federal systems tend to produce negotiated solutions, results

· Negotiation ( came into being thru negotiation & negotiation continual

· Agreement

The advantages of federalism

· Administrative efficiency and Accountability - small units do small things, big units do big things

· Social laboratories - experiment in provinces - can try ideas and others may copy, cream rises to top & poor ideas fall to bottom - 14 laboratories in canada if incl. Territories and feds

· Preclusive of power concentration (in theory)

· Security - With a big polity, specter of a big military agent against a potential threat.

· Competition - federations produce competition between govts for loyalty of citizenry e.g. queens pk vs. liberals in ottawa - marketplace of ideas where competing for voters - radical competition aimed at jugular - new models can obliviate old (should in theory provide more effective response

· Big markets - . Creates a big marketplace and thus tends to make people rich. 

· Economic growth - federations have the biggest gnps

· Re-distribution of surplus - you find poverty and wealth but the contrast is not as deep and wide in Federations. 

The disadvantages of federalism

· resists change, its simply too big. A big government does not have the capacity to change that is required in our economy.

· Anachronistic - hard for govts to deal with issues that were local in another day and time but now transcend provincial and national boundaries (kieth s. rosenn - p.73)

· overly conservative, new ideas have to be discussed among many players

· overlap/redundancy, a study of recreation done when PQ was in power showed more overlap than any other jurisdiction. We are wasting too much time bickering with each other.

· costly, we have 11 governments instead of 1 and that’s a lot of overhead

· slow decision making process, because it has to go through a lot of negotiation. We have been discussing the constitution for 50 years and that is too long to discuss how we are going to govern our affairs. 

· obscures responsibility, hard to tell whose doing what & who is responsible  (would need to be a constitutional lawyer to figure it out..)

· uncoordinated policies - federal liberals vs right wing ont prov govt --working at totally cross-purposes

· fragmentation of markets - impedes economic efficiency by subjecting business to bewildering overlapping jurisdictions and regulations (kieth s. rosenn - p.74) --also hugely costly: to get prospectus in high tech must comply with 10 different securities commissions - prohibitive to small IP b/c complience costs too high -ideas don’t reach marketplace, unproductive, stiffling

· instability, Federations are unstable, an uncertainty that is created by attempting to do the impossible. Quebec is a long term structural problem like a sore tooth never going to get rid of pain

· Federalism means a weak govt. - wasted energy on conflict & negotiation (dicey cited in smiley article at 89)

Trends

(watts @p87)

· Big changes in past 15 years

· We tend to agree globally within democracies that we're pursuing peace, armies more and more deployed in defence mode, less and less deterrent mentality (like mutually assured destruction of the 80's)

· Increasingly voters see that nations that don't subscribe should be punished

· GLOCALIZATION

· Nation state is too big to serve the spirit that people want served, more and more driven to local community

· More and more local autonomy as nation too big (cmotreet russiyu!)

· But not big enough to deal with zone of anarchy (columbia, iraq) so need nato, norad, un i tak dallee where ultimate threats --e.g. Canadian military v. small but trans state /supernational

· Tension between community orientation (malenki) and transnational security (bolshoi)

· Spread of market economies - 70 year sovyetski experiment w/command economy & environmental degredation (to extent which is apparently un-be-fucking-lievable)

· Decentralization & failure of centralized regimes

· European developments: Maastrict, small nationalisms, globally opposite, more to path of Quebec)

· Overwhelming success of older federations (rich, lots of amenities, may be soulless but get job done)

Prof. Magnet sez:

Peace, Market Economies, Democracy and Decentralization …

The Motors & Inspirations of Federalism, Federal Systems & Federations..

The Canadian Federation

John A. MacDonald on the Federal System (1865)
·  “I have always contended that if we could agree to have one government and one parliament, legislating for the whole of these peoples, it would be the best, the cheapest, the most vigorous, and the strongest system of government we could adopt.”

· “We found that such a system was impracticable…Our next attempt was to form a government upon federal principles, which would give to the General Government the strength of a legislative and administrative union, while at the same time it preserved the liberty of action for the different sections which is allowed by a Federal union. And I am strong in the belief – that we have hit upon the happy medium….” (text at page 99).  Sir John A Macdonald, 1865

Class Notes:

So, why are we considering all this before cases? Because of the continuing federal provincial conflict

· Desire of the SCC to resolve in a principled way by giving justifications that you see in the secession reference

· Court asking self what is impact on federal system when we settle this one case

· How can we manage it w/principles that contribute to its success not its destruction?

  Two Views on Canadian Federation from the Patriation Reference

	Martland and Ritchie (p.104)
	Laskin, Estey and McIntyre (p.105)

	"The object of the Act was neither to weld the provinces into one, nor to subordinate provincial governments to a central authority, but to create a federal government in which they should all be represented, entrusted with the exclusive administration of affairs in which they had a common interest, each province retaining its independence and autonomy.
	"…The BNA has not created a perfect or ideal federal state. Its provisions have accorded a measure of paramountcy to the federal Parliament. Certainly this has been done in a more marked degree in Canada than in many federal states. For example, one need only look to the power of reservation and disallowance of provincial enactments,; the power to declare works in a province to be for the benefit of all Canada and to place them under federal regulatory control; the wide powers to legislate generally for the peace, order and good government of Canada as a whole; the power to enact the criminal law of the entire country; the power to create and admit provinces out of existing territories and, as well, the paramountcy accorded federal legislation. It is this special nature of Canadian Federalism which deprives the federalism argument described above of its force.


· Laskin, Estey & McIntyre essential argue that Fed govt. is the big boy on the block, paramountcy etc. evidence that should be about to make request to Britain

Quebec's Grievances and Proposals

(research note - by magnet --p.108)

· Canadian Identity has not Developed under Federalism: Quebec separatists allege that federalism has been incapable of resolving Canada's "identity problem".  It united the East and West although both the East and West have more North-South interactions.  It unites the French and English yet the institutions are British, the British monarch is the head of state.  The country is officially bilingual and multicultural and gives no respect to the founding people or aboriginals. In short, Canadian federalism has failed to "give birth to one united people

· The Federal Government Retains the Key Instruments of Government Policy [See Note 2 below]: Objectives, priorities, and norms for Quebec's economy are determined by that level of government that controls the great economic levers: money, credit, customs, and most taxes.  This is the federal government, and the federal government will never let go of these powers.  In effect, Premier Lucien Bouchard argues, "English speaking Canada has a veto on the future development of Quebec within the federation

· Quebecers Do Not Believe in the Equality Inherent in  Canadian Federalism: Quebecers do not accept guarantees of equality in the same way that the rest of Canada does.  Former Premier Jacques Parizeau suggests that "it is not that rights and obligations are any less important than in Canada, but there must be a place for differences." [See Note 4 below] Therefore the equality guarantees in the Charter, calls for a Triple-E senate, and other things held dearly by the Rest of Canada are antithetical to Quebec's aspirations.

· Federalism Creates Overlap and Duplication: Beyond the waste involved in intergovernmental conflict, federalism creates too much government.  Overlapping jurisdictions are "naturally very costly." [See Note 5 below] It is a "waste of money and energy that is difficult to measure accurately." [See Note 6 below]  In order to eliminate this overlap and duplication, the federal government would have to transfer virtually all of its powers to Quebec. 

· Quebec Cannot Develop Economically, Culturally, Socially and Politically under Canadian Federalism: These areas are still controlled, in a large part, by the financial resources of the federal government that seeks to create a concept of Canada against the desire of Quebecers in a parliament where Quebec has a minority voice.

· Multiple Levels of Authority in Canadian Federalism is Bad for Quebec Business: Businesses do not understand which level of government has jurisdiction and usually has to negotiate with both, and this hinders the development of Quebec business.

· Quebec is Getting More Cuts than the Rest of Canada: Deficit-cutting in Canada is felt harder in Quebec than in the rest of Canada.  Reduction of transfer payments means that Quebec will receive 32 percent less in 1997-1998 than it did in 1994-1995.  Between 1982 and 1993, Quebecers paid 143% more in tax.  Meanwhile, regional development has increased by only 50 percent in Quebec while they increased by 250% in Maritimes and 300% in Western Canada.

Rejoinder

· "Federalism was a legal response to the underlying political and cultural realities that existed at Confederation and continue to exist today… The federal-provincial division of powers was a legal recognition of the diversity that existed among the initial members of confederation, and manifested a concern to accommodate that diversity within a single nation by granting significant powers to provincial governments." --Secession Reference para 43

· BUT using big federal state to protect language has been successful in quebec, more French now

· Smaller, weaker nationalities have been heavily influenced & infiltrated by globalization of the English language

& From the Secession Reference (1998):
· Federalism is the lodestar of Canadian constitutional development (p.56)

· Conventional evolution respects federalism (p.55)

· Federal structure distributes power to unit most suited to achieving objective (p.58)

· Federalism facilitates the pursuit of collective goals by minorities, esp. French Quebec (p.59)

Uses of the Secession Reference

--Must negotiate "within a constitutional framework"

--Ottawa will negotiate only if the question is clear

--Quebec negotiates "as a province"

--negotiation success may require boundary modification

--negotiations may fail

Federalism in Canada: the future?

? status quo

? constitutional renewal

?decentralization

?secession

DEVICES FOR INTERGOVERNMENTAL COOPERATION IN A FEDERAL STATE

Intergovernmental Co-operation:Rationale

· Question: Why do we need co-operation between governments in a Federal State? Within a Federal state, there are two sources of power (1) parliament (2) the provincial legislatures.  It has to be asked – why do we want them to co-operate?

· Answered this earlier when looked at the disadvantages of a federal system e.g. lack of policy coordination, jurisdictions are divided

· There are many spillovers, what one jurisdiction does impacts on another.  If you have a pension and its not portable throughout the Federation, then you have a problem.  The jurisdictions overlap and interpenetrate.

· Airports (federal) need roads (provincial)

· Ports (federal) affect provincial economies and urban areas (province-land use planning)

· Example of Olympic bid -- feds and province need to coordinate else impossible

· As a result, needs to be some means/mechanism to work together.

Methods for Intergovernmental Cooperation

1) Concurrency -- concurrency refers to the fact that both Parliament and the provincial legislatures may regulate particular subjects.
2) Delegation

· Administrative Delegation: Administrative delegation is constitutionally valid.  For example, it would be constitutionally valid for Ontario to create an administrative body for the University of Ottawa, by the University of Ottawa Act.

· Intergovernmental Delegation: governments often delegate powers to the other level of government.  Allows for temporary transfer of authority to meet the needs of special circumstances

3) Intergovernmental agreements -- allows for flexibility of distribution of powers.  Permits states to enter into agreements for joint action 
1) Concurrency


· Overlapping spheres of power with the allocation of responsibility to both federal and provincial governments

· Arises from constitutional text and also general nature of language used in creating constitutional power

· e.g. s. 91 Federal trade and commerce vs. s.92(13) Civil rights and rights of contract -- so there will be an area wher e consumer agreements will be governed by both --both responsible for big things that overlap

· e.g. agriculture, immigration --provincial but feds can make laws there too

· Power to legislate within such areas of overlap are concurrent --areas of overlap numerous

2) Delegation

Administrative Delegation

· Where the delegate (recipient of the power) is not the provincial legislature but an administrative agency created by the provincial legislature.

**Hodge v. The Queen (1883) Privy Council - Federal and provincial legislatures can delegate their powers to subordinate bodies. Ont legisl. Delegated power to regulate licensed taverns to municipal board. Board had authority to impose penalties for breach. Board is creature of the legislature. Legislature can delegate its powers to subordinate bodies as it pleases. Doesn't efface itself because it can withdraw that delegated authority at any time. 

Facts: Ontario legislature had delegated to a Board of License Commissioners the power to make regulations for licensed taverns. Board was authorized to impose penalties for breach of the resolutions.  Hodge appealed against conviction on the ground that the provincial legislature had no authority to delegate its power to regulate taverns.

Held:  This is a legitimate delegation. 

“It was argued at the bar that a legislature committing important regulations to agents or delegates effaces itself.  That is not so.  It retains its powers intact, and can whenever it pleases, destroy the agency that it has created and set up another, or take the matter directly back into its own hands” (at page 140 of text).  Federal and provincial legislatures can delegate their powers to subordinate bodies.

Double ASPECT part of case

The difference is not in reference to the details of what is in the two acts, but rather the characterization of the law, as public wrongs, which is the subject of criminality.  The Ontario act was the availability of liquor in local areas, which has to do with licensing and raising revenue.  This is a matter of local concern.  

Subject of liquor has a double aspect to it, with a valid point of entry for both the federal and provincial governments.  The Ontario legislation has the pith and substance of the licensing of taverns, which is intra vires.  The federal legislation has the pith and substance of criminality, thus intra vires.

Double Aspect Theory: Subjects which in one aspect and for one purpose fall within s. 92, may in another aspect and for another purpose fall within s. 91.
US Case -- ALA Schecter Poultry Corp v. United States (1935) - p.142 - limit set on delegation in US- should have constraints, not just hand over the whole thing --In canada however, delegation theoretically without limit. Class discussion: Prof asks what in canada might be too much. Example he gives would be if feds delegated a body to deal with all aspects of the terrorist threat. (but again, this is only theoretical)

Inter-legislative Delegation: 

· Federal inter-delegation is the delegation of federal power to the provinces, or of provincial power to the Dominion.  In the 30’s it was seen as a device by which the Dominion and provinces could in effect agree to help each other by lending the other their legislative powers.

· Delegation of legislative power from one legislative body to another is prohibited (policy: because to allow would be like a constitutional amendment)

**A.G.N.S. v. A.G. Canada [1951, SCC] (p. 144) - Federal and provincial govt's are prohibited from both delegating their legislative powers to each other and from accepting delegated powers from another legislature. Each govt sovereign within their own sphere but ONLY in their own sphere. Here, NS prov govt had 1) attempted to delegate provinces legislative authority over employment to feds & had enacted a bill which allowed them to receive and exercise delegated federal powers re: federal employment and indirect taxation. Court said no. To allow would be to permit a backdoor constitutional amendment. 

· Facts: In the 1950’s after the SCC had upset a number of schemes, Nova Scotia enacted a statute which delegated the province’s legislative power over local employment.  The Bill also permitted N.S. legislature to receive and exercise delegated powers from Parliament in relation to Federal employment and indirect taxation.

· Held: bill is invalid - the Parliament of Canada and the Legislatures of the several provinces…can exercise only the legislative powers respectively given to them by sections 91 and 92 of the Act, and these powers must be found in either of these sections. 

· “No power of delegation is expressed in either s.91 or s.92, nor is there to be found the power of accepting delegation from one body to the other, and I have no doubt that if had been the intention to give such powers it would have been expressed in clear language." No implied authority.

· Each government is sovereign w/in their sphere but only w/in their sphere – one legislature cannot legislate in the other’s area.  Inter-delegation is undemocratic b/c it takes away accountability – need to identify who’s responsible.  If inter-delegation is permitted, it dilutes democracy.  Person delegating must have control over the body receiving the delegated power.  Inter-delegation would disturb the scheme of distribution of powers in the Constitution.  Various legislative bodies should not be permitted to agree to alter the scheme in the absence of clear authority in the constitution itself.

· As per Rand J. concurring: “That the Canadian legislatures may delegate has long been settled: Hodge v. The Queen.  Notwithstanding the plenary nature of the jurisdiction enjoyed by them, it was conceded that neither Parliament nor Legislature can either transfer its constitutional authority to the other or create a new legislative organ in a relation to it similar to that between either of those bodies and the Imperial parliament.” 

This ruling has survived, but it has been narrowed. 

(NEED CLARITY OF THIS)***Furtney v. R. (1991, SCC) - p.147 Conditional Legislation=Yes--Bingo license case -- scheme worked like this: Crim Code sez no gamblin'. Except if you have a license from the province to operate if charitable or religious purpose. And part and parcel of that license is that province can set out terms and conditions of holding that license. So, when bingo trash get charged under crim code because they were violating the terms of their licenses, they squeal "unconstitional delegation of legislative powers!" Court sez no. Parliament free to incorporate provincial legislation by reference.  And it can also limit the reach of its legislation by a condition such as the existence of provincial legislation.

· Facts: People playing BINGO were charged with violating terms of their licenses contrary to s.190(3) of CC.  Provision challenged - they submitted that parliament exceeded its powers of delegation in permitting exemptions from criminality for charitable or religious organizations operating a lottery pursuant to a license.

Held:  

· The section is valid as “I do not read that provision as a delegation of legislative authority by Parliament” (at page 103).  Parliament may incorporate by reference provincial legislation as may from time to time exist.  That is not a delegation.

· Legislative sub-inter-delegation: Parliament may delegate legislative authority to bodies other than provincial legislatures; it may incorporate provincial legislation by reference and it may limit the reach of its legislation by a condition, namely the existence of provincial legislation.

Incorporation by Reference: technique which is occasionally used by legislative bodies, especially where it’s desired to enact the same law as another jurisdiction.  Instead of repeating in full the desired rules, the drafter may simply incorporate by reference, or adopt, the rules of another jurisdiction. --prof gives example of Crim Code Dangerous Driving Offence which sez "don't drive dangerously --as defined by provincial highway traffic act. Feds adopt existing or future provincial legislation as their own via "referential incorporation".

British Columbia Milk Board v. Grisnich --Interlocking Statutes with a Single Administration=Yes  [1995, SCC] (at page 104) - Parliament and the legislatures may create administrative inter-delegation schemes whereby both legislatures choose to empower one subordinate body, where they both co-operatively establish the outlines. (Policy: accountability problem, if there is one, is more than compensated by the practicalities of creating a board that holds total regulatory power over an agricultural product.)

· Facts: The BC Milk Board challenged a decision of the BCCA, which held that in every order made by an administrative tribunal, the tribunal had to state on the face of the order the legislative source of its authority. Both the federal and the provincial government had delegated authority to the BC Milk Board. Gilbert and Grisnich were dairy farmers who challenged one of the Milk Board’s orders, which had collected over $100,000 in levies from the Grisnich family, due to their overproduction of milk.

Held: The majority held that there was no requirement on administrative tribunals to state their source of authority.

La Forest J.

· The very point of an administrative inter-delegation scheme such as the one in the case at bar is to ensure that a provincial marketing board is possessed of the totality of regulatory power over one agricultural product.

· In my view, the NS Inter-Delegation case is not determinative in the present case.  Unlike the NS case, the present case is not a legislative delegation case.  We are not talking here of one level of government delegating powers over one of its areas of jurisdiction to another government.  Instead, the case at bar involves an administrative inter-delegation scheme, where Parliament and the legislatures have both chosen to empower one subordinate body, they have both co-operatively established the outlines. 

Here, La Forest says that both the Federal and Provincial governments have told the board what to do and that is acceptable.  “Any potential loss in accountability that results in this situation is more than made up for by the benefits and practicalities of the joint delegation arrangement.”.  Don’t need to account which power is being used – can hold provinces and feds accountable.

My Notes:

Look to the power of the tribunal( i.e. the inter legislative delegation) if the power is broad i.e. it encompasses all the power of the legislature or the provincial government then the decisions of the tribunal may be unconstitutional because if the decision were valid then the tribunals powers would be akin to a constitutional amendment. For example, Section 93 says that the province has power over education, if provincial government transfer all decisions based on education to a tribunal it has set up and the tribunal has broad powers then decisions would not be valid because provincial government have decision making because the constitution says that it must; therefore those elected must have a roll.
Wide delegation is unconstitutional because allowing this would be akin to constitutional amendment….

Inter-delegation is not necessarily a bad thing – must have:


1) There should be consultation with the public- open and transparent.


2) Parliament should be able to impose conditions on the operations of the delegated tribunal


3) No unfunded mandates – the money to fund the delegation should also move with the delegation- i.e. 
delegation to PEI, the money that is required to operate the mandate of the delegation should follow.

4) Parliament has been given requirement on its operations such as language this should go with the 
delegation tribunal.

5) It should be renewed every 5 years;

3) Intergovernmental Agreements

Reference Re Canada Assistance Plan [1991, SCC)- Federal govt has authority to cancel agreements they've entered into, even if they don't follow the procedures they've set out for withdrawal. Passing an act withdrawing sufficient. Legislative power trumps all.--Note: this case highlights one critique of intergovernmental agreements as it shows them to be unstable.
Facts: The Canada Assistance Plan (CAP) authorized the federal government to enter into agreements with provincial governments to pay them contributions towards their social assistance and welfare expenditures.  Canada entered into agreements with each province in 1967.  The CAP provided for a procedure for alteration or termination of the contribution.  Canada unilaterally terminated its contribution.  Canada’s termination was by an act of Parliament (Govt. Expenditures Restraint Act) that did NOT follow the stipulated procedure. BC, Alberta, and Ontario challenged the unilateral cancellation on various grounds.

Held:

· Challenge raised two issues:

1. Whether Canada had authority to cancel its contribution

2. Whether Canada had followed the correct procedure when it cancelled its contribution.

· Supreme Court held that Canada DID have authority to cancel, but did not follow the correct procedure.  government is not the same as Parliament.  Government cannot bind Parliament.  Legislative power trumps everything else.  Nevertheless, the court held that the Restraint Act was effective to terminate Canada’s contribution.

Findlay v. Minister of Finance (1986 - SCC) - Feds funded Manitoba Social Allowance Act via Canada Assistance Plan. Manitoba stopped paying welf. Granted standing by ct. but alas, not enforceable in K, no privity. Class note: prof asks what is legal nature of this creature? Sez courts don’t have a good handle on. Prof also suggests maybe could have been litigated differently - using administrative law -- reasonable expectation from feds that welf. goes up w/inflation.

CLASS NOTES:

· A formal contract that is worked out between the 2 levels of government (e.g., health care).  It’s the principle means of conducting business, and Canada has some 5,000 agreements.  Effective policies sometimes requires the joint action of legislative bodies.  It’s a means whereby richer provinces can help poorer provinces and we can establish uniform standards across the country.  

· Major tool of federalism (fed-munic, prov-munic, fed-prov. or fed-prov-munic. etc.) --prof estimates =/- 5000 in existence (600 first nations govts in canada, each of which have entered into treaties w/fed,provincial,municipal and other first nations govts.

· Can be via statute: example: James Bay and Northern Quebec Agreement "An Act Approving the Agreement Concerning James Bay and Northern Quebec" and the "James Bay and Northern Quebec Native Claims Settlement Act"--an agreement which was defined in Cree Regional Authority v. Quebec & w/regards to which J. stated that the agreement itself imposed obligations and duties amendable only via statute.

· Can also be statutes that authorize ministers to enter into agreements (Federal-Provincial Fiscal Arrangements Act, RSC 1985, c. F-8 as am. S.C. 1995, c. 17) which permits the Minister of Finance or Nat'l Revenue to pay fiscal equalization payments, make payments for post secondary education, heath care programs etc.

· Obscure: prof asks who would know how to find such agreements "bewildering complexity of form"

· Smiley argues that secret, undemocratic, unaccountable --see below

**D.V. Smiley “The Federal Condition in Canada” – A Critique: (secrecy, low citizen participation, accountability problems, growth of big govt., conflict btw. Govts etc.)
· Smiley (1979) wages a critique against executive federalism: Canadians live under a system of government which is executed dominated and within which a large number of important public issues are debated and resolved through the ongoing interactions among governments which we have come to call “executive federalism.”  Leaves major agreements to be negotiated by premiers and the feds. 

1. contributes to undue secrecy in the conduct of the public’s business

2. contributes to an unduly low level of citizen-participation  in public affairs

3. dilutes the accountability of governments to their respective legislatures and to the wider public

4. it frustrates a number of matters of crucial public concern from coming on the public agenda and being dealt with by public authorities

5. it has been a contributing factor to the indiscriminate growth of government activities

6. it leads to unresolved conflicts among governments, conflicts which serve no purpose broader than the political and bureaucratic interests of those involved in them. 

· Smiley comes to the pessimistic conclusion that as governments become more sophisticated in their operations, conflicts among these governments will increase in scope and intensity.

· Magnet argues that Smiley’s critique does have some merit.  We do not know where the agreements are.  It would not be a bad idea to put sunlight on a secretive process. 

Suggested Refinements: S.26 of the Charlottetown Accord suggested entrenching the agreements once they are reached. Have a central registry of intergovernmental agreements. This data bank would emphasize approval through a consultative process.  Accord also wanted to protect intergovernmental agreements from unilateral change.

Report of the Special Joint Committee of the Senate and House of Commons- Beaudoin Dobbie Commission (1992): more critique -uncertainty b/c not binding; can create bitter divisions btw govts.

· At page 161 of text “Although intergovernmental agreements are similar to agreements between private individuals, they differ substantially in at least one way. Because of the constitutional principle of parliamentary supremacy, they are not binding on Parliament or the legislatures. This results in uncertainty and as, the recent challenge to the Canada Assistance Plan amendments has shown, it can create bitter divisions between governments. 

· The solution this committee advocates is to “stiffen the agreements.” This however is an academic solution and perhaps not that realistic because they are supposed to be instruments of flexibility. 

KEY CONSTITUTIONAL CONCEPTS

· There has been a lively debate in Canada, especially since the enactment of the Charter in 1982, regarding the legitimacy of constitutional review by the judiciary. In the tradition of parliamentary supremacy, there are no constraints upon what parliament can do, and it is thought that Parliament is the best place to achieve an appropriate balance between individual rights and freedoms and the broader public interest.

Quebec Secession Reference (SCC 1998) --SEE "CONSTITUTIONAL PRINCIPLES" for full brief of Question 1 (sets out the organizing principles of the constitution: federalism, democracy, rule of law and constitutionalism; & the protection of minorities.

1.  Supremacy of the Constitution

Constitution is Supreme Law: s.52(1) of CA, 1982: The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force of effect (these principles reiterated in Therens, Hunter v. Southam, Big M Drug Mart).  Constitutional supremacy builds from Marbury in the U.S.

s.52(2): Constitution of Canada includes Canada Act 1982 but it doesn’t limit the Constitution to the listed schedules.   

Law Society of Upper Canada v. Skapinker: Act of the legislature that is repugnant to constitution is void.  Judiciary has the duty to say what the law is and whether the law or constitution is supreme.  Court must allow legislative branch to exercise discretion authorised by the Constitution.

Ref: Re Manitoba Language Rights: Failure to comply w/ constitutional provisions dealing w/ the manner and form of the enactment of legislation will result in inconsistency and thus invalidity. Province would be faced with chaos and anarchy if every law is declared invalid.  Court grants dispensation of one year for laws to be translated. "the rule of law requires the creation and maintenance of an actual order of positive laws which preserves and embodies the more general principle of normative order."

2. Rule of Law

· Becomes unwritten postulate of our constitution by order of the preamble to the CA 1867 “w/ a Constitution similar in principle to the U.K” and implicit in the very nature of a Constitution.

· Rule of law is the doctrine that every person is subject to the law.  Includes substantive and procedural rights.

Features of the Rule of Law:

1. Everyone is subject to the law (no matter how powerful), universal and equal application.  But a ruling regime whose subjects are not obligated but only coerced to obey is not a regime of law.

2. Substantive: requires the creation and maintenance of an actual order of positive laws which preserve and embody the more general principles of normative order.  In other words, it demands substantive fairness.  Even if the constitution authorises state to do something fundamentally unjust, this is inconsistent with the rule of law b/c rule of law implies that the law must be consistent with at least minimal substantive norms.  In Vanguard Coatings procedural and substantive norms were violated b/c statute created arbitrary unlimited power and also unfairly deprived citizen of his property.

3. Procedural: rule of Law demands procedural regularity.  Some argue that rule of law implies a sense of order and hierarchy in the sense that each act of the authorities must be authorised by legal rules which are legitimate.  That is, one should be able to trace the source of all official acts ultimately to an authorizing power in the Constitution.  Any action must be in accordance w/ legislative power.  Any official act must be traceable back to constitutional authority.

4. Public have unimpeded access to the courts: any action taken to prevent, impeded or obstruct access to the courts runs counter to the rule of law and constitutes criminal contempt.

5. Consistency: law must be predictable and consistent in its application – obviously, there’s some need for flexibility.  Admin tribunals should be bound by the law and to render decisions in an equal and predictive manner.
6. Authority of Government Officials limited by law: see Roncarelli v.Duplessis below.

BUT judiciary must be careful to cite rule of law to override statutes

b/c it will erode perceived legitimacy of judiciary.

Reference Re Manitoba Language Rights [1985, SCC] This is an example of a broader meaning of the rule of law. Manitoba's failure to enact legislation in English & French was unconstitutional and void ab initio. But, ct couldn't just strike b/c would create state of legal anarchy. To just strike down would be contrary to rule of law because of the positive requirement to enact laws.

· Facts: Manitoba Act of 1870 stated that both the English and French languages be used in the Legislatures and the Courts, and that all public documents and Acts of the Legislature be published in both languages.  The Manitoba Legislature continued to enact statutes and regulations only in English, which raised questions about validity of all Manitoba Legislation. 

Held: Everything has to be in English and French but they suspend in order to avoid a state of legal chaos.

· Rule of Law: In the present case, declaring the Acts of the Legislature of Manitoba invalid would undermine the principle of the Rule of Law.  Rule of Law is a fundamental principle of our Constitution and must mean at least two things:

1. That the law is supreme over officials of the government as well as private individuals.

2. Rule of Law requires the creation and maintenance of an actual order of positive laws which preserves and embodies the more general principle of normative order.

· The courts will recognise unconstitutional enactments as valid where a failure to do so would lead to legal chaos and thus violate the constitutional requirement of the Rule of Law.  Court has a special role to play in protection of the Constitution – Court is guardian and can fashion a remedy that’s appropriate – Laws that offend the basic principles of democracy also violate the rule of law.

[NOTE: Magnet argues that a modern day example is Native fishing rights. The claim is that we cut native fishing rights and they are not being respected. Government says the natives have to obey the ruling.]
Vanguard Coatings & Chemicals Ltd. v. M.N.R. (1986, Fed. T. D.) Fed sales tax levied based on minister's discretion, without guidelines, as to what a "fair price" was ultimately held constitutional because the rule of law does not include a right of appeal as such rights, if given, are statutory not an entitlement.

· Facts: The plaintiff was a manufacturer of paint products, the vast majority of which it sold to its parent company. Acting pursuant to s.34 of the Excise Tax Act, the Minister levied federal sales tax based on HIS determination of “fair price”, which was higher than the price established between the plaintiff and his parent company.

· Held: per Muldoon J. “It is so contrary to the rule of law that it can surely be declared to be unconstitutional.  It accords arbitrary administrative discretion, without any guidelines or directives, to the Minister whose determination is not subject to any objective second opinion.”

· BUT he is reversed on appeal where the appeal court notes that “the rule of law has never been taken to include a right of appeal.  Right of appeal is a statutory right to which there is no entitlement.

3. Limited Authority of Govt. Officials 

Roncarelli v. Duplessis (1959; SCC) - discretion of public officials not absolute -- officials must act within their jurisdiction and not beyond. Here, Duplessis w/drew liquor license because he hated Jehovah's witnesses & Roncarelli was using $ from establishment to provide bail to JW's who had been tossed in the slammer.

· Facts: Duplessis didn’t grant liquor license b/c he did not like the applicant’s religious affiliation.  This was an official act that was not authorized by law and there was NO statutory basis for doing it. 

· Held: Law cannot be applied arbitrarily or based on the likes and dislikes of specific individuals.  Laws must be applied universally and equally.   “In public regulation of this sort, there is no such thing as absolute and untrammeled discretion.” 

· Thus, judicial commitment to the rule of law has resulted in the nullification of decisions by officials when they have acted without jurisdiction. Courts interpret the statute by asking themselves what purpose the statute was supposed to serve. 

R. v. Catagas (1978; Man C.A.) Much as laws cannot be arbitrarily applied, neither laws cannot be dispensed of for some and not for others.

· Facts: Dispensing power of the Crown purported to declare that a law enacted by Parliament would be inapplicable to certain named individuals or groups, but it would continue to apply to all others. Manitoba govt wanted to not apply Migratory Birds Act to specified individuals and grous so that aboriginal people had right to hunt year round.  Held: Power of dispensation does not exist and such a power is void and of no effect.  The authority of the crown does not extend to dispensing with laws by executive action.. The crown may not by executive action dispense with laws.

Class Note:

4. Separation of Powers
· Separation of powers is the division of governmental authority into three branches of government – legislative, executive, and judicial. 

· There is no general separation of powers in the Constitution Act, 1867.  That is, the act does not separate the legislative, executive and judicial functions and insist the each branch of government exercise only ‘its own’ function.  “Pure separations of powers” would involve: (1) separation of the government into three branches; (2) specific functions to each branch; (3) any encroachment is forbidden; (4) members kept separate and distinct – single group can control machinery of state. But this does not make sense in a system of responsible government.

· Montesquieu: in order to achieve liberty under law, and to prevent concentration of power incompatible with liberty, legislative functions should NOT be entrusted to those responsible to carry out the laws.

· Constitution Act, 1867: ss. 9-16 Part III deal with Executive (administer and implement policy); ss. 17-52 Part IV deals with Legislature (decide upon and enunciate policy) ; ss. 96-101 Part VII deals with Judiciary (interpret and apply the law). 

R. v. Power [1994, SCC] As a matter of constitutional principle and policy, courts (the judiciary) should not interfere w/ prosecutorial discretion, largely because this would be interfering with the separation of powers which, though not spelled out explicitly in the constitution Act of 1867, is implicit.

Facts: Case involving an impaired driving charge. An officer was called to testify and he was questioned as to whether he gave the accused his 10(b) rights. He said no. Blew breathalyzer. Then onto being guest of the queen. At trial, breathalyzer entered into evidence but oops! A little conscriptive evidence improperly obtained charter problem & evidence excluded per s.24. The Crown elected not call other evidence of impairment. 

Issue: Can the judiciary interfere with the prosecution’s decision not to call further evidence? 

Held: Judges have to keep out of this arena.  SCC said prosecutorial discretion should not be interfered with by the judicial organ. There are other dangers, not the least of which involves the possibility of interfering with the separation of powers under our constitution.  No general separation of powers doctrine is spelled out in CA1867 but such a separation of powers does in fact exist.  As a matter of principle and policy, courts should not interfere w/ prosecutorial discretion.

· We see in this case, albeit in a weak way, making the separation of powers doctrine active. 

Douglas College v. Douglas/Kwantlen Faculty Association (1990) - there is nothing in separation of powers that prevents tribunal from determining questions of constitutionality.  Nonetheless, judicial functions should not be lightly delegated to administrative agencies.

Note: We have a different conception of separation of powers than does the United States. In Canada, the executive grows out of the legislature and is responsible to it as a confidence chamber.  Cabinet is the conventional executive and the Cabinet controls the legislature.  We have some mixture of legislative and judicial powers – the executive appoints our judges. As well, administrative tribunals are given power by legislature to determine constitutional questions (Cooper v. Canada). Because of this, some commentators have questioned where it is accurate to speak of a separation of powers doctrine as being active in the Canadian Parliamentary System.  But “while it is true that the doctrine is underdeveloped in Canadian Constitutional Law, SCC suggests that the doctrine is capable of further growth (p. 212).

Liyanage v. R. [1967] 1 A.C. 259, [1966] - judicial power is vested in the judicature.  Intention that judiciary be free from political, legislative and executive influence.  Pith and substance of new laws was to improve chances of conviction and punishment of specific individuals.  These news laws deprived judges of their discretion and ability to respect appropriate sentences.

Facts: Unsuccessful coup against Ceylon government.  Parliament passed criminal laws that facilitated their detention and conviction.  Laws gave Minister of Justice power to appoint judges who would try the cases. Colonels argued that new law amounted to a direction to convict and to a usurpation of judicial power by the legislature. (page 214)  

Doctrine of Executive Privilege:

· Recurring constitutional issue that arises from separation of powers is whether a court can compel the executive or one of its members to release private documents w/in the context of judicial proceedings (e.g., for purposes of discovery prior to litigation).

· Where documents are prima facie relevant to the issues before the court, the court must review the documents in order to balance competing interests of preventing harm to the state by disclosure, and preventing frustration of the administration of justice by withholding disclosure (Smallwood v. Sparling).

Smallwood v. Sparling (1982 - SCC) any privilege enjoyed by the legislature is relative only and must wait upon examination of the contents. Where the documents are prima facie relevant to the issues before the court, the court must review the documents in order to balance the competing interests of preventing harm to the state by disclosure and preventing frustration of the administration of justice by withholding disclosure.

Carey v. R. (1986 - SCC) Application of Smallwood - the level of decision making is only one factor in balancing the interest of preventing harm to the state. Nature of the policy and the contents of the documents should be factored in as well. Here, the development of a tourist policy is was found "to undoubtably be of some importance, but it is hardly worldshaking.."

5. Judicial Power

· There will always be disputes as to whether or not a particular legislative body has the power to enact or enforce a particular statute.  Therefore, there has to be a system for settling disputes.  The Canadian Constitution does not expressly provide such a machinery.  Canadian constitution does not separate judicial and non-judicial powers except for s.96.

· In Canada, at least following Confederation and until 1940s, the Privy Council assumed the right to review the validity of legislation.  They said that if a statute was inconsistent w/ the BNA Act, then the BNA Act had to prevail because it was an imperial statute.  Now, the role of judicial review falls on the SCC and all legislation must be consistent w/ the Constitution and that includes the Charter.

· Not many sections in CA that deal w/ judicial power:

1. s.96: The GG shall appoint the judges of the superior, district, and county courts of each province, except those of the courts of probate in N.S. and New Brunswick.

2. s.99: Judges of superior courts shall hold office during good behaviour, but shall be removable by the GG on address of the Senate and House of Commons (but will retire at 75).

3. s.100: salaries, allowances, and pensions of judges of superior, district, and county courts shall be fixed and provided by the Parliament of Canada.

4. s.101: P of Canada may establish any additional courts for the better administration of the laws of Canada.

a) Judicial Review and the Legitimacy Debate

· Is Constitutional Review…(1) conservative; (2) an impediment to effective government; (3) should private citizens be allowed to challenge laws on Federalism grounds; (4) motivation: money $$$.

Patrick Monahan, Politics and the Constitution (1987)

· In 1930s, scholars began to question whether judicial review was impartial, neutral and objective.  Weiler (next article) observed that the primary beneficiaries of judicial review in federalism cases appeared to be business interests, who used the courts in order to impeach the validity of laws enacted by representative legislatures.

· There has been a radical evolution in Canadian attitudes towards judicial review over the past century.  But there has also been one constant throughout this evolution.  This constant has been the assumption that judicial review has been and is central to the federal system of government.  From the very earliest years of Canadian federalism, commentators have all agreed that judicial review matters.  The outcome of constitutional litigation is thought to make a real difference for individuals and for government.  

· Intergovernmental bargaining has become popular b/c costs of court-defined solution are huge and less reliable.  Despite courts overruling legislation, government is still able to put in place alternative instruments to achieve their goals.

Weiler, In the Last Resort

· the rich are using constitutional review as a way to serve their own interests and are doing indirectly what they can’t do directly.

· Weiler’s argument is that constitutional review is conservative in that the people with the money can engage in it. 

· He also says that we should not allow private individuals right to challenge validity of statutes on ground they infringe the ‘exclusive’ jurisdiction of another legislative body.

· Weiler argues SCC right to judicial review should be eliminated except when there’s a direct conflict b/w federal and provincial laws, and provincial action which discriminates against extraprovincial products and citizens in international trade.

K. Swinton, SCC and Canadian Federalism: Laskin-Dickson Years
· Principal concern of judicial review: by what right does a court, composed of a few appointed for lengthy terms, invalidate legislative action taken by a democratically elected and politically accountable institution?  

· Three concerns about constitutional review:

1. Unprincipled

Constitution is long outdated b/c it makes no reference to current subjects of legislative concern.  Judges are aware of these problems and take it upon themselves to adapt the constitution through various techniques.  Court holds legislation valid or invalid based on standards which it makes up as it goes along.

2. Perceived lack of judicial competence to deal w/ federalism issues

Determination of constitutional validity of legislation requires a court to consider such questions as the need for a particular law, its impact, efficiency of allocating power to one level of government or the other, etc BUT judges lack evidentiary material necessary to an informed decision.  It’s better to leave this role to technocrats who have necessary info.

3. Questionable legitimacy of judicial decisions overriding legislative action.

Lack of standards makes judicial review inconsistent w/ judicial function.  Courts are not only less qualified to determine needs of federal system but do not have mandate to do so.

Swinton argues judges do not act in ad hoc fashion and make up rules as they go along.  Constitutional documents limit their discretion and judges explain their decisions.  

Reference Re Canada Assistance Plan

· Constitutional Question Act allows LG to refer “any matter” to the court – imposes no limit on the type of question to be asked but court does have discretion to refuse to answer questions which are not justiciable.

· Primary concern of court is to retain its proper role w/in the constitutional framework.  If question is purely political, then court shouldn’t intervene.  Since a court can only resolve a legal question, its decision will serve to resolve a controversy.  

b) Protected Status of Constitutional Review
Amax Potash Ltd. v. Sask. (1977, SCC) - Courts will not question wisdom of enactments which are w/in competence of legislature.  Acts pursuant to ultra vires legislation must be illegal.  Cannot do indirectly what you can’t do directly.

Facts: Govt collected tax from Amax under Potash Reserve Tax Regulations.  Amax said Regulations were ultra vires and that $ should be repaid.  Govt argued that Proceedings Against Crown Act prevented taxes being repaid even if statute authorising doing of an act was beyond powers of the province.

Air Canada v. A.G.B.C. (1986, SCC) - Remedial machinery should not be used to thwart remedy& frusterate constitutonal law

· Facts: AC wanted Gasoline Tax Act declared unconstitutional and $ reimbursed.  To get $ repaid, Crown Proceeding Act required AC to initiate proceedings by way of petition and to obtain fiat (order) from the LG.  AG served petition on LG but advised LG to deny fiat.  Of course, fiat was denied.  

· Issue: Can AG advice LG to grant order under which a claim is made for return of $ alleged to have been levied by an unconstitutional statute?

· Held: AG must conform to requirements imposed by federal structure of the Constitution – he’s bound to advise LG to grant his fiat.  

FEDERALISM DISPUTES - TECHNIQUES OF FEDERALISM REVIEW
· What happens when it is alleged that power has been exercised by a legislature that has been conferred on another level of govt.?

· To answer this kind of thing requires a characterization of the law w/respect to the division of power that is made by ss. 91-95 of the Constitution Act 1867

Constitution Act 1867 - Excerpt ss.91-95
91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Commons, to make laws for the Peace, Order, and good Government of Canada, in relation to all Matters not coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces; and for greater Certainty, but not so as to restrict the Generality of the foregoing Terms of this Section, it is hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say,-- 

And any Matter coming within any of the Classes of Subjects enumerated in this section shall not be deemed to come within the Class of Matters of a local or private Nature comprised in the Enumeration of the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces.(47) 

ENUMERATED FEDERAL POWERS s.91 (ss. 1-29)

	1. Repealed. (44) 

1A. The Public Debt and Property. (45) 

2. The Regulation of Trade and Commerce. 

2A. Unemployment insurance. (46) 

3. The raising of Money by any Mode or System of Taxation. 

4. The borrowing of Money on the Public Credit. 

5. Postal Service. 

6. The Census and Statistics. 

7. Militia, Military and Naval Service, and Defence. 

8. The fixing of and providing for the Salaries and Allowances of Civil and other Officers of the Government of Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance of Marine Hospi- tals. 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Province and any British or Foreign Country or between Two Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of Paper Money. 


	16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights. 

24. Indians, and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters. 

28. The Establishment, Maintenance, and Management of Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in the Enumeration of the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces. (i.e. everything else)


Exclusive Powers of Provincial Legislatures. 

92. In each Province the Legislature may exclusively make Laws in relation to Matters coming within the Classes of Subject next hereinafter enumerated; that is to say,-- 

	1. Repealed.(48) 

2. Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes. 

3. The borrowing of Money on the sole Credit of the Province. 

4. The Establishment and Tenure of Provincial Offices and the Appointment and Payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belonging to the Province and of the Timber and Wood thereon. 

6. The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for the Province. 

7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and Eleemosynary Institutions in and for the Province, other than Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a Revenue for Provincial, Local, or Municipal Purposes. 

10. Local Works and Undertakings other than such as are of the following Classes:-- 

(a) Lines of Steam or other Ships, Railways, Canals, and other Works and Undertakings connecting the Province with any other or others of the Provinces, or extending beyond the Limits of the Province; 

(b) Lines of Steam Ships between the Province and any British or Foreign Country; 

(c) Such Works as, although wholly situate within the Province, are before or after the Execution declared by the Parliament of Canada to be for the general Advantage of Canada or for the Advantage of Two or more of the Provinces. 


	11. The Incorporation of Companies with Provincial Objects. 

12. The Solemnization of Marriage in the Province. 

13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section. 

16. Generally all Matters of a merely local or private Nature in the Province.


Non-Renewable Natural Resources, Forestry Resources and Electrical Energy. 

92A.

 (1) In each province, the legislature may exclusively make laws in relation to 

(a) exploration for non-renewable natural resources in the province; 

(b) development, conservation and management of non-renewable resources natural resources and forestry resources in the province, including laws in relation to the rate of primary production therefrom; and 

(c) development, conservation and management of sites and facilities in the province for the generation and production of electrical energy. 

(2) In each province, the legislature may make laws in relation to the export from the province to another part of Canada of the primary production from non-renewable natural resources and forestry resources in the province and the production from facilities in the province for the generation of electrical energy, but such laws may not authorize or provide for discrimination in prices or in supplies exported to another part of Canada. 

(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws in relation to the matters referred to in that subsection and, where such a law of Parliament and a law of a province conflict, the law of Parliament prevails to the extent of the conflict. 

(4) In each province, the legislature may make laws in relation to the raising of money by any mode or system of taxation in respect of 

(a) non-renewable natural resources and forestry resources in the province and the primary production therefrom, and 

(b) sites and facilities in the province for the generation of electrical energy and the production therefrom, 

whether or not such production is exported in whole or in part from the province, but such laws may not authorize or provide for taxation that differentiates between production exported to another part of Canada and production not exported from the province. 

(5) The expression "primary production" has the meaning assigned by the Sixth Schedule. 

(6) Nothing in subsections (1) to (5) derogates from any power or rights that a legislature or government of a province had immediately before the coming into force of this section.(49) 

Education. 

93. In and for each Province the Legislature may exclusively make Laws in relation to Education, subject and according to the following Provisions:-- 

(1) Nothing in any such Law shall prejudicially affect any Right or Privilege with respect to Denominational Schools which any Class of Persons have by Law in the Province at the Union: 

(2) All the Powers, Privileges and Duties at the Union by Law conferred and imposed in Upper Canada on the Separate Schools and School Trustees of the Queen's Roman Catholic Subjects shall be and the same are hereby extended to the Dissentient Schools of the Queen's Protestant and Roman Catholic Subjects in Quebec: 

(3) Where in any Province a System of Separate or Dissentient Schools exists by Law at the Union or is thereafter established by the Legislature of the Province, an Appeal shall lie to the Governor General in Council from any Act or Decision of any Provincial Authority affecting any Right or Privilege of the Protestant or Roman Catholic Minority of the Queen's Subjects in relation to Education: 

(4) In case any such Provincial Law as from Time to Time seems to the Governor General in Council requisite for the Execution of the Provisions of this Section is not made, or in case any Decision of the Governor General in Council on any Appeal under this Section is not duly executed by the proper Provincial Authority in that Behalf, then and in every such Case, and as far as the Circumstances of each Case require, the Parliament of Canada may make remedial Laws for the due Execution of the Provisions of this Section and of any Decision of the Governor General in Council under this Section.(50) 

Uniformity of Laws in Ontario, Nova Scotia and New Brunswick. 

94. Notwithstanding anything in this Act, the Parliament of Canada may make Provision for the Uniformity of all or any of the Laws relative to Property and Civil Rights in Ontario, Nova Scotia, and New Brunswick, and of the Procedure of all or any of the Courts in Those Three Provinces, and from and after the passing of any Act in that Behalf the Power of the Parliament of Canada to make Laws in relation to any Matter comprised in any such Act shall, notwithstanding anything in this Act, be unrestricted; but any Act of the Parliament of Canada making Provision for such Uniformity shall not have effect in any Province unless and until it is adopted and enacted as Law by the Legislature thereof. 

Old Age Pensions. 

94A. The Parliament of Canada may make laws in relation to old age pensions and supplementary benefits, including survivors, and disability benefits irrespective of age, but no such law shall affect the operation of any law present or future of a provincial legislature in relation to any such matters.(51) 

Agriculture and Immigration. 

95. In each Province the Legislature may make Laws in relation to Agriculture in the Province, and to Immigration into the Province; and it is hereby declared that the Parliament of Canada may from Time to Time Make Laws in relation to Agriculture in all or any of the Provinces, and to Immigration into all or any of the Provinces; and any Law of the Legislature of a Province relative to Agriculture or to Immigration shall have effect in and for the Province as long and as far as it is not repugnant to any Act of the Parliament of Canada. 

THIS IS TO CHARACTERIZE THE TEST
	Overview of Approach

	1) Identify the matter (pith and substance) of the law: (see morgantaller case below for good run thru of analysis)
a) effect (legal and/or practical effects - both are relevent to the characterization of the law)
b) pith and substance, 

c) object and purpose (parliamentary history for example)
d) most important characteristic, 

e) ultimate purpose

2) Identify if the law has dual features

a) Is the law "in relation to" one matter? or

b) Does the law "merely affect" one matter?

3) Does the matter come within classes of subjects? Look at s.91, 92.. Matter can't be too big - ask why, what problem is legislation solving? What is the reason?
4) Exclusively?


1) Matters Coming Within Classes of Subjects

Lederman “Balanced Interpretation of the Federal Distribution of Legislative Powers In Canada” 

· Whose values should determine the validity/usefulness of legislation?

· Central vs. Local Administration have to look at concerns of efficiency and minority claims.  Discusses a danger – “the danger is that if one of these concepts of federal power should be given such a broadly extended meaning, and priority over any competing provincial concept, the federal power would come close to eliminating provincial power. The converse could happen just as easily.” 

Steps to a solution:

1. Identify the ‘matter’ or pith and substance of the challenged law

· Identify the dominant or most importance characteristic of the challenged law.

· Court will often look beyond the legal effect to inquire into the social or economic purpose of the Act.

· Look to the preamble and for clues

2. Assign the matter to one of the ‘classes’ (or heads of legislative power) contained in s.91 (federal) or s.92 (provincial powers).

· Note: not all powers are contained in s.91/92.  s.93 deals w/ education; s.95 w/ agriculture and immigration).

· If aspects of both are present, then the court must assess the relative importance of the respective federal and provincial features of the statute in contrast w/ the other.  Ask what is the more important feature of the law.

· If both are leading features, then federal and provincial laws can operate concurrently provided they do not conflict in what they prescribe for the persons subject to them.

· If there is a conflict, the doctrine of dominion paramountcy has the effect that the federal statute prevails and the provincial one is displaced and suspended.

· Summary: there is no one criteria that should be used in assessing, weighing, judging whether it’s better for the people that this thing be done on a national or provincial level.  There’s no single set of criteria that will suffice.  Lederman relies on the wisdom and good sense of judges, aided by the law and by precedent, to maintain a balanced federalism b/c judge interpreting federal constitution is no automaton – he has critical choices to make at different stages of the process.

· Remember: judicial review (courts right to review actions of other levels of government) can be seen as an important adjunct to the negotiation process in the solution of federal-provincial conflicts.  It cannot preclude political solutions, nor need it detract from their use.

Simeon, “Criteria for Choice in Federal Systems”

· Simeon looks at what standards we can assess, evaluate, justify, defend or attack the structure and operation of a federal system.  Federalism can be evaluated from the perspective of…:

1. The Community: what implications do different forms of federalism have for different images of the ideal or preferred community with which people identify and to which they feel loyalty?

· Federalism represents a dynamic balance b/w regional and national communities, reflected in the relationship b/w federal and provincial governments.  

· Tension threatens federal system when residents of different parts of country hold fundamentally clashing concepts; or when one or more regions develop their identification w/ other regions and the central government becomes weak.

2. Democratic theory:

· What are the consequences of alternative federal arrangements for different conceptions of democracy – for participation, responsiveness, liberty and equality.

· Smaller units more likely to be homogeneous; politicians more sensitive to public if smaller constituency.

· Executive federalism: relations b/w governments are conducted primarily through the negotiations of political executives – argued this limits citizen participation and effectiveness.

3. Functional Effectiveness:

· Who can do it better - province or the federal government?  System as a whole is evaluated in terms of its ability to respond to needs of citizens (delays, facilitate or frustrate governmental responsiveness?).

“In Relation to” and “Ancillary” Doctrines

Walter v. A.G. Alta (1969, SCC) -- Communal properties legislation that prevented Hutterites from acquiring more land held by SCC to be in relation to the control of communal property (provincial) and not religious belief (federal). 

· Facts: Appellants are Hutterites - a group similar to Mennonites who have an agricultural lifestyle. Because they become successful in acquiring land, they had problems with their neighbors who wanted to restrict their ability to buy more land.  Legislature responded by enacting Communal Property Act. s.2(a) (iii) prevents Hutterites from increasing their land holdings w/o permission. 

· Ask: what’s the law in relation to?  Hutterites argue they are being singled out b/c of their religion and that the real purpose of Act is to stamp out their communal living.  Law is challenged on ground that it’s ultra vires the province b/c provision relates to religion which is federal jurisdiction. Section 92(13) gives province power over property. 

· Held: Court holds that Act is about control use of communal lands in Alberta whether it stems from religious belief or not and is thus a valid provincial enactment.

What more could counsel for the Hutterites have done to win?

i. Looked to Hansard (but it was not admissible at the time) group targeted?

ii. Looked for the object and purpose by asking what the minister said when he/she stood up and introduced the Bill

iii. Look at how closely defined colony was to Hutterites practices

iv. Get bureaucratic records

v. Look at practical effects on specific group

vi. Look to Royal Commission reports, government policy papers, task force studies, etc.

vii. Look at newspaper editorials

viii. Compare with private single holdings, are there other laws?

ix. Look at meetings with citizenry

x. Look at preamble

(LOOK AT EVERY POSSIBLE PIECE OF EVIDENCE

Whitbread v. Whalley (1990 - SCC) Laforest: division of powers analysis commences with the identification of "the dominant and most important characteristic of the impugned law" First question to arise is what is the pith and substance of the section/Act (i.e. what is the ‘matter’ of the impugned law;  what’s the true nature and character of the law; what’s the true meaning of the impugned law)? See above for list of s.91/92 powers.

Munro v. NCC (1966, SCC) - faced with conflicting possible characterizations (land use planning? property and civil rights? federal seat of govt.?) of the pith and substance of a fed law expropriating land for the establishment of a green belt around the capital, matter in relation to which law passed found to be federal -- the development, preservation, improvement etc. of the national capital region & the fact that operation affected other areas was no objection to the law's validity.
· Facts: NCC wanted to establish “green belt” around city. NCC needed to expropriate Munro’s property and offered $200K.  Munro wanted $420,000. Negotiations fail and the land is taken anyway.

· Issue: Does NCC have right to expropriate.  Can Parliament grant an administrative tribunal powers to expropriate and deal with property rights (which falls under provincial jurisdiction and land use?). 

· Held: What is the “matter” of law?  What is it in relation to? Court looks to objects and purposes of National Capital Act: (1) to prepare plans to improve the national capital area of Canada so it reflects its national significance. 

· Here, there’s no matter of legislation which more clearly goes beyond local or provincial interests and is a concern of Canada as a whole than the development, conservation and improvement of capital region.  Here, rights of appellant are affected BUT once it has been determined that the matter in relation to which the Act is passed is one which falls within the power of Parliament, it is no objection to its validity that its operation will affect civil rights in the provinces.  Thus, Munro loses. 

Class notes: Prof asks: "But how much can it impact 'incidentally'? To what extent can a law intrude?" We know that there is overlap between fed and provincial but how far can the encroachment go? How far can parliament go beyond the overlap?

	The Ancillary Doctrine -- Approach --see GM Test below!

	IF deep intrusion: (significant, serious)

THEN

must be "truly necessary" absolutely critical or essential

to affect legislation

BUT IF mild intrusion: (not so severe)

THEN

only needs to be a "rational functional connection" "ancillary" "incidental feature of" 




R. v. Morgentaler (1993, SCC) -- Effects, Colourability: when a statute appears to be w/in the enacting bodies jurisdiction but in reality it’s addressed to a matter outside its jurisdiction legislature cannot do indirectly what it cannot do directly. Here,  on the face Medical Service Act appeared to be act that prohibited privatization, but in reality it was attempt to suppress harm of abortions. Province infringing on federal criminal law power -- ultra vires. Court is free to consider relevent extrinsic evidence (p.291)

· Facts: Abortions only available at hospitals and hospitals are subject to provincial regulations. For political reasons, it was difficult to get an abortion.  Morgentaler wants to offer abortions in clinics - leads to an uproar.  In response, the Medical Services Act was amended so that it became an offence to perform an abortion outside a hospital. 

· Issue: Whether the Nova Scotia Medical Services Act and the regulations made under it are ultra vires province on ground they are in pith and substance criminal law.

· Held: 

1. What’s the purpose of the statute?

· Purpose of Medical Services Act –prevent privatization of certain medical services so as to offer uniform quality health care. s.92: prov has jurisdiction to regulate hospitals and health services.

· Purpose often revealed by the effects.  Good purpose will not save a bad statute but bad purpose may not invalidate good statute.

· Colourability: if you can show the purpose is outside its jurisdiction, then it can’t be saved b/c pith and substance is outside jurisdiction. 

2. What are the effects of the law in question?  What does it actually do? (This refers to how the legislation as a whole affects the rights and liabilities of those subject to its terms)
(a) What are the legal effects?  what does the law require? (e.g., prevents certain kinds of land holdings).

(b) What are the practical effects?  what flows from what the law requires? (e.g., devastating effect on Hutterite community).  This is tougher to answer b/c always requires speculation.

· Can’t do indirectly what you’re prohibited from doing directly.

3. Court will sometimes inquire into social or economic purposes which the statute was enacted to achieve, its background and circumstances surrounding its enactment.  Extrinsic Materials: in determining background, context and purpose of challenged legislation, court is entitled to refer to extrinsic evidence if it’s not unreliable (includes legislative history, drafting, Hansard).  

· Here, all House members understood Act’s central feature was to prohibit Morgentaler from doing abortions in a clinic.  Thus, the practical effect is that fewer abortions are offered.  Court determined this is really criminal law and struck it down.  

· Colourability: when a statute appears to be w/in the enacting bodies jurisdiction but in reality it’s addressed to a matter outside its jurisdiction (e.g., designed as taxation but actually aimed at banking).  On the face it appears to be act that prohibited privatization, but in reality it was attempt to suppress harm of abortions.  Can’t do indirectly what you can’t do directly.

British Columbia Securities Commission v. Global Securities Corporation et. al. (2000-SCC) Provincial securities legislation allowing securities commission to require registered brokers in province to produce records "to assist in the administration of the securities laws of another jurisdiction" Held: Section 141(1)(b) of the Securities Act is intra vires the province's property and civil rights jurisdiction.  The pith and substance is the enforcement of the province's security laws.  Part of a valid regulatory scheme. Section is "necessarily incidental" to securities act.

Approach: Legislation is constitutional if it is in pith and substance within the constitutional powers of the enacting legislature.  The pith and substance of a law is the dominant or most important characteristic of the law.  The effects of the legislation may be relevant to its validity in so far as they reveal its pith and substance.  However, merely incidental effects will not disturb the constitutionality of an otherwise intra vires law.   In characterizing the legislation, the court is free to consider relevant, reliable, extrinsic evidence.  

Held: The dominant purpose of s. 141(1)(b) is the enforcement of the province's securities law.  The law furthers this goal in two ways.  First, to regulate effectively the domestic (or intraprovincial) securities market, the appellant will often require access to records located outside the province, access that can most effectively be given by the securities regulator in that jurisdiction.  If the appellant is to expect this co-operation from bodies like the SEC it must reciprocate, as s. 141(1)(b) enables it to do.  Second, s. 141(1)(b) will likely help uncover misconduct abroad by domestic registrants and thus helps the appellant determine the fitness of domestic registrants to trade in the province. While s. 141(1)(b) does involve relations with a foreign authority, it does not attempt to extend the reach of provincial legislation outside its borders. The pith and substance of s. 141(1)(b) falls within the scope of s. 92(13) of the Constitution Act, 1867, "Property and Civil Rights in the Province".  Section 141(1)(b)'s dominant purpose, the effective regulation of domestic securities, has long been recognized to fall within provincial authority.  Moreover, the provinces' authority over securities regulation is not limited to purely intraprovincial matters.  Assisting in the investigation of possible violations of foreign securities laws falls within the appellant's power under s. 92(13) to regulate the province's securities market. 

In the alternative: Ancillary Analysis: Even if s. 141(1)(b) were not in pith and substance provincial, it would clearly be justified under the ancillary doctrine.  The provision is a part of a valid legislative scheme, namely the Securities Act.  Moreover, even assuming that the most rigorous version of the ancillary doctrine applies, s. 141(1)(b) is "necessarily incidental" to the Securities Act. 

	***Division of powers ANALYSIS per GM v. National Leasing***  p.304

	NOTE: Cited in 2000 by Iacobucci (for the court) in the above decision British Columbia Securities Commission v. Global Securities Corporation et. al.
The first step should be to consider whether and to what extent the impugned provision can be characterized as intruding into provincial powers.  If it cannot be characterized as intruding at all, i.e., if in its pith and substance [the provision is federal law, and if the act to which it is attached is constitutionally valid (or if the provision is severable or if it is attached to a severable and constitutionally valid part of the act) then the investigation need go no further.




“Necessarily Incidental” Doctrine, “Rational Functional Connection” Test

· Refers to the extent a statute of one government can impinge on the power of another.

· Necessarily incidental: many laws have been upheld despite their ‘incidental’ impact on matters outside the enacting body’s jurisdiction.  For example, a law in relation to insurance (provincial matter) may validly restrict or even stop the activities of federally-incorporated companies (federal matter).

· Rational, functional connection: allows each enumerated head of power to embrace laws that have some impact on matters entrusted to the other level of government

Papp v. Papp (1970, Ont CA) - It is permissible to deal incidentally with matters of a provincial jurisdiction if it’s necessarily incidental to federal jurisdiction. Here, divorce act=fed; family law act=prov. DA incl provision for interim custody but custody addressed in FLA. Ct finds rational functional connection btw interim custody and divorce. Legislation stands.
· Facts: Father has de facto custody of child b/c wife left. Wife brings petition under Divorce Act. DA (federal) contains provisions regarding interim custody BUT custody is addressed in Family Law Act (provincial).

· Issue: Can Parliament legislate on interim custody?

· Held: DA has limited custody jurisdiction b/c only relates to interim custody and is not final.  What is the limit of Parliament’s power?  To this end, court asks is there a rational functional connection between interim custody and divorce?

· “Where there is admitted competence, as there is here, to legislate to a certain point, the question of limits is best answered by asking whether there is a rational, functional connection between what is admittedly good and what is challenged?”  In other words – the court outlines an approach to the ancillary doctrine.  How far into the jurisdiction of the other order of government may a challenged law extend?  Holds the DA to be valid.

· Here, it’s permissible to deal incidentally with matters of a provincial jurisdiction if it’s necessarily incidental to federal jurisdiction.
· If it’s the Federal Government who commits a deep intrusion into Provincial Power – ask if this is truly necessary?

· If it’s a mild intrusion – employ the rational functional connection test.

General Motors v. City National Leasing (1989, SCC)- Federal combines investigation act created cause of action similar to a tort which is within provincial powers -- Held: As the seriousness of the encroachment varies, so does the test required to ensure appropriate constitutional balance is maintained --case SETS OUT TEST to determine if necessarily incidental/rationally functionally connected & whether impugned legislation is an acceptable intrusion on provincial powers. Look at whether essential to the operation of a large regulatory scheme. Here, large intrusion found necessarily incidental to reg. Scheme BUT if had stood alone, would have been ultra vires.

· Facts: The respondent CNL sued GM under s.31.1 of the Combines Investigation Act. CNL alleged that GM had been paying “preferential” interest rate support to CNL’s competitors. CNL alleged this to be price discrimination contrary to s.34(1)(a) of the Combines Investigations Act (Federal Legislation).  S.31.1 creates a civil cause of action for infractions of the Act notwithstanding the fact that the creation of civil causes of action lies w/in the domain of the provinces.

· Issue: (1) whether CIA or any part of it was intra vires Parliament under s.91(2) of CA1867 and (2) whether 31.1 is w/in competence of Parliament. 

But, s.31.1 gives a personal right to sue for damages which is similar to a tort.  This right of action comes within provincial power at 92(13). Can the intrusion by the Federal Government be justified?
Held:
	Necessarily Incidental Doctrine, Rational Functional Connection TEST from GM v. City National Leasing

	As the seriousness of the encroachment varies, so does the test required to ensure appropriate constitutional balance is maintained.

1. Does the impugned provision intrude on provincial powers, and if so to what extent (if it does not intrude the only possible issue is the validity of the act?)

2. Is the act or a severable part of it valid?  If not valid, that’s end of inquiry.

3. Integration Test: decide what test of “fit” is appropriate.  Fit means how well the provision is integrated into the scheme of the legislation and how important it is for the efficacy of the legislation.  Same test not appropriate in all contexts, must consider the degree to which the provision intrudes on provincial powers.

4. If impugned provision encroaches marginally, then a rational functional test may be sufficient to justify the provision.  If the provision is highly intrusive, then a stricter test is appropriate – Truly Necessary 


· Here, it’s a policy choice and court allows Ottawa to intrude.  If this was a stand alone provision, it would be invalid BUT since this was part of a large regulatory scheme, it was necessarily incidental and part of valid federal legislation.

We test legislation by first looking characterizing whether the power is federal or provincial (pith and substance), then we look at whether the intrusion is acceptable (ancillary doctrine). 

2. Paramountcy

Don’t categorizes these things take them as a whole and simply discuss what is going on- i.e. contradiction, duplication etc. 
Federal legislation is paramount; where the provincial legislation takes away from the purpose of the federal legislation then provincial legislation is overridden.

1. Duplication

2. Contradiction

3. Supplementation

Doctrine of Paramountcy and Concurrency

· Federal Paramountcy: where there are inconsistent (or conflicting) federal and provincial laws, the federal law prevails.  Applies when there two valid pieces of legislation (one provincial, one federal) but w/ different pith and substance.  It’s a judicially developed doctrine – nothing in the CA reaffirms this principle.  If one law is invalid, then the problem is resolved w/o having to invoke paramountcy doctrine.  Paramountcy renders the provincial law inoperative.

· Concurrency: most powers are conferred in either s.91 or s.92 and the powers listed in each section are exclusive to federal and provinces, respectively.  BUT there are three provisions that explicitly confer concurrent powers in CA1867:

1. s.92A(2) confers on provinces power to make laws in relation to the export of natural resources; s.92A(3) is explicit that the power is concurrent w/ the federal Parliament’s trade and commerce power.

2. s.94A confers on feds power to make laws in relation to old age pensions and supplementary benefits, and the section acknowledges the existence of concurrent provincial power.

3. s.95 confers on feds and prov powers over agriculture and immigration.

· Concurrency exists where there are two pieces of legislation that have the same pith and substance.  Concurrency is the exception to the exclusivity principle.

a) Double Aspect Theory  ( "exclusively"? )
· Double Aspect Theory: subjects which in one aspect and for one purpose fall w/in s.92, may in another aspect and for another purpose fall w/in s.91.

· Double aspect theory recognises that some kinds of laws have both a federal and a provincial ‘matter’ and are therefore competent to both the Dominion and the provinces.  When the court finds that the federal and provincial characteristics of a law are roughly equal in importance, then the conclusion is that laws of that kind may be enacted by either the Parliament or the legislature.

Lederman, “The Concurrent Operation of Federal and Provincial Laws in Canada”

· Q: How do you know whether power to pass such a law is federal, provincial or both? A: Look to relative importance of federal and provincial features respectively of the challenged law in contrast w/ one another.  Criteria of relative importance arise from the social, economic, political and cultural conditions of the country and its various regions and parts.  Answers must be guided by and related to the categories and concepts of the BNA Act.

· If the federal features of the challenged law are deemed clearly to be more important than provincial features, then the power to pass that law is exclusively federal, and vice versa.

· BUT if the federal parliament does not choose to use its power of regulation in a particular exclusive federal field, then the province cannot enter the field w/ provincial legislation.

· If there are concurrent fields of legislation (conflict, inconsistency or repugnancy), the federal statute prevails and the provincial is displaced and inoperative.  Three basic states when concurrent legislation exists:

1. Conflict: actual conflict b/w comparable terms of the provincial and federal statutes; citizens being told to do inconsistent things.  Doctrine of paramountcy prevails but this is not always automatic.

· If one has a provincial statute that mixes repugnant provisions w/ supplemental or duplicative ones, it may be that repugnant provisions can be severed.  This depends on the normal test: does the provincial statute still constitute a viable and sensible legislative scheme w/o the obnoxious section?  If severance is not proper, then whole provisions inoperative.  If severance is possible, then one goes on to the question whether the supplemental or duplicative provisions are valid in their own right.

2. Supplement: provincial statute which simply adds something to regulation of the concurrent matter w/o contradicting the federal statute in the field in either a positive or negative sense. Provincial legislation may operate concurrently is there’s no federal legislation in the field or if the provincial legislation is merely supplemental to federal legislation in that field.

3. Duplication
Bell Canada v. Quebec (1988, SCC)--Concurrency and Double Aspect -- provincial occupational health laws do not apply to a Bell (federally regulated) employee -- has immunity from any provincial statute that intrudes significantly into its management enough to impair of paralyze --here, not concurrent, mutually exclusive jurisdictions. But if were conc, then fed paramount anyway.

· Facts: Order to isolate pregnant Bell employee from VDT - offer another job; doesn’t accept.  

· Issue: Whether prov occupational health laws apply to Bell operator (federal employee)?

· Held: Bell is federally regulated - immunity for any provincial statue that intrudes significantly into its management - enough to impair or paralyze.  Meaning of significant invasion: province takes direct aim at a vital part of a federal undertaking - indirectly significantly harms.

· Constitutional values: province may affect but not significantly invade.

· Double aspect theory can only be applied in clear cases where the multiplicity of aspects is real and not merely nominal.  Concurrent legislation may be valid if they are enacted for different purposes and in different legislative contexts which give them distinct constitutional characterizations.

· Here, two legislators have legislated for the same purpose and in the same aspect but they don’t have concurrent legislation, they have mutually exclusive jurisdictions.  If you call it concurrent, then paramountcy applies and federal legislation prevails.

b) Duplication

· Overlapping jurisdictions and duplication is not a conclusive indication of paramountcy.

Multiple Access v. McCutcheon (1982, SCC) - Mere duplication w/o actual conflict or contradiction is not sufficient to invoke doctrine of paramountcy and render otherwise valid provincial legislation inoperative. ‘Duplication is the ultimate harmony’.  (p.312)

· Facts: Charged w/ insider trading under a municipal act.  Defense was that ss.113 and 114 of Securities Act of Ontario were duplications of ss.100.4 and 100.5 of Canada Corporations Act and therefore were inoperative due to doctrine of paramountcy.

· Held: ‘Duplication is the ultimate harmony’.  Concurrent operation is the rule but not if the province weakens enforcement or confuses the citizen about the purpose of federal legislation.  Here, the court says that the legislation is not inoperative as duplication is the ultimate in harmony and the resulting untidiness or “diseconomy” of duplication is the price we pay for a federal system in which economy often has to be subordinated to…provincial autonomy.  Mere duplication w/o actual conflict or contradiction is not sufficient to invoke doctrine of paramountcy and render otherwise valid provincial legislation inoperative. 

**R v. Chiasson (1982, SCC) "careless hunting/discharge of firearm w/o due care and attention" is a provincial offence which is wholly encompassed within CC (which prohibits doing anything with a firearm w/o reasonable precautions for the safety of others.) No conflict. No problem. BUT IF the existence of the duplicative measures weakens Parliament’s attempt to underline social values OR it inhibits enforcement of federal legislation then the provincial measure is inoperative. In this case, not an issue but laforest noted the possibility. (p.323) exam hint--Prof notes that ancillary doctrine relevent here too because provincial regulation has objective of regulating wildlife, safety --internally related to scheme of wildlife mgmt. On own wd be pure overlap

· Facts: Guy was hunting  and was careless- i.e. his gun went off.  Charged under s.50(1) of Fish and Wildlife Act. 

· Issue: Whether Act is intra vires provincial legislator, and if so whether it is inoperative owing to the fact that s.84(2) of CC covered the whole field of its operation. Defense argues section Chiasson is charged with is duplicative of CC.

· Held: Here, La Forest offers some clarification and argues that if the existence of the duplicative measures weakens Parliament’s attempt to underline social values OR it inhibits enforcement of federal legislation then the provincial measure is inoperative. 
· Here, however, the measure is upheld as valid. “SCC has since the McNeil Case reiterated its view that operational conflict must be established to warrant declaring a provincial law inoperative.”

c) Express Contradiction

· Express contradiction occurs when one law expressly contradicts the other.  This occurs when it’s impossible for a person to obey both the federal and the provincial laws (i.e., compliance w/ one law involved breach of the other.

· Negative implication: if feds occupy field of legislation, by implication the province is excluded b/c the area already is legislated by the feds BUT provinces could legislate if their pith and substance is different.

· NOTE: only express contradiction suffices to invoke the paramountcy doctrine.  A provincial law that is supplementary or duplicative of a federal law is not deemed to be inconsistent w/ federal law.

Multiple Access v. McCutcheon (1982, SCC) - Mere duplication w/o actual conflict or contradiction is not sufficient to invoke doctrine of paramountcy and render otherwise valid provincial legislation inoperative. (p.312)

Gillespie v. Gillespie (1973, NBCA) --where prov & fed legislation cover the same matter, feds prevail. Custody granted under divorce act supercedes previous orders under provincial leg -- see also earlier case papp v. papp above

Held: Here, since provincial and federal legislation cover the same subject matter, federal jurisdiction must prevail.  Any custody order made by divorce court under DA supercedes any previous order made under provincial legislation.

**Smith v. The Queen (1960, SCC) Test: where dispute question must be whether or not the matter of the provincial legislation that is challenged is so related to the substance of the Dominion criminal legislation as to be brought w/in the scope of criminal law in the sense of s.91.  If there is repugnancy b/w provincial and Dominion enactments, then provincial is inoperative. Here, provincial securities legislation not encroaching on crim law b/c objective to regulate securities business, a matter in which province had an interest. 
*Compliance with one law means breach of the other- this contradtiction
· Facts: Smith charged under Securities Act w/ failing to file a prospectus disclosing certain information required for mining companies.  Issue arose as to whether the legislation was legislation in relation to criminal law.  The court held it was not. 

· Issue: Whether provincial legislation should be rendered inoperative under paramountcy doctrine b/c of contradiction with CC.

· Held: here, they can operate concurrently and negative implication fails

	Test from Smith v. The Queen: (cross ref to crim law power)
where a dispute arises,

the precise question must be whether or not the matter of the provincial legislation that is challenged

is so related to the substance of the Dominion criminal legislation 

as to be brought w/in the scope of criminal law in the sense of s.91. 

If there is repugnancy b/w provincial and Dominion enactments, 

then provincial is inoperative.



Here, general aim of Act was to “regulate the security business” - it was not legislation in relation to criminal law and that since both levels of government had a legitimate interest, “the enactments could co-exist.”

· Fact that both provisions prohibit certain acts w/ penal consequences does not constitute a conflict. 

· There is no conflict in the sense that compliance with one law involves breach of the other.  Thus, they can operate concurrently.

Magnet says the actual facts of this case don’t indicate this and the obiter may be overly broad.

**Ross v. Reg. Of Motor Vehicles (1975, SCC) convicted for impaired driving per code but diff (stricter) hwy traffic act consequences. Ct found that because parliament did not try to state the law on impaired driving exhaustively, both pieces of legislation are valid (meaning that scummy buckets Ross could not sneak out of the stricter HTA consequences)

· Facts: Ross was convicted under s.234 of CC for impaired driving.  It was determined that his license would not be revoked and that he could drive b/w certain prescribed times (for work).  However, s.21 of Highway Traffic Act orders that every person convicted of impaired driving must be suspended from driving. Ross therefore sought an order declaring that s.21 of the HTA was inoperative.

· Held: 

· “The inconsistency does not lie in the mere co-existence of two laws which are susceptible of simultaneous obedience.  It depends on the intention of the paramount legislature to express by its enactment, completely, exhaustively or exclusively, what shall be the law governing the particular conduct or matter to which its attention is directed.  When a Federal state discloses such an intention, it is inconsistent with it for the law of a State to govern the same conduct or matter.” 

· Here Parliament does not try to state the law on impaired driving exhaustively so both pieces of legislation are valid. 

· This case suggests court will attempt to avoid a conflict.

· Dissent: CC and HTA are in direct conflict; federal must prevail.

SUPPLEMENTATION
**Bank of Montreal v. Hall [1990] SCC-provincial legislation that impairs ability for bank to collect under federal security interest legislation inapplicable to extent that it encroaches on Bank Act. Dual compliance impossible where parliament's purpose frustrated. Cant obey one law w/o disobeying the other.

· Facts: A farmer borrows $ and debt strangles him.  Under s.88 of Bank Act, the bank was given security on the farming equipment.  Provinces respond with legislation (LCRA) that requires bank to go through onerous process before it can repossess equipment. 

· Issue: Is there actual conflict in operation b/w Bank Act and Limitation of Civil Rights Act?

· Held: La Forest states this IS a case where Parliament has enacted, under its power to regulate banking, a complete code that at once defines and provides for the realization of a security interest. 

· Test: Whether operation of provincial act is compatible w/ federal legislative purpose?

· There is no room left for the operation of the provincial legislation and that legislation should be construed as inapplicable to the extent that it entrenches on valid federal banking legislation.  Thus, dual compliance is impossible where application of provincial statute is said to frustrate parliament’s purpose.  There must be a situation where one cannot be able to obey the law of one level of government w/o disobeying law of the other level of government.  Here, contradiction b/w two pieces of legislation.

Here, two statutes differ to such a degree in the approach taken to the problem that the provincial cannot substitute for the federal.  Parliament’s purpose was to facilitate liquidity in the marketplace.

M&D Farm Ltd. V. Manitoba Agricultural Credit Corp. (1992-SCC) Application to foreclose granted under provincial Act during course of stay of proceedings under federal Act —Order given under provincial Act and all subsequent proceedings determined null through operation of doctrine of federal paramountcy. The order made under the provincial statute purportedly authorized the very litigation that the federal stay purportedly prohibited thereby creating an operational incompatibility in the two orders. Given this "express contradiction", the doctrine of federal paramountcy was triggered. Farmer wins.
      The mortgage held by the respondent on the appellants' family farm was in arrears. The respondent gave notice under the federal Farm Debt Review Act that it intended to commence proceedings to recover the amounts outstanding. The appellants responded by obtaining a 30-day stay of proceedings under the same Act. The stay was subsequently extended for the total 120-day period permissible. While the federal stay was still in effect, the respondent sought leave under the province's Family Farm Protection Act and was granted an order by the Court of Queen's Bench authorizing the commencement of immediate foreclosure proceedings. The court was unaware of the federal stay. At issue was whether the order granting leave under the provincial Act contravened the federal Act thereby creating a nullity through the operation of the doctrine of federal paramountcy. 

The constitutional objection arose because the order made under the provincial statute purportedly authorized the very litigation that the federal stay purportedly prohibited thereby creating an operational incompatibility in the two orders. Given this "express contradiction", the doctrine of federal paramountcy was triggered. Since the validity of the leave order has to be determined as of the date it was made, and cannot depend on the respondent's decision not to act on it until expiry of the stay, the order issued pursuant to the inoperative provincial authority was invalid. 

 The invalidity was in the nature of a nullity and not an irregularity. The Court, in considering the distinction between mandatory (where non-compliance results in invalidity) and directory (where non-compliance may in certain cases be relieved against) requirements, must be guided by the object of the statute and the effects of ruling one way or the other. Here, the provincial Family Farm Protection Act was clear as to the consequences of failure to comply. The Court has no authority to breathe life into a leave order rendered inoperative by the doctrine of federal paramountcy. 

d) Interjurisdictional Immunity
Not a contradiction doctrine- it is preserving federal jurisdiction from any exercise by the provinces. 
· Paramountcy: occurs when both central and provincial legislatures have authority with respect to an area and both exercise it, putting two pieces of valid legislation in the field.  Paramountcy is engaged when the two pieces of legislation meet and provide duplicative or contradictory standards.

· Interjurisdictional Immunity applies when a valid provincial law of general application attempts to regulate a federal thing, person or undertaking.  These provincial laws create significant obstacles to the complete existence of the federal thing or person.  The law strips the thing or person of their specifically federal attributes.  This happens w/o legislation meeting and w/o it contradicting.  

· Ask if effect of provincial law is to negate the federal undertaking?

Class Notes:

· Provinces may affect a federal matter (person, place, undertaking) but a province cannot significantly invade (aka sterilize, paralyze, make difficult to operate, damage etc) a federal matter

	Approach to Interjurisdicional Immunity

	Q: How immune are federal undertakings, persons, or things from provincial laws of general application?  

A: Original approach was that provincial law had to sterilize the federal undertaking.  This has been modified in later cases: now, legislation need only “significantly invade” not fatally wound the federal undertaking to be declared invalid.  

"..it is sufficient that the provincial statute… affects a vital or essential part of the undertaking, without necessarily going so far as to impairing or paralyzing it." --Beetz J. Bell Canada v. Quebec
(a) Does it affect a vital part of the federal undertaking?

(b) Does it affect the federal undertaking’s status?

(c) Does it affect the essential capabilities of the federal undertaking?

(d) Is the federal undertaking substantially modified by the provincial undertaking?

Refinement: We are looking for a significant invasion to what is clearly identified as federal!
Meaning of significant invasion (Irwin toy)
(province takes direct aim at a vital part of a federal undertaking;

or

(indirectly, provincial law of general application significantly harms a federal undertaking

Constitutional Values:

(province may affect a federal matter
(province may not significantly invade, change or paralyse a federal matter



**Bell Canada v. Quebec (1988, SCC)--Interjurisdictional Immunity -- provincial occupational health laws do not apply to a Bell (federally regulated) employee -- "..it is sufficient that the provincial statute… affects a vital or essential part of the undertaking, without necessarily going so far as to impairing or paralyzing it." -- here, has immunity from any provincial statute that intrudes significantly into its management enough to impair of paralyze --also, not concurrent, mutually exclusive jurisdictions. But if were conc, then fed paramount anyway.

· Facts: Order to isolate pregnant Bell employee from VDT - offer another job; doesn’t accept.  

· Issue: Whether prov occupational health laws apply to Bell operator (federal employee)?

· Held: Bell is federally regulated - immunity for any provincial statue that intrudes significantly into its management - enough to impair or paralyze.  Meaning of significant invasion: province takes direct aim at a vital part of a federal undertaking - indirectly significantly harms.

· Constitutional values: province may affect but not significantly invade.

· Double aspect theory can only be applied in clear cases where the multiplicity of aspects is real and not merely nominal.  Concurrent legislation may be valid if they are enacted for different purposes and in different legislative contexts which give them distinct constitutional characterizations.

Here, two legislators have legislated for the same purpose and in the same aspect but they don’t have concurrent legislation, they have mutually exclusive jurisdictions.  If you call it concurrent, then paramountcy applies and federal legislation prevails. 

**OPSEU v. A.G. Ontario (1987, SCC) Caution against expanding the doctrine -- Ct did not find II doctrine compelling in this case. Also, inconsistent with "pith and substance" doctrine. Ontario legislature restricted public servants from participating in political activities during federal and provincial elections. Court found leg. valid. If Parliament does not approve of the application of a provincial law to a matter w/in federal jurisdiction it can easily legislate to prevent the unwanted application – once federal legislation enacted, then doctrine of paramountcy would apply. Didn't do. In fact, just opposite. (Own legislation re: ps political activities in fact validates provincial approach.)

· Facts: Ontario legislature restricted public servants from participating in political activities during federal and provincial elections. 

· Issue: To what extent can province regulate political activities of public servants?

· Held:  Doctrine is not particularly compelling.  Not prepared to extend doctrine of II into a field which is unrelated to either of the two historical roots of the doctrine.  Furthermore, feds have a powerful weapon – its own legislation.  If P does not approve of the application of a provincial law to a matter w/in federal jurisdiction it can easily legislate to prevent the unwanted application – once federal legislation enacted, then doctrine of paramountcy applies.  Does not make sense to allow the doctrine to simply sterilize a provincial law that may affect a federal matter. in this case, Fed provincial servants are also prohibited from certain activities during elections & P thus has indicated that it shares the province's approach.

**Canada National Battlefields Commission v. Commission De Transport de Quebec (1990,SCC) - Quebec transportation act regulations inapplicable to the fed operation of a sightseeing bus b/c the provincial statute touches on a vital or essential aspect of the federal thing. Service could not be run w/o a provincial permit. Effect was to negate. “In the case of a federal undertaking, it will generally be said that its specific nature is affected if the provincial statute touches on a vital or essential aspect of its establishment, management, or operation…”
· Issue: whether Quebec Transport Act, and the regulations thereunder are applicable in whole or in part to a federal sightseeing bus transportation service offered to the public by the National Battlefields Commission in the federal park known as the Plains of Abraham Park.

· Held: provincial legislation invalid 

· “In the case of a federal undertaking, it will generally be said that its specific nature is affected if the provincial statute touches on a vital or essential aspect of its establishment, management, or operation…”

· Legislation was invalid b/c it purported to control a federal undertaking.  The service could not be run w/o permit.  Provincial statute touched an essential aspect of a federal thing.

· Ask if the effect of the provincial legislation is to negate the federal undertaking?

Irwin Toy v. Quebec (1989, SCC) - Concept of impairment extends to indirect effects of provincial legislation. Erosion of bell canada case. Vital part test applied only to provincial laws that purported to apply directly to federal undertaking. Where a provincial law has only an incidental effect on the undertaking, the law would be inapplicable only if the law impaired, paralysed or sterilised the undertaking.  

· Facts: s.248/249 of Quebec Consumer Protection Act prohibited commercial advertising at children under 13, subject to exceptions.  Intervenors asserted this legislation was constitutionally inapplicable to a federal undertaking, television broadcasting.  

· Issue: Whether legislation applied to TV stations that were broadcasting television programs. Does the legislation apply to the federal entity?

· Held: The provincial act is intra vires, since the effect on the vital core of the federal undertaking (broadcasting) is not sufficient to impair its operation.

Reasons:

· This case is an erosion of Bell case.

· Bell: the essential and vital elements of a federal undertaking is the exclusive jurisdiction of the feds. No provincial law touching on this core is permitted.

· Vital part test applied only to provincial laws that purported to apply directly to federal undertaking. Where a provincial law has only an incidental effect on the undertaking, the law would be inapplicable only if the law impaired, paralysed or sterilised the undertaking.  

· The impairment doctrine: applies originally in cases of federally incorporated corporations.

· The doctrine can apply to federal undertakings in that where the provincial legislation in fact impairs the undertaking to the extent that it paralyses or destroys it, it will be ultra vires. 

· Here, there is only an indirect effect on the central core of broadcasting, because the provincial act is aimed at advertising.  The effect is not sufficient to impair broadcasting.

· No provincial law is allowed to directly touch the vital core of a federal undertaking.

· A provincial law can have an indirect effect on the vital core of a federal undertaking.  This indirect effect will only be prohibited where the indirect effect amounts to a paralysis of the vital core.

· Province can affect federal matter but cannot significantly invade, change, or paralyze federal matter. 

Steps:

1. Who is provincial law aimed at?

2. If directly aimed at a federal thing and effects a vital part of it, then it’s invalid.

City of Mississauga v. Greater Toronto Airport Authority
Rule: If the provincial law affects a vital or essential or integral part of a federally regulated enterprise, then the otherwise valid provincial law does not apply to that enterprise.

(define the core activity of the federal initiative- i.e. build an airport for the development of a fluid flow of transportation and make it safe) 
Doesn’t matter whether it is strong or weak interference- (any influence)
Property and Civil Rights in the Province

a) introduction

In each province, the Legislature may exclusively make laws in relation to Matters coming within the Classes of subjects next hereinafter enumerated; that is to say…

s.92(13): “ Property and Civil Rights in the Province”
s.92(16): “Generally all matters of a merely local or private nature in the Province”

· Insofar as there’s a residual provincial power, it is 92(13).

· ‘Property and Civil Rights” has come to mean all issues relating b/w citizen and citizen – generally comes to mean anything relating b/w government and citizen.  Does NOT mean ‘civil rights’ in the more familiar U.S. definition.  Civil rights as discussed in s.92(13) means contractual or tortious rights.  It does not mean civil liberties in the older, stricter sense of freedom of belief and expression.  s.92(13) includes, insurance, labour relations, stocks, securities, marketing of products.

· Deeming provision applies to all of s.92 and not just s.92(16).

· Civil rights should not be confused w/ federal trade and commerce power.

b) Scope of Section 92(13)

· The creation of property rights, their transfer and their general characteristics are w/in s.92(13).  The law of real and personal property and all its various derivatives, such as landlord-tenant, trusts and wills, succession on intestacy, conveyancing, and land use planning are w/in provincial power.

Citizens Insurance Co. v. Parsons (1991) - Federal power to regulate for trade and commerce does NOT include the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance in a single province.  Province wins and legislation ruled intra vires the province.

· Issue: whether the statutory conditions prescribed by the Ontario legislature for inclusion in insurance contracts validly fell w/in the provincial head of property and civil rights, or were, in effect, a usurpation by the province of the federal trade and commerce power.

· Held: Sir Montague Smith stated, “The words property and civil rights are plainly used in their largest sense; and there is no reason for holding that in the statute under discussion they are used in a different and narrower one”.  Federal power to regulate for trade and commerce does NOT include the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance in a single province.  Province wins and legislation ruled intra vires the province. 

**Bédard v. Dawson (1923, SCC) "disorderly house case" --provincial legislation that prohibited use of property as "disorderly house" intra vires because court characterized legislation as directed at property and owners, not merely duplicating the criminal code provisions re: bawdy houses and prostitution.--purpose found: to prevent nuisance!

· Facts: An Act Respecting The Owners of Houses Used As Disorderly Houses was Quebec’s attempt to regulate brothels.  Act declared that it should be “illegal for any person who owns or occupies any building…to use or to allow any person to use the same as a disorderly house”.  Unlike the CC (a federal power), where all of the sections prohibit conduct and attach a punishment, this provincial statute prohibits the conduct in prohibiting the keeping of a bawdy house, but did not purport to prohibit the exchange of sex for money. 

· Held: It’s a valid enactment b/c the statute in no way impinges on the criminal law.  It provides for the suppression of a nuisance and the prevention of its recurrence by a civil process.  The owner of the house would be subject to civil penalty.  Here, they’re doing what they can’t do directly, indirectly. Provincial law which prohibited the use of a house as a ‘disorderly house’ was characterized as property law and not as a mere supplement to the CC offences in respect of disorderly houses.  ” This statute is concerned exclusively with the control and enjoyment of property and the safeguarding of the community from the consequences of an illegal and injurious use.”  Court said the legislation was directed at property and its owners – not merely duplicating the CC – purpose of legislation was to prevent a nuisance.

McNeil v. N.S. Board of Censors [1978, SCC] prudish province prohibition of showing of a film found intra vires because the true function (pith and substance) of legislation was the regulation and control of the local movie house trade (and not morality standards that would be in the fed crim sphere) Pretty bogus pith and substance analysis.

Facts: Nova Scotia prohibited the film “The Last Tango In Paris”. 

· Issue: whether the censorship by a local board pursuant to a local statute, Theatres and Amusement Act, was unconstitutional as an invasion of Federal Criminal Power.  Argument was that the statute concerned morality and that this was extension of criminal law.

· Held: Court rejects this argument.  This case is concerned w/ dealings in and the use of property (films) which take place wholly w/in the province and that the legislation has for its true object the regulation and control of the local trade.  Legislation that enforces local standards of morality is not necessarily an invasion of the federal criminal field.  Legislation valid on grounds that it was regulatory and preventative rather than penal.  Legislation upheld as valid b/c purpose, nature and character of legislation of the regulation and control of a local trade.

· Dissent: Laskin – We are dealing with a tribunal that self-determines morality, and that is a direct intrusion on criminal law power.

Rio Hotel Ltd v. N.B. (Liquor Licensing Board) and Local Morality [1987, SCC] - licensing board’s prohibition of nude dancing as a condition on entertainment license upheld as a valid exercise of provincial jurisdiction over property and civil rights. Oh no, not crim at all.. the legislature seeks only to regulate the forms of entertainment that may be used as "marketing tools" (If in pith and substance the legislation is OK, then it doesn’t matter what the effect is and it’s w/in provincial power.  

· Facts: SCC upheld as a valid exercise of provincial jurisdiction over property and civil rights a provincial liquor licensing board’s prohibition of nude dancing as a condition on entertainment license. 

Held:

· “The legislature seeks only to regulate the forms of entertainment that may be used as marketing tools by the owners of licensed premises to boost sales of alcohol.  Although there is some overlap between the license condition precluding nude entertainment and various provisions of the CC, there is no direct conflict…The legislation is prima facie related to property”.  Here, jurisdiction over local trade is provincial and usually attributed to 92(13) but may also cite 92(16).
Concurring judgment: possible that provinces can regulate w/ respect to local morality under authority of 92(16).

(Exam: City lawyer acting for city.  Someone opens up a tavern.  Everyone is upset.  Draft a statute that prohibits nude entertainment.  Impose the max. you can.  What is your statute.  What are your reasons…)
A.G. Quebec v. Kellogg’s Co [1978, SCC] Provincial provision stated that no one shall use advertising intended for children...which employs cartoons.  Broadcasting is a federal power. Ct found Purpose of legislation is consumer protection and not to regulate broadcasting. 
· Facts: Quebec government adopted a regulation under the Consumer Protection Act, regulating advertising aimed at children.  Provision stated that no one shall use advertising intended for children...which employs cartoons.  Broadcasting is a federal power.

· COA: Regulation in question was attempt to legislate on the content of broadcasting – a matter w/in federal jurisdiction.  Federal power in respect of broadcasting is decisive. 

· SCC: Disagrees and states that the regulation does not seek to regulate or interfere with operation of a broadcast undertaking.  It seeks to prevent Kellogg from using a certain kind of advertising – it aims at controlling commercial activity of Kellogg.  Kellogg is not exempt from provincial restriction b/c it elects to advertise through a medium which is subject to federal control.  Says it’s w/in power of province to enact the provision.  Purpose of legislation is consumer protection and not to regulate broadcasting. 

Carnation Co. Ltd. v. Quebec Agricultural Marketing Board (1968, SCC) - Quebec Marketing scheme with board aimed at specific company (Carnation) who arg'd that ultra vires, was federal "trade and commerce"  b/c exported outside Quebec. Ct says: =valid provincial civil and property rights legislation b/c in pith and substance was to regulate local production and producers w/in PQ – it merely ‘affected’ inter-provincial trade. 

· Key points from Carnation: Under 92(13) the provinces have the power to regulate intra-provincial trade, although they lack the power to regulate inter-provincial trade.  In the context of marketing, this distinction is not easy to apply b/c a provincial marketing scheme will nearly always have an impact on producers or consumers in other provinces.  The question is to what extent should a province be permitted to burden inter-provincial trade in the course of regulating intra-provincial trade

· Facts:  Milk producers in PQ.  Marketing scheme with board aimed at specific company.  Carnation had to pay higher milk prices for purchase of raw milk from farmers.  Have to deal with PQ producers through the marketing plan, with prices set by the board.  Similar to labour legislation.  Carnation says that their products are going outside Québec, though produced in PQ.  Therefore, although the raw materials are bought and used w/in the province majority of final product leaves PQ.

· Issue: Has Marketing Board infringed on Parliament’s power to regulate trade and commerce?  Can the province regulate the trade of raw materials used in production within the province for a final product destined for inter-provincial trade?

Held: Yes – it’s valid provincial legislation b/c in pith and substance was to regulate local production and producers w/in PQ – it merely ‘affected’ inter-provincial trade.

· Just b/c goods go outside the province does not make it inter-provincial issue.  Even though actual transaction takes place entirely w/in province – this is an indicator and not determinative.

· Just because there is impact on the extra-provincial trade doesn’t matter.  Labour laws (wage rates) would have same effect but are still valid. The pith and substance is the equality of bargaining power between producer and supplier, which is within civil and property rights.  Therefore, it is local though there is an incidental extra-provincial impact.

· Each transaction must be examined by its own facts.

· Question to ask is not whether the board’s orders might affect the appellant’s inter-provincial trade, but whether the provincial Act is made in relation to the regulation of intra-provincial trade. 

· The impact of the provincial Act on inter-provincial trade is relevant in determining the true aim and purpose of the act, but it is not conclusive.

· Trade wholly w/in province may not necessarily be w/in provincial control exclusively, and also the fact that the provincial control has an effect on inter-provincial trade does not prevent provincial control.

Class notes: Pith and substance is to fix prices for provincial producers.  Incidental effect is to control extra-provincial trade.

c) The Meaning of “Within The Province”

· How to analyze whether property rights are “within the province?”  

· Section 92 relates to property and civil rights w/in the province.  It’s a territorial limitation that squares with the democratic impulse that voters in one jurisdiction not affect voters in another jurisdiction, there is a democratic inspiration for this.

· Locating physical things in physical space – LL.B. offered by University of Ottawa over Internet.  Is the University of Ottawa still “within the province?”

· Relating intellectual concepts to physical space.  Suppose the driver is from BC, where is the right of action?  Location of things that are not things, but ideas.  This is the difficulty reflected in the following cases.

	“Within the Province” Summary

· The reasoning in Churchill Falls will not get you anywhere.  (Better approach is to balance interests vs. interests.

--Democracy (the democratic pulse that inspires territorial limits)

--National/common market.

· Grain trade is treated as international trade b/c mostly exported and intrinsically important to Canadian economy.  If participant in grain trade, need to be licensed by feds.




Royal Bank v. R. [1913, PC] -Creditors have a civil right outside of the province and the province cannot legislate to derogate from this right.  “The statute was … beyond the powers of the Legislature of Alberta, inasmuch as what was sought to be enacted was neither confined to property and civil rights within the province nor directed solely to matters of merely local or private nature within in it.”   

· Facts: At the turn of the century, Alberta had an idea to build a railway company and money was needed.  Source of capital was in Britain - arranged to bring money to Alberta from creditors in the U.K.  Alberta guarantees the re-payment of the loans.  Money is received at Royal Bank in London , then deposited at Royal Bank in New York, then credited to Royal Bank in Alberta.   The railway defaults and lenders are looking for their money.  Creditors demand their money from the Royal Bank.  At CML, creditors were entitled to their money in action for “money had and received.”  While Alberta guaranteed the money, they are not keen to pay it back.  Alberta passes a statute that transfers the money to the credit of the Province.  The Bank challenges the Act of 1910 arguing that it was ultra vires b/c it was not confined to property and civil rights w/in the province. 

· Issue: was it w/in power of legislature of province to pass Act of 1910?

· Held: Creditors had a civil right outside of the province and the province could not legislate to derogate from this right.  “The statute was on this ground beyond the powers of the Legislature of Alberta, inasmuch as what was sought to be enacted was neither confined to property and civil rights within the province nor directed solely to matters of merely local or private nature within in it.”  












***USE THIS****pith/substance - main purpose vs ancillary effect -- Ladore v. Bennett [1939, PC] -4 municipalities amalgamated by province when they became insolvent, had issued bonds, could not repay. Terms of bonds less favourable to creditors. Creditors arg'd that dealt w/rights outside the province. Ct said no, pith and substance was municipalities not insolvency. In fact, province had duty not just the right to step in.

· Facts: Concerned a problem that happened a lot in the “dirty thirties.”  Four municipalities issued bonds.  Things were not working well for the municipalities, could not repay bondholders.  Province steps in and passes “The City of Windsor Amalgamation Act”, which collapses four municipalities into one.  Terms of payment are varied but holders will still get 100% of their money back but not on the same schedule and the interest rate is lowered.  The bondholders holding paper from the City of Windsor attack the Act arguing that the legislation deals with rights outside of the province.

· It was objected to that that reduction in interest altered the rights of creditors residing outside the province.

· Held: Legislation was characterized as “in relation to municipal institutions in the Province by s.92(8) of the British North America Act.”  If local government becomes ineffective in any area b/c of financial difficulties, its not only the right but the duty of the provinces to provide the necessary remedy.  The pith and substance of the Act was municipalities and not insolvency.  The argument that the Act infringes the Dominion’s exclusive power relating to bankruptcy and insolvency, or that they deal with civil rights outside the province, breaks down.

· Colourability: if real purpose was to strip civil rights or engage in insolvency then it could be a colourable attempt and ultra vires the province.

Issues of Extra-Provincial Effect

PROBLEM IS THAT THE INACTING LEGISLATION PROVINCE IS CREATING COSTS FOR THE PROVINCE WHICH IS AFFECTED BY THE LEGISLATION - 
****USE THIS FOR DEMOCRACY PRINCIPLE*****Interprovincial Co-Op Ltd. v. R. [1976, SCC] companies dump pollutants into an Ontario river which end up drifting into Manitoba and destroying a considerable commercial fishery.  Manitoba passes an act that says it would have action against polluter and it’s no defence if the home province said you could pollute. SCC holds law ultra vires -- legislation is aimed at damage caused in Manitoba, it is not directed against acts done in that province-- Can’t prohibit activity that another province permits.

· Facts: Two companies IPCO and Dryden get licenses from Ontario Regional Authority to dump pollutants into an Ontario river.  The pollutants end up drifting into Manitoba, the pollutants end up destroying a considerable commercial fishery.  Manitoba passes an act that says it would have action against polluter and it’s no defence if the home province said you could pollute. 

· Issue: Is the Act beyond Manitoba’s legislative powers?  Does it offend doctrine of territorial limitation?

· COA: Upheld the Manitoba legislation as valid where Dickson stated “ The Courts of Manitoba can and do entertain actions and award damages for torts committed abroad, from which it follows that the Manitoba legislature is competent to define the conditions on which damages in such actions should be awarded, in so far as the matter relates to property and civil rights in the province…”

· SCC: Fail to see how in the present case the Assistance Act can be said to be directed against acts done within Manitoba.  While it can be said that the legislation is aimed at damage caused in Manitoba, it is not directed against acts done in that province; the basic provision on which the claim is founded is an act done outside the province.  Can’t prohibit activity that another province permits.

· Right framework is to look at conflict of laws analysis.  Right of action is outside the province.  “Does not appear to me that a province can validly license on its territory operations having an injurious effect outside its borders…” Manitoba statute not valid.
· Pigeon J: feels Act is outside the province and Manitoba can't use Assistance Act to alter the CML - also suggests that it is inter-provincial pollution which is federal jurisdiction  - neither province has power here.  The fact that the discharge of pollutants occurred outside Manitoba took the discharge outside the legislative authority of Manitoba.  Since acts of the appellants necessarily has inter-provincial effect, then they are a subject-matter w/in the exclusive authority of Parliament.

· Ritchie:  agrees with the result but only on basis that it is a civil right outside the province - the real and substantial interest is outside the province.  Control of pollution of such rivers is a federal matter, the legislation has to do with its effect in damaging property w/in the province of Manitoba.  The discharge of pollutants was licensed by statute in the province where it occurred, and those statutory licenses were civil rights outside Manitoba which Manitoba was powerless to impair.

· Laskin (dissent): really a conflicts problem - Manitoba has a real and substantial interest - Act is valid in his view.  Purpose of legislation was to redress injury suffered in Manitoba, and that the extra-territorial effect was incidental to the main purpose.

· Result of case:  it was a motion to strike out a statement of claim - the action could only proceed as a tort action. 

· Prof:  this is not a conflicts problem - it is a constitutional problem - rules of conflicts are to solve problems of competing sovereignties not within a federation with a single judiciary - strange not to look at the constitution.

Colourable Legislation

Churchill Falls Corp v. A.G. NFLD [1984, SCC] - Nfld ended up in poor deal w/hydro quebec and attempts to get out of by enacting the "reversion act" which reverts lease back to nfld from HQ. HQ argues act is ultra vires b/c interferes w/civil rights outside the province. Court agrees -- finds colourable attempt to deal with one nfld company -- pith and substance is to derogate hq's civil rights in Quebec (where civil cause of action would be)--since you could sue in Quebec then province was interfering. 

· Facts: Newfoundland wanted to develop its hydroelectric resources.  NFLD enters into an agreement with Hydro Quebec.  HQ will help develop Churchill Falls and Quebec agrees it will buy all the power generated in NFLD for 40 years.  HQ has option to extend deal for additional 65 years. These events pre-date the 1973 oil shock to the economy.  There was a second shock in 1979, and oil prices soared leading everyone to search for power.  NFLD feels it has not entered into a good deal with Quebec.  NFLD wants its power back and enacts “Reversion Act’, which reverts the lease back to NFLD.  Quebec argued the Act was ultra vires as it interfered with civil rights outside of the province.

· Issue: Is Reversion Act valid?  Are contractual rights “within the province”?

· Held: What is this statute in relation to?  The Reversion Act is a colorable attempt to interfere with a contract and it derogates from Quebec’s ability to get a fair price.  Court said this is a colourable attempt to deal with one Newfoundland company.  Pith and substance is to derogate HQ rights.  

· Where is the power contract?  Court looked at extrinsic evidence to interpret the legislation.  Looked at dealing b/w NF and PQ.  The effect was to strip assets of company dealing w/ HQ – real objective was about purchase of energy and not this NF company.

· Because of conflict of laws, the right of action is in Quebec.  You can sue on it in Quebec so NFLD cannot legislate to destroy this contract.  The Act is ultra vires.  The logic is very bizarre in this case. 

· Ruth Sullivan: parties assumed the K was outside NF.  But any disputes should have been resolved in PQ not NF.

***USE THIS***FEDERALISM PRINCIPLES******Hunt v. T&N PLC [1993, SCC] - as part of a law suit against a Quebec company, documents are requested from head office. Quebec refuses per their business concerns act. Docs demanded under bc rules. . Quebec argues interfering with civil rights within the province - court holds Quebec legislation ultra vires. Purpose is not keeping documents in Quebec but blocking compliance. Contra comity. Fundamental federalism principle is to recognize judgments in other province's courts.

· Facts: Hunt was working at a plant as electrician in BC and there were asbestos products used.  Hunt gets cancer.  Hunt argues the cancer was caused by the asbestos product exposure and sues T&N for civil damages for illness.  The plant is in BC and documents are requested from Quebec where the corporation is headquartered.  Corporation refuses under the Quebec Business Concerns Records Act and documents are then demanded under BC rules.  T&N says province is given power to legislate respecting civil procedure and enforcement of judicial orders. 

· Held:

· The underlying interest of PQ in enacting this act is that they are directing litigation to stay in the Quebec courts and impede litigation elsewhere.  La Forest employs “a common market approach” and argues that the whole point of blocking statutes is not to keep documents in the province but rather to prevent compliance.  “This leads to strict regulatory laws and discourages international commerce and efficient allocation and conduct of litigation.”  

· It runs counter to comity (courtesy among political entities) – which says that provinces should be nice to each other and respect each other’s judgements.  La Forest feels comity is the principle that governs here and concludes the Quebec Business Concerns Records Act is constitutionally inapplicable to other provinces.  Canadian constitution created common citizenship – emphasized a common market – created a unitary court structure.  Fundamental principle to recognize judgments of other courts.  There’s a constitutional obligation to give full faith and credit to a judgment rendered in another province.

· Federal legislation dealing with the enforcement of judgments b/w provinces is constitutionally intra vires.

Carom et al v. Bre-X Minerals Ltd. et al. -- (ont gen div 1999) ONT class action Act --can ont affect the civil relationships within another province? Ct satisfied that a "real and substantial connection between the defendants and the subject matter of the actions in Ontario, thus meeting the requirement in Morguard and Hunt for the assumption of jurisdiction. P.402-6

Facts: thief salts mine. Prices stock thru roof. But then salting discovered, bubble bursts. Lots of suckers. Decided to launch class action with ppl suing from all over. Ont class action act Bre-X argued that the application of the Act to the facts of this case amounted to an unconstitutional incursion into provincial jurisdiction over property and civil rights, and because the conduct alleged in the statement of claim, as a violation of the Act, did not have any anti-competitive effect. Bre-X further argued that provincial securities legislation provided a complete code regarding disclosure requirements for publicly traded companies, and as such, application of the Act amounted to an unconstitutional incursion into provincial jurisdiction. 

Motion dismissed.  It was at least arguable that the facts, as pleaded, could be anti-competitive in their effect. Thus, the question of whether an anti-competitive element was constitutionally required to establish the statutory cause of action, whether the evidence would support such a finding, and whether a constitutional issue thus emerged, were matters best left to the trial judge.  The provincial legislative provisions referred to by Bre-Ex dealt with misrepresentations made in initial offering bid prospectuses and takeover bid circulars, whereas the issues in this action were representations made in connection with the secondary sale of shares.  None of the pleaded misrepresentations were in the types of documents governed by provincial securities law. 

Wilson v. Servier Canada Inc. (ont - 2000) - see p. 407 for approach. Action against Canadian distributor of diet drugs and against its French parent corporation for negligence, failure to warn and breach of warranty — Proposed "national class" including claimants from Ontario and other provinces — Certification of national class constitutional. Scummy drug mfr appealed. Denied. The product was prescribed, distributed and consumed not just in Ontario, but throughout Canada. For procedural convenience, the action was commenced in Ontario. To achieve the objectives of access to justice, judicial economy and behaviour modification, Canadian consumers should have the option of litigation in one action in one jurisdiction, if the consumer so chooses
"It is by no means unusual that a manufacturer or marketer of a product in one jurisdiction is sued over the allegedly defective product in the jurisdiction in which it is consumed. The Ontario proceeding is in this jurisdiction only because, from the defendants' perspective, the product was consumed in Ontario. That jurisdiction, say the defendants, should not reach out and encompass potential plaintiffs who did not receive or consume the product in Ontario. In my view, that is too narrow a perspective. The product was prescribed, distributed and consumed not just in Ontario, but throughout Canada. For procedural convenience, the action was commenced in Ontario. To achieve the objectives of access to justice, judicial economy and behaviour modification, Canadian consumers should have the option of litigation in one action in one jurisdiction, if the consumer so chooses. The choice (which is available through the opt-out provision) should be that of the consumer, particularly when the defendants are not prejudiced by that choice. "

  The Residuary Power

Lysyk, “Constitutional Reform and the Introductory Clause of Section 91: Residual and Emergency Law-Making Authority”

· s.91 introductory clause provides that Parliament shall have “the authority to make laws for the Peace, Order and Good Government (POGG) of Canada in relation to all Matters not coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces.”

· This has been interpreted to mean that s.91 is residuary power b/c it expressly confined to ‘all matters not coming w/in the classes of subjects by this Act exclusively to the legislature of the provinces”.  This means that any matter not listed in s.92 must be w/in the power of the federal Parliament.

· Some claim it’s incorrect to describe POGG as a residuary in its relationship w/ the enumerated heads of power.  The POGG power is not what’s left after subtraction of the federal (as well as the provincial) enumerated heads; rather POGG is the entire federal power, that is, all power not allocated to the provincial legislatures.  The enumerated federal heads are merely examples of POGG – they do not exist independently on the opening words of s.91.  This leads to the suggestion that POGG is a general power.

Section 91 POGG power is comprised of three segments:

1. Introductory (or enacting) Clause: P can make laws relating to matters ‘not coming w/in’ classes of subjects which the Act assigns exclusively to the provinces.

"It shall be lawful for the Queen, by and with the advice and consent of the Senate and House of Commons, to make laws for the Peace, Order and good Government of Canada, IN RELATION TO all matters not coming within the Classes of Subject by this Act assigned exclusively to the legislatures of the Provinces."

2. Declaratory Clause: P can exclusively legislate on federal matters coming w/in specified classes of subjects: 31 enumerations.

"and for greater Certainty, but not so as to restrict the Generality of the foregoing terms of this Section, it is hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming within the Classes of Subjects next herinafter enumerated, that is to say [enumerations 1-29]"

3. Deeming Clause: things in the federal residuary do not go in the provincial residual – any matter w/in this section doesn’t come w/in local or private nature.  Deeming clause refers to all of s.92 and not just s.92(16).  Some people say s.92(16) is a provincial residuary clause.
"And any Matter coming within any of the Classes of Subjects enumerated in this section shall not be deemed to come within the Class of Matters of a local or private Nature comprised in the Enumeration of the Classes of Subjects by this act assigned exclusively to the Legislatures of the provinces.

· Emergency doctrine: to meet an emergency (temporary and abnormal situation), P may legislate in relation to matters that ordinarily come w/in provinces jurisdiction – supplement to s.91.

· Courts will be inclined to defer to Parliament’s appraisal of whether or not a particular situation qualifies as an emergency, and the appropriateness of the legislative response.

· concern is to craft something that is single, small, not capable of division - i.e. can't be made any smaller - ex. aeronautics, nuclear power - BUT 'dangerous materials" would be too broad.
· The POGG power has been the trunk from which three branches of legislative power have grown:

i. Gap branch

ii. National Concern branch

iii. Emergency branch

a) The residuary power
· One of the offices of the POGG power is to fill gaps in the scheme of the distribution of powers.

· For example, s.132 is drafted in such a way that it’s silent about whether Canada could enter international treaties w/o the Empire’s approval.  POGG has filled this gap by allowing Canada to enter such treaties.

· POGG completes the incomplete assignment of power, it’s does not allow courts to allocate a new matter to either feds or provinces.

Early cases
Russell v. R. (1982, PC) -- The true nature and character of the legislation under discussion must always be determined in order to ascertain which class of subject to which it really belongs.  Because the power is not in s.92, by definition it must fall under s.91.

· Facts: R was convicted of unlawfully selling liquor under Canada Temperance Act.  R challenged legislation as beyond Parliament’s jurisdiction under division of powers.  Act provides for prosecution and penalties.  Act comes into force if one-fourth of electors ask that Act comes into force, followed by vote of all electors.  If Act’s adopted, GG is authorised to proclaim Act in force in that country or city.

Held: Act does not fall w/in provinces jurisdiction b/c not specifically authorised; falls w/in federal jurisdiction b/c relates to POGG.

1. Does the Act in question fall w/in any of the classes of subjects enumerated in s.92 and assigned exclusively to the provinces?

2. If yes, then does the subject of the Act also fall w/in one of the enumerated classes of subject in s.91?  (if yes, then it suggests the subject still belongs to Parliament).  If no, to Q1, then parl has the power to pass such a law.

· The true nature and character of the legislation under discussion must always be determined in order to ascertain which class of subject to which it really belongs.  Because the power is not in s.92, by definition it must fall under s.91.

A.G. Ont. v. A.G. Can (1896, PC) -- court took a narrow view of the residuary power and stated "The exercise of legislative power by the Parliament of Canada, in regard to all matters not enumerated in s. 91 ought to be strictly confined to such matters are of unquestionably of Canadian interest and importance and ought not to trench upon provincial legislation."p.426

· Facts: Deals w/ Canada Temperance Act of 1886 – applied to all provinces.  General scheme of Act was to give electors of every county or city option of adopting, or declining to adopt, the provisions of the second part of the Act that prohibited sale of liquor.  Ont. legislature passed an Act with a view to restoring to municipalities within the province the right to make by-laws, a power they had possessed before the Canada Temperance Act.

· Issue: Did the provincial legislature have the authority to enact s.18?  And, whether P of Canada had authority to enact Canada Temperance Act?

· The authority of the Dominion Parliament to make laws for the suppression of liquor traffic in the provinces is maintained upon the ground that the legislation deals with matters affecting “the POGG of Canada.”  The court took a narrow view of the residuary power and stated “ the Dominion Parliament has no authority to encroach upon any class of subjects which is exclusively assigned to provincial legislatures by s.92.”

· Lord Watson “ But great caution must be observed in distinguishing between that which is local and provincial, and therefore within the jurisdiction of the provincial legislatures, and that which has ceased to be merely local or provincial, has become a matter of national concern, in such sense as to bring it within the jurisdiction of the Parliament of Canada.”

· Looking back at the decision Russell v. Reg, the restrictive provisions of the Act were valid enactment’s relating to POGG of Canada when they have been duly brought into operation in any provincial arena w/in the Dominion.  Here, Ont legislature has jurisdiction to enact s.18.

Matters “Not Coming Within” Section 92

A.G. Ont. V. Canada Temperance (1946, PC) The true test must be found in the real subject matter of the legislation; if it is such that it goes beyond local or provincial concern and must from its inherent nature be the concern of the Dominion as a whole”.  If this test is satisfied, then the matter comes w/in the POGG power in its national concern branch.

· Issue: Essentially a re-run of the Russell Case.  Question referred to Supreme Court of Ontario asking whether certain sections of the Canada Temperance Act are constitutionally valid. 

· Held: Object of the Act of 1878 was to authorize the adoption of a system of local option in regard to the sale of liquor in counties and cities throughout the Dominion. The true test must be found in the real subject matter of the legislation; if it is such that it goes beyond local or provincial concern and must from its inherent nature be the concern of the Dominion as a whole”.  If this test is satisfied, then the matter comes w/in the POGG power in its national concern branch.

Court looks back at following case:

Toronto Electric Commissioners v. Snider (1925) – This case commented on the decision in Russell. Lord Haldane said the decision in Russell can only be supported “day to day”, not on the footing of having laid down an interpretation.  The assumption at the time when Russell was decided was that “the evil of intemperance at that time amounted in Canada to one so great and so general that at least for the period it was a menace to the national life of Canada.”

The decision in Russell sustained the Act as emergency legislation but there was nothing to suggest the Act was temporary.  It’s the nature of the legislation and not the existence of an emergency that must determine whether legislation is valid or not.  Here legislation was not temporary and declares Act unconstitutional. 

(b) The National Concern Doctrine (NCD)

· The NCD has been applied by SCC to provide a basis for legislation under the introductory clause of s.91.  Generally, the cases follow Lord Watson’s warning in Local Prohibitions that use of power “ought to be strictly confined to such matters as are unquestionably of Canadian interest and importance, and that great caution must be observed in distinguishing matters that are “local and provincial” and matters that are of “national concern”.

· Usually only applied when there’s a new power not considered at Confederation (e.g., aeronautics, broadcasting and communications, atomic energy).  If the area is of sufficient national concern and it’s new, then it goes to feds.

Johannessen v. West St. Paul, [1952]: Questions were raised about the municipal zoning of City of West St. Paul.  Whether or not aeronautics could be justified by the residuary power.  Court stated that aeronautics is an activity, which must from its inherent nature be a concern of the Dominion as a whole.  The field of legislation is not capable of division in any Practical Way.”

Munro v. National Capital Commission [1966]: SCC held that the development of a legislatively designated area surrounding Ottawa was of sufficient national concern to be encompassed by the federal residuary power. 

“I find it difficult to suggest a subject matter of legislation which more clearly…is the concern of Canada as a whole than the development, conservation and improvement of the National Capital Region in accordance with a coherent plan in order that the nature and character of the seat of the Government of Canada may in accordance with its national significance. The Act deals with a single matter of National Concern.”

Emphasis on reasoning that it be:

· single matter of national concern; distinct

· degree of unity that makes it indivisible, an identity which makes it distinct from provincial matters (i.e., not capable of division)

· matters from their inherent nature are a concern of the Dominion as a whole

Re Anti-Inflation Act (1976, SCC)-- Majority: Act sustainable as crisis (emergency) legislation, it’s not necessary to consider whether inflation is a matter of national concern.  Could also be considered interest of the Canadian monetary system. --see p.435, 437, 440 highlighted portions

· Facts: Following a 20-month period of double-digit inflation, feds announced a comprehensive wage and price control program.  Anti-Inflation Act controlled increases in wages, fees, prices, profits and dividends in certain areas of the private sector.  Most of the private sector relations that were regulated by the Act were under Provincial jurisdiction.  Majority of SCC upheld the constitutional validity of the Act as an exercise of Federal Emergency Power.  Act went really deep, all private sectors in the Province were controlled by Act.

· Issue: Does inflation fit within the national concern criteria?

· Majority: Act sustainable as crisis (emergency) legislation, it’s not necessary to consider whether inflation is a matter of national concern.  Could also be considered interest of the Canadian monetary system. 

· Dissent: Act had to make clear that it was responding to a crisis.  He was prepared to accept that containment and reduction of inflation was the occasion for the enactment, but does not agree that inflation is the subject matter of the Act.  Argues Act is a law relating to regulation of local trade to contract and property and civil rights in the Provinces.

· Beetz (dissenting on question 1)  takes a philosophical approach and quotes Professor LeDain: “Containment and reduction of inflation…is an aggregate of several subjects some of which form a substantial part of the provincial jurisdiction.  It’s lacking in specificity and is so pervasive that it knows no bounds.  Beetz didn’t think it could be supported under NCD of POGG. p.435 " If the first submission is to be accepted…Parliament could (extend the AIA to provincial public servants).. decide to control and regulate at least the maximum salaries paid to all provincial public servants notwithstanding any provincial appropriations, budgets and laws. Parliament could also regulate the wages paid by municipalities, educational institutions, hospitals.."

Here, P trying to fight inflation using provincial powers.

R. v. Hauser (1976, SCC) [Newness] Narcotic control is essentially a new problem which did not exist at the time of Confederation and cannot be put in the class of matters which are of a merely local or private nature.  Falls under POGG. 

· Facts:  Is Narcotics Control Act criminal or under POGG?  If criminal, then the AG of the province prosecutes, whereas if it is under POGG, then it is the AG for Canada.

· Issue: Is Narcotics Control Act criminal or under POGG?

· Held: It’s POGG legislation

· Narcotic control is essentially a new problem which did not exist at the time of Confederation and cannot be put in the class of matters which are of a merely local or private nature.  

· Mere fact that severe penalties are provided for violations cannot of itself stamp out a federal statute as criminal law.

· Therefore, it is under POGG b/c it’s properly dealt w/ on same footing as other new developments (i.e., aviation and radio communications)

Dissent: The NCA in pith and substance is clearly criminal and federal juris.

Note:

· Hogg says this is wrongly decided - it is not new because the issue of narcotics is not arising for the first time.  Today, clear that feds can prosecute criminal offenses.  Not clear if it is exclusive or concurrent power.

R. v. Crown Zellerbach Canada (1988, SCC) Ocean Dumping Control Act regulates all of the sea, including internal waters of Canada other than fresh water.  Respondent challenged legislation on ground that dumping in provincial waters not shown to pollute extra-provincial waters.  Majority: there is an international character / extra- provincial effect of marine pollution, and marine pollution is a single, indivisible matter of national concern. 

· Facts: While carrying out logging operations, company dumped wood waste into waters w/in province of BC.  The Ocean Dumping Control Act regulates all of the sea, including internal waters of Canada other than fresh water.  Respondent challenged legislation on ground that dumping in provincial waters not shown to pollute extra-provincial waters.  Feds contended control of dumping in prov marine waters is part of a single national concern – prevention of marine pollution.

· Issue: Can federal legislation preventing marine pollution extend to the regulation of dumping in provincial marine waters?

Held: 

· Majority: there is an international character / extra- provincial effect of marine pollution, and marine pollution is a single, indivisible matter of national concern.

· Dissent: characterizes the legislation as environmental protection, which is not new, nor is it a single, cohesive matter.  Impact on provincial powers is great since it is traditionally within provincial jurisdiction.

Reasons:

· Act characterized as controlling marine pollution, not just dumping.

· Cannot find a basis in s. 91, so look to POGG.

· National concern is firmly established, and consists of:

1. National concern is distinct from emergency doctrine (which is necessarily temporary in nature)

2. Applies to new matters which did not exist at Confed, AND to matters which, though originally of a local or private nature, have since become matters of national concern.

3. It must be a matter of national concern which must have a singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of provincial concern, and have a scale of impact on provincial jurisdiction that is reconcilable with the fundamental distribution of legislative power under the Constitution. 

· The Provincial Inability test: (a factor in answering #3) What would be the effect on extra-provincial interests were there a provincial failure to deal effectively with the control or regulation of the intra-provincial aspects of the matter (i.e., failure of one province to deal w/ the matter will endanger interests another province).

· A distinct matter would come w/in provincial power if it came w/in ‘property and civil rights in the province’ (s.92(13)) or if it were ‘of a merely local or private nature in the province’ (s.92(16)).

· Only that aspect of the problem which is beyond provincial control would be under POGG b/c it is only residual powers (this conflicts with Beetz in Anti-Inflation) BUT, the provincial inability test is useful to determine if there is the requisite singleness or indivisibility.

· The dumping in salt water has this singleness; legislation is valid

LaForest Dissent:

· The regulated activity is wholly w/in province b/c takes place on provincial land.  Matter falls w/in provincial powers unless it can be shown to be in POGG.

· Important to link the prohibition to the purpose sought to be achieved; prohibition against dumping substances into provincial waters must be linked to some federal power.

· Marine waters extend upland - line between salt and fresh water is not clear - impact on province is too big - effect on extra-provincial interests is not large - deals with activities that have no reasonable likelihood of polluting.  Not issue of national concern.

· Environmental control does not have the distinctiveness to meet the test under the national concern doctrine (the majority doesn’t oppose this - they decided that marine pollution was of national concern b/c it’s predominantly extra-provincial and international in character, and possesses sufficient distinctness).

POGG and Labour Relations at Nuclear Power Plants:

· SCC held that labour relations at Ontario Hydro nuclear plant is predominantly extra-provincial and possesses sufficiently distinct characteristics to make it subject to Parliament’s residual power (Ontario Hydro v. Ontario).  Dissent: while feds have control over atomic energy, POGG doesn’t extend to labour relations b/c feds don’t need control over labour to exercise jurisdiction of atomic energy.  In short, labour relations are not part of the single, distinctive and indivisible matter identified as atomic energy.

c) Emergency

What are the purposes of the emergency power?

1. To give Ottawa power to deal with emergencies.

2. To suspend constitutional rights as necessary.

Power gets concentrated to the center sufficient to deal with the problem (e.g., war, natural disaster, nuclear spill, economic collapse). 

How do we recognize emergency legislation?

When does Parliament have power to enact emergency legislation?

How long does Parliament have to wait before legislating?

	APPROACH TO EMERGENCY POWERS

From the anti-inflation reference: 

· All judges distinguished between emergency powers and national concern.

· To be upheld as emergency legislation: (Laskin)

· requires a crisis;

· doesn’t require an express statement;

· the crisis legislation must be temporary

· obligation on federal government to show a rational basis for thinking there is a crisis, not actually prove the crisis; 

· To be upheld as national concern: (Beetz)

· power not in provincial list;

· must be new subject matter (gap);

· must have a degree of unity and coherence;

· must have a minimal scale of impact on the provinces.
Summary of Emergency Power:

When can Parliament Enact Emergency Legislation?

1. War, sudden danger to social order (Fort Francis)

2. Highly exceptional circumstances (Board of Com)

3. In peacetime (FLQ Crisis)

How long does Ottawa have the power?

· It has to be limited in time since emergencies are temporary.

Limited according to the nature of the emergency.




Re Board of Commerce Act (1922, PC) -- Emergency power must be TEMPORARY

· Facts: Post-war Parliament created Board of Commerce, which had anti-trust power to prevent combines which included the power to control distribution and sales.  A clothing store in Ottawa got caught in the Board’s net for unfair profits.  The store was ordered to return excess profits and the store argues the legislation is unconstitutional.  

· Issue: Legislation was challenged on the basis that its purpose was to control contract for sale of goods – something that is a s.92.13 provincial power. 

· Court: Act was passed when peace was already declared.  Act is not defined to a temporary purpose or timeframe.  B/c Act continues w/o limits, its difficult to see it as emergency legislation.  Caution has to be taken in distinguishing between normal and abnormal circumstances. 

· Note: emergency power must be TEMPORARY

Fort Francis Pulp & Power Co. v. Man. Free Press Co. (1923, PC) Overriding powers in s.91 can come into being by national emergency and would concern nothing short of POGG.  Emergency transforms what might otherwise be matters normally reserved exclusively for prov.  As to these interests, the Dominion Parliament must be left with considerable freedom to judge

· Facts: Regulations were passed under War Measures Act and a Paper Control Tribunal was set up. Concern was sale of paper in excess of controlled prices. 

· Issue: Whether the orders in council, and the statutory basis on which they rest, and the proceedings of the Paper Control Tribunal are intra vires the Dominion. 

· Held: Overriding powers in s.91 can come into being by national emergency and would concern nothing short of POGG.  Emergency transforms what might otherwise be matters normally reserved exclusively for prov.  As to these interests, the Dominion Parliament must be left with considerable freedom to judge.  Courts should not second guess this but he does not totally abandon the idea of judicial review.  

· Here, J strikes down the legislation that comes in at end of the war, but temporary war measure regulations are sustained. 

Re Anti-Inflation Act (1976) Having regard to its temporary character, the Act is upheld.  Act upheld 7-2 as a valid exercise of the federal Parliament’s emergency power.

· Facts: Wage/Price controls imposed that extended to private sector; claimed emergency legislation.  Scheme was administered by federal tribunals and officials.  Scheme was temporary and automatically expiring at the end of 1978 unless terminated earlier.

· Held:  Having regard to its temporary character, the Act is upheld.  Act upheld 7-2 as a valid exercise of the federal Parliament’s emergency power.

· Issue: Can POGG justify the legislation?

 Judgement:

· Laskin, majority (4): Yes, based on the emergency power.

· Ritchie, concurring (3);

· Beetz, dissent.

Laskin:

· Preamble said inflation was an issue of serious national concern but preamble did not mention emergency. Laskin and Ritchie: preamble made no mention of the act but this did not prevent them from characterising legislation as emergency measure.  Do you have to say it’s crisis/emergency legislation? Laskin ambivalent.

· The fact that there had been rising inflation at the time federal action was taken, that inflation is regarded as a monetary phenomenon and that monetary policy is w/in exclusive Federal jurisdiction persuades me that the Parliament of Canada was entitled to act from the springboard of its jurisdiction over monetary policy and is valid legislation for POGG of Canada.

· All the court needs to do is find that a rational basis exists for finding an emergency; court does not need to find that an actual emergency exists.  Moreover, it’s for the opponents of the legislation to establish an absence of a rational basis.

· Evidence: extrinsic evidence need only show that there is a rational basis for the legislation, and can include judicial notice. The evidence shows a rational basis for requiring a temporary action to meet a situation of economic crisis imperiling the well-being of the people of Canada as a whole and requiring Parliament’s stern intervention in the interests of the country as a whole.  Can look to white paper, speeches, Hansard for evidence.

· The debates from Parliament is not to support the legislation, but how to characterize the legislation. Legislative facts can be introduced in the case without seeking leave of the court. Append socioeconomic material to your factum.

· The federal government could also have argued that the act was supported under other heads of federal power, such as monetary policy, trade and commerce.  All key controls of the economy are federal, therefore this is a federal power.

· Bottom line: Act is valid under POGG, because of the circumstances and the temporary nature, do not invade provincial powers.

Ritchie J. – 

· It qualifies as emergency legislation if there is an urgent and critical situation that affects all Canadians.  Emergency still occurs if “motivated by urgent necessity “ and  “created by highly exceptional circumstances – even during times of peace – that is of such authority to transcend authority in leg.  Do you have to say it’s emergency legislation?  look to white paper.

· If there’s an emergency power, you’ll find it in introductory POGG clause not s.91.  Burden of proof is on opponents of legislation.  Opponents must prove on ‘very clear evidence that an emergency had not arisen when the statute was enacted.  POGG is limited to dealing w/ critical conditions and must be temporary legislation.

· Look to white paper to see if there was an emergency.

Beetz – Disagrees  

· Emergency: Parliament should not have recourse to its emergency power except in the most explicit terms indicating that it is acting in the basis of that power.  Beetz says Parliament is required to expressly signal in preamble or text that it purports to act on the basis of the emergency power.  Beetz’s position is to require political responsibility, can’t have access to this power except in the most extreme circumstances.  In order to invoke emergency powers, there must be a clear indication. The express statement that it is an extraordinary exercise of power in an emergency situation is not conclusive, but its absence is fatal.  The fact that the legislation is temporary is not conclusive.

· The emergency doctrine operates as a partial and temporary alteration of the distribution of powers b/w Parliament and the provincial legislatures.  The emergency branch should be confined to the temporary and extraordinary role required for national regulation in time of actual war (or other emergency).

· Here, inflation is not of national concern and is not new – look to regular division of powers.  Can only use s.91 outside an emergency if point to a discrete national concern dimension at Confederation.

· Beetz (speaking for the majority of the court on this issue but dissent in the result): disagreed that a topic as broad as “the containment and reduction of inflation” could be authorised for the POGG power.  Except in times of emergency, even the POGG power would embrace a new matter only where it was “not an aggregate but had a degree of unity that made it indivisible, an identity which made it distinct from provincial matters and a sufficient consistence to retain the bounds of form”.  The point is that the federal Parliament should not be able to extend its authority into fields of provincial competence by enacting laws upon subjects so diffuse and pervasive that they do not fit w/in any enumerated power.  In other words, a federal law that purports to regulate matters w/in provincial (as well as federal) competence cannot be saved by classifying the law as in relation to a matter as broad and diffuse as inflation.

· Legislation CANNOT be supported under the national concern branch of the POGG power.

· The Act should be classified for constitutional purposes not in terms of the Act’s ultimate purpose (to contain inflation) but in terms of its operation and effects, and in these more specific terms the Act was in relation to wages, prices and profits, which were matters w/in property and civil rights in the province.

· POGG power performs two separate functions in the Constitution:

1. It gives the federal Parliament permanent jurisdiction over ‘distinct subject matters which do not fall w/in any of the enumerated heads of s.92 and which, by nature, are of national concern.

2. The POGG power gives the federal Parliament temporary jurisdiction over all subject matters needed to deal with an emergency.

· Difference between the national concern doctrine and the emergency power.

· National Concern: examples are the airplane and the national capital act, since in substance it is not within the enumerated heads of 91 and 92 and is not of a merely local or private nature. The effect is permanent, though limited to the identity of the subject as a national concern.

· Emergency powers: knows no limits other than those dictated by the crisis, one which will always be the temporary nature of the crisis. The practical effect is to take concurrent and paramount jurisdiction over provincial matters: the exercise of the emergency power amounts to a temporary property tanto amendment of a federal constitution by the unilateral action of parliament.

Summary:

· Judgment drew a clear distinction b/w special and temporary legislative authority accruing to Parliament in emergency situations on the one hand and, on the other, the authority it enjoys at all times to enact legislation over matters which are residual in the sense of falling outside the classes of subjects assigned to the provinces.

Ratio:

· All judges distinguished between emergency powers and national concern.

· To be upheld as emergency legislation: (Laskin)

· requires a crisis;

· doesn’t require an express statement;

· the crisis legislation must be temporary

· obligation on federal government to show a rational basis for thinking there is a crisis, not actually prove the crisis; 

· To be upheld as national concern: (Beetz)

· power not in provincial list;

· must be new subject matter (gap);

· must have a degree of unity and coherence;

· must have a minimal scale of impact on the provinces.
Summary of Emergency Power:

When can Parliament Enact Emergency Legislation?

4. War, sudden danger to social order (Fort Francis)

5. Highly exceptional circumstances (Board of Com)

6. In peacetime (FLQ Crisis)

How long does Ottawa have the power?

· It has to be limited in time since emergencies are temporary.

Limited according to the nature of the emergency.

Trade & Commerce Affecting the Dominion

	Exam advice:

1. Need to go through development of cases b/c each one stands on its own (compare and contrast).

2. If beyond inter-provincial, look for a regulatory scheme

3. See what provincial and federal Act’s actually do – identify cases that are relevant then develop a conclusion.

Quick summary of General Trade and commerce schemes not allowed:

1. regulating a single trade, even though on a national basis (Labatt Breweries)

2. regulating a series of individual trades by various regulations or trade codes applicable to each individual sector (Re Anti-Inflation Act)

3. controlling production in a local area (Canadian National Transportation)

4. proscribing the ethical conduct of persons engaged in trade unconnected to a general regulatory scheme governing trade relations (Vapour Canada)

regulating contracts of a particular business or trade (Parsons)



	APPROACH -- see also p.540 research note
Court established that the federal power consisted of two branches: (citizens insurance co. v. parsons)
(1) international and inter-provincial trade

(2) and general regulation of trade affecting the whole country (doesn’t necessarily require flow b/w the provinces)

· The regulation of any particular business or trade, however, and intra-provincial trade (within the province) were to be determined within provincial power under s.92(13).

· Note: difficulty here is defining the point where trade and commerce becomes sufficiently inter-provincial so as to come w/in the federal power.

Clue: if a provincial statute, ask if the statutes pith and substance relates to intra-provincial trade?

Three hallmarks of validity for legislation under the second branch: (mcdonald v. vapour)

1. The impugned legislation must be part of a general regulatory scheme;

2. The scheme must be monitored by the continuing oversight of a regulatory agency;

3. The legislation must be concerned w/ trade as a whole rather than w/ a particular industry
The T&C head cannot be applied to the regulation of a single trade, even though it be on a national basis.  Federal legislation that is targeted a specific industry –is prohibited, even if the industry is dominated by a few large firms which advertise and market their products on a nation-wide basis. (labatt's breweries of canada v. AG Canada)

Test for a valid exercise of the general trade and commerce power effecting the Dominion: (A.G. Can. V. C.N. Transport (1983 SCC)
1. Presence of a national regulatory scheme(mcdonald v. vapour)

2. The oversight of a regulatory agency (mcdonald v. vapour)

3. Concern w/ trade in general rather than w/ an aspect of a particular business (mcdonald v. vapour)

4. That the provinces jointly or severally would be constitutionally incapable of passing such an enactment
5. That failure to include one or more provinces or localities would jeopardize successful operation in other parts of the country. 

Elements of a Valid Regulatory Scheme: (A.G. Can. V. C.N. Transport (1983 SCC)
1. Party being regulated has caused the need for the regulation and receives some benefit from the regulation;

2. The challenged statute delineates certain required or prohibited conduct, creates an investigatory procedure supervised by public regulators, and establishes remedial or punitive mechanisms.

3. The major elements of the regulatory scheme should be statutory – a totally discretionary ability to regulate should not be upheld as a regulatory scheme.

Scheme must be national in scope – in either its design or effect the regulatory scheme should not be limited to one local area.  The effect of legislation should be regulating inter-provincial trade more than it does intra-provincial trade.



Citizens Insurance Company of Canada v. Parsons (1881): unlimited potential implicit within trade and commerce power rejected - ct est'd that fed power consists of 2 branches: a) int'l and inter-prov b)gen regulation of trade affecting whole country -- any partic bus or trade or trade within the province is regulated by the provinces.

Facts: Provincial statute stipulated that certain conditions were to be included in all fire insurance policies entered into in the province. 

· Held: PC held the Ontario Act was valid law in relation to property and civil rights in the province under s.92(13), and in doing so rejected the unlimited potential implicit in the wording of the federal trade and commerce power.  Court established that the federal power consisted of two branches:

(3) international and inter-provincial trade

(4) and general regulation of trade affecting the whole country (doesn’t necessarily require flow b/w the provinces)

· The regulation of any particular business or trade, however, and intra-provincial trade (within the province) were to be determined within provincial power under s.92(13).

· Note: difficulty here is defining the point where trade and commerce becomes sufficiently inter-provincial so as to come w/in the federal power.

Clue: if a provincial statute, ask if the statutes pith and substance relates to intra-provincial trade? 

Home Oil Distributors Ltd. A.G.B.C. [1940, SCC] Act regulated a business that’s entirely w/in the province--held that since pith and subst entirely within the province it is intra vires within the province and it doesn't matter if it affects prices in another province.
· Facts: Imported products were hurting the coal industry – provinces wanted to set limits on prices – Act regulated a business that’s entirely w/in the province.  Plaintiff’s claimed that Coal and Petroleum Products Control Act were ultra vires provincial legislature b/c it allowed Board regulation of industry and products w/in the province, and places limits of prices of petroleum products received from outside the province.

· Held: legislation is intra vires the province

· Kerwin: the legislation is confined to regulating transactions that take place wholly w/in the province and are therefore sovereign powers granted to the legislature by virtue of s.92.  Pith and substance of the Act is to regulate businesses entirely w/in the province and its impact outside BC market doesn’t change the pith and substance.  Even though the scheme effected coal produced outside the province that was sold in the province, the scheme is valid.
· Note: what is a transaction that takes place wholly w/in a province?

Reference Re Farm Products Marketing Act (1957, SCC) reference as to the validity of The Farm Products Marketing Act of Ontario - legislation was intra vires but four judges indicated that federal power would extend to some transactions which were completed w/in a province; in other words, sometimes a provincial power over intra-provincial transactions would not extend to transactions which were really part and parcel of inter-provincial trade - KEY TEST: what is the pith and substance of the transaction?
· Facts: This was a reference as to the validity of The Farm Products Marketing Act of Ontario.  The Board was given authorization to approve a marketing agency to conduct a pool for the distribution of all money received from the sale of regulated products.

· Held: Majority – legislation was intra vires but four judges indicated that federal power would extend to some transactions which were completed w/in a province; in other words, sometimes a provincial power over intra-provincial transactions would not extend to transactions which were really part and parcel of inter-provincial trade.

· KEY TEST: what is the pith and substance of the transaction?

· Kerwin: [focus on where transaction takes place] the fact that an non-Ontario resident has the intention to take products outside Ontario does not deprive the legislature of its power to regulate the transaction – once a statute aims at the regulation of trade in matter of inter-provincial concern, it is beyond the competence of provincial legislature.  Once an article enters into the flow of inter-provincial or external trade, the subject matter ceases to be a mere matter of local concern BUT there’s no fixed percentage when this occurs.

· Rand: [destination of product] Dominion is a single market – trade beyond the province is federal – trade activity w/ extra-provincial interest is federal – processing for export is federal – comprehensive regulation requires cooperation b/w provincial and federal.  If in a trade activity, including manufacture and production, there is involved a matter of extra-provincial interest or concern its regulation thereafter in the aspect of trade is by that fact put beyond Provincial power.

· Locke: clause is w/in powers of province – such transactions are matters of a merely local or private nature – BUT excludes sale of produce where the producer himself ships his products to other provinces – to attempt to control manner in which traders in other provinces carry out their transactions is a substantial concern to other provinces – Act was intra vires.

· If sale to purchaser for purpose of sending outside the province OR sell to person in province who sells outside, then it’s federal regulation.

· Fauteux (Dissent): Ontario producer is not barred from marketing a product outside Ontario - Disagrees that in order to be “intra-provincial”, transaction must be completed within the province, in the sense product must be consumed or sold for consumption in the province – Act was ultra vires.

· Mistake to look at ultimate destination w/in the province – transactions that are intra-provincial don’t lose its Ontario character b/c it goes outside the province.

· Abbott: Power to regulate the sale w/in a province is not affected by reason that some or all of those products may be exported from that province UNLESS it can be shown the legislation is a colourable device for assuming control of extra-provincial trade.  Don’t review constitutionality by looking at what happens after the transaction.

Reference Re Agricultural Products Marketing Act (1978, SCC) - There is no point on the production and trade of a product where you can say that this is always provincial or this is always federal.  There will always be overlap, which must be determined on a case by case basis.

· Facts: Federal marketing act established comprehensive marketing scheme for eggs that applied to inter and intra-provincial trade in eggs.  The Act (1) established national and provincial egg marketing agencies; (2) controlled the supply of eggs by the imposition of quotas on each province, and within each provincial quota, on each producer; (3) provided for the disposal of the product; (4) imposed levies on producers to finance the cost of the scheme.  Federal levies imposed regardless of whether their product was destined for a local or out-of-province market.

· Issue: cooperative federalism

Held: valid

· It took the politicians 40 years to come up with this, so Court reluctant to mess with it.  Federal act was centrepiece of legislation and court was impressed by provincial cooperative effort.  Scheme agreed to by all eleven provinces.

· Federal statute regulated inter-provincial elements and the provincial statute regulated the intra-provincial elements of the plan.  Doubtful whether each level of government has succeeded in remaining w/in its proper sphere, but Court was willing to give the benefit of the doubt.

· Perhaps most important aspect was the provincial statute could impose production quotas on all producers “irrespective of the destination of their output”.

· Production of eggs is provincial but trade is federal.  Feds can’t delegate a power they don’t have.  Processing is part of production and it doesn’t matter where they’re going.  Production is provincial and marketing may or may not be provincial (depends on where it occurs).

· Emphasis that goods be fungible: all the same kind, and you are just buying a quantity of it.  This is important since at the stage of production, they have not been separated out for extra or intra provincial production.  Recall Rand: once it can be identified as extra-provincial, then it is federal and all the attendant circumstances.

· Production and control of production is prima facie provincial.  Considers egg production like a factory.  Whatever you are producing is provincial. 

· A problem with the federal legislation s 2.2.a: (p. 55) All the things attended to the local market is provincial: feds can’t collect costs of administration of local market.

· Production is prima facie provincial, and this includes quotas, and you can’t get around quotas by designating it all extra-provincial since that would disrupt the scheme.

· Note: 90% of eggs produced in the province are consumed in the province.

There is no point on the production and trade of a product where you can say that this is always provincial or this is always federal.  There will always be overlap, which must be determined on a case by case basis.

(b) Federal Competence To Interfere Collaterally

R. v. Eastern Terminal Elevator Co. (1925, SCC) Feds can’t regulate single occupation or industry or local business.  Local undertakings are provincial EXCEPT where declared otherwise under s.92.  

· Facts: Canada Grain Act directed at establishing Canada as a producer of high quality grain on the world market by establishing a system for inspecting, grading and certifying grain.  Federal act has to fasten onto some local operations, in particular to license and regulate grain elevators, in order to make the scheme effective.

· Issue: Can the federal government regulate both local and extra-provincial trade of grain?

Held: No - Act is too broad b/c it touches local matters, such as the elevators.

· Feds can’t regulate single occupation or industry or local business.  Local undertakings are provincial EXCEPT where declared otherwise under s.92.  The only way to take control of a local work such as an elevator is to declare it under s. 92 (10) – “local works”.

· Bottom line: there is a struggle where there is a mixture of trade that is local and inter-provincial.

· Majority says feds can’t take over local matters.

· Two fallacies: (Duff, majority)

1. B/c the grain trade is an export trade, then Crown argues you can regulate it locally to give effect to policy.  Don’t just look at percentage of grain leaving province.

2. If one or all of the provinces can’t regulate it, the feds can’t just step in.  There is no provincial inability power under POGG.

Reference Re Natural Products Marketing Act (1936, SCC) T&C does not include local or provincial level.  Just b/c major market is extra-provincial that is not sufficient to give feds the power.  Cites Parsons: can’t regulate a particular commodity but can have general regulations of trade as a whole.  Cites Eastern Terminals: Can’t sweep into local trade. Can’t give too broad a meaning to s.91(2) otherwise provinces will be stripped of powers – deliberate direct regulation of province is not permitted – incidental regulation is permitted.
· Facts: Legislation created a marketing board to grade products, determine distribution, prohibit marketing by others, to conduct a pooling scheme.  Principal market was outside province and across provincial borders, and also applied to purely local trade.

Held: This is ultra vires the federal trade and commerce power.

· T&C does not include local or provincial level.  Just b/c major market is extra-provincial that is not sufficient to give feds the power.  Cites Parsons: can’t regulate a particular commodity but can have general regulations of trade as a whole.  Cites Eastern Terminals: Can’t sweep into local trade. 

· There is no doubt that in the exercise of federal powers there will be necessarily incidental effects on the provincial power but the act cannot sweep in local trade.

· Can’t give too broad a meaning to s.91(2) otherwise provinces will be stripped of powers – deliberate direct regulation of province is not permitted – incidental regulation is permitted.

· Here, statute was invalid which provided for the establishment of marketing schemes for those natural products whose principal market was outside the province of production, or some part of which was for export.

	Federal competence to interfere collaterally:

i. Does not include the regulation of particular trades or occupations in the provinces

ii. Does not include regulation of particular commodities in provinces

Does include regulation of external trade and regulation of inter-provincial trade and such ancillary legislation as may be necessarily incidental to the exercise of such powers.


c) Inter-provincial Trade and Commerce

Federal Competence “In Relation To”

Caloil Inc. v. Attorney-General Canada (1971, SCC) Feds imposed a prohibition on the transportation or sale of imported oil west of Ottawa.  Purpose was to protect the domestic industry in the West from the cheaper imported product. Here, it’s not the product that’s regulated but the transaction.  Object was not to control Ontario transactions although it had an impact – scheme was about national and international flow of oil.  Pith was inter-provincial although it had an impact on Ontario sales.  
· Facts: Feds imposed a prohibition on the transportation or sale of imported oil west of Ottawa.  Purpose was to protect the domestic industry in the West from the cheaper imported product.  This prohibition caught many transactions that would otherwise have been completed w/in a province.

· Issue: Can feds regulate flow of oil once it is inside the country?

· Held: Court upholds this second attempt, despite effect on provinces.

· Here, it’s not the product that’s regulated but the transaction.  Object was not to control Ontario transactions although it had an impact – scheme was about national and international flow of oil.  Pith was inter-provincial although it had an impact on Ontario sales.  The law was upheld as an incident in the administration of an extra-provincial marketing scheme and as an integral part of the control of imports in the furtherance of an extra-provincial trade policy.

· Once goods imported into Canada, they fall into the same category as goods produced in Canada, and fall to be regulated by either the federal or provincial government depending on whether the product is on a path leading to a destination inside or outside the province.

· The existence and extent of provincial regulatory authority over specific trades w/in the provinces is not sole criterion to be considered in deciding whether a federal regulation affecting such a trade is invalid.  It’s no objection when the impugned enactment is an integral part of a scheme for the regulation of international or interprovincial trade, a purpose that is clearly outside provincial jurisdiction.

Provincial competence to affect flow of inter-provincial commerce:

i. Does not include legislation made in relation to the regulation of inter-provincial trade and commerce

ii. Does include legislation that merely affects inter-provincial trade

MacDonald v. Vapour Canada (1976, SCC) Argued that 7(e) of Trademark Act, creating a tort for divulging confidential info received while an employee. s.7(e) is national in scope, not any particular trade, but directed towards honesty and fair dealing across the board. Court said no. Unrestricted geographic play of the provision is not sufficient to find legislative authority under the trade and commerce heading. Here, Its private enforcement by civil action gives it a local cast b/c it’s as applicable in its terms to local or intraprovincial competitors as it is to competitors in inter-provincial trade

· Facts: Private law suit based on allegation that MacDonald violated s. 7(e) of Trademark Act, creating a tort for divulging confidential info received while an employee. s.7(e) is national in scope, not any particular trade, but directed towards honesty and fair dealing across the board.

· Issue: Can the federal act create a tort on basis that it is part of the general regulation of T&C?

Held: section must be severed

· The plain fact is that s. 7(e) is not a regulation, nor is it concerned with trade as a whole nor with general trade and commerce.  In a loose sense every legal prescription is regulatory, even the prescriptions of the CC, but I do not read s. 91(2) as in itself authorising federal legislation that merely creates a statutory tort, enforceable by private action, and applicable, as here, to the entire range of business relationships in any activity, whether the activity be itself within or beyond federal legislative authority.  Creation and extension of civil causes of action was a matter w/in property and civil rights in the province.  Law may be OK if it was part of a regulatory scheme administered by a federally regulated agency.

· The relevant questions here are whether the liability is imposed in connection with an enterprise or an activity, for example, banking or bills of exchange, that is itself expressly within federal legislative power; or, if not, whether the liability is dealt with in such a manner as to bring it within the scope of some head of federal legislative power.
· Three hallmarks of validity for legislation under the second branch:

4. The impugned legislation must be part of a general regulatory scheme;

5. The scheme must be monitored by the continuing oversight of a regulatory agency;

6. The legislation must be concerned w/ trade as a whole rather than w/ a particular industry.

· Provision is not directed to trade but to ethical conduct of persons engaged in trade or in business.  Such a detached provision cannot survive alone unconnected to a general regulatory scheme to govern trading relations going beyond merely local concern.  

· Its private enforcement by civil action gives it a local cast b/c it’s as applicable in its terms to local or intraprovincial competitors as it is to competitors in inter-provincial trade.

· Unrestricted geographic play of the provision is not sufficient to find legislative authority under the trade and commerce heading.

Provincial Competence To Interfere Collaterally

· Generally, province has no right to legislate in relation to inter-provincial trade.  BUT what if the ancillary effect is to legislate inter-provincial trade?

A.G. Manitoba v. Manitoba Egg & Poultry Association (1991-SCC) Manitoba enacts an Egg marketing board which deals with eggs in the province, regardless of origin.  In effect, the province regulates the marketing of goods imported from outside the province -- Provincial legislation can’t affect products “in the current of inter-provincial trade” Scheme is an invasion of federal power in relation to s.91(2) Just as the province may not, as a general rule, prohibit an owner of goods from sending them outside the Province, so it may not be able to subject goods to a regulatory scheme upon their entry into the Province.

Facts: Manitoba enacts an Egg marketing board which deals with eggs in the province, regardless of origin.  In effect, the province regulates the marketing of goods imported from outside the province.

· Issue: Provincial act deals only with eggs, but some are in the current of inter-provincial trade.

Held: invalid legislation; Provincial legislation can’t affect products “in the current of inter-provincial trade”.

Martland:

· Plan is intended to apply not only to eggs produced by Manitoba producers but to any eggs in Manitoba, wherever they may have been produced.  Main purpose of plan is to obtain for producers the most advantageous marketing conditions.  

· The issue was not whether the legislation might affect the inter-provincial trade of the appellant company but whether the legislation was made in relation to the regulation of inter-provincial trade and commerce.  

· Here, legislation not only effects inter-provincial trade in eggs, but it aims at the regulation of such trade…It is designed to restrict or limit the free flow of trade bb/w provinces.  B/c of that, it constitutes an invasion of the exclusive legislative authority of the Parliament of Canada over the matter of the regulation of trade and commerce.

Laskin: scheme is an invasion of federal power in relation to s.91(2).

· The stage of dealing at which the regulation is imposed and its purpose, on which economic date would be relevant, are important considerations in assessing provincial competence.

· Just as the province may not, as a general rule, prohibit an owner of goods from sending them outside the Province, so it may not be able to subject goods to a regulatory scheme upon their entry into the Province.  This is not to say that goods that have come into a Province may not, thereafter, be subject to the same controls that would apply to similar goods produced in the Province.

· The proposed scheme has as its direct object the regulation of the importation of eggs, and its not saved by the fact that the local market is under the same regime.  It’s common ground that the prohibition of importation is beyond the legislative jurisdiction of the province.

· The general limitation upon provincial authority to exercise of its powers w/in or in the province precludes it from intercepting either goods moving into the province or goods moving out, subject to possible exceptions, as in the case of danger to life or health.

Burns Foods Ltd. v. A.G. Man [1975, SCC] hog legislation ultra vires - injunction prevented mb packers from slaughtering hogs from out of province. A provincial legislature cannot regulate inter-provincial trade in a given product just b/c this appears desirable for the effective control of intra-provincial trade.  
· Facts: This appeal concerns an injunction which restrains Manitoba packers from slaughtering hogs in Manitoba unless they had been purchased in Manitoba.  In other words, Manitoba packers could not process hogs purchased in Saskatchewan.  Purpose of legislation was to prevent packers from bypassing the Manitoba hog producers’ marketing plan.

Held: legislation ultra vires Manitoba

Pigeon J: allow appeal

· A provincial legislature cannot regulate inter-provincial trade in a given product b/c this appears desirable for the effective control of intra-provincial trade.  In other words, the direct regulation of inter-provincial trade is of itself a matter outside the legislative authority of any province and it cannot be treated as an accessory of local trade. 

· This is a case of directly regulating extra-provincial trade operations in their essential aspects, namely, the price and all other conditions of sale.  The difficulty is that what the order in question does is really to prescribe the conditions under which the hogs may be brought in from outside and that is, in itself, inter-provincial trade.

Ritchie (dissent): dismiss appeal

· The legislation directed at the slaughter of hogs w/in the province is a local matter, and it only affects inter-provincial trade as an incident of a scheme for controlling local trade w/in the province and does not aim at the regulation of trade in matters of inter-provincial concern.

Canadian Industrial Gas and Oil Ltd. v. Sask. [1978, SCC] “The important fact is that practically all of the oil to which the mineral income tax or the royalty surcharge becomes applicable is destined for inter-provincial or international trade.”  As a result, the province was trying to fix the ‘export’ price, which is unconstitutional to regulate inter-provincial trade and commerce. “Provincial legislative authority does not extend to fixing the price to be changed or received in respect of the sale of goods in the export market.”p.525
· Facts: Sask law fixed price of oil at the wellhead. Sask imposed a tax that was the difference b/w 1973 oil price and the current oil price.
· Held: 
Martland:

· “The important fact is that practically all of the oil to which the mineral income tax or the royalty surcharge becomes applicable is destined for inter-provincial or international trade.”  98% of the oil was exported to eastern Canada.  As a result, the province was trying to fix the ‘export’ price, which is unconstitutional to regulate inter-provincial trade and commerce.

· “Provincial legislative authority does not extend to fixing the price to be changed or received in respect of the sale of goods in the export market.”

· “Here, the legislation is directly aimed at the production of oil destined for export and has the effect of regulating the export price, since the producer is effectively compelled to obtain that price on the sale of his product.”

Dickson (Dissent): dismiss appeal

· “The language of the impugned statute does not disclose an intention on the part of the province to regulate or control or impede the marketing or export of oil from Saskatchewan.  There are no impediments to the free movement of goods.  Nor is there anything to show that the impugned legislation in its effect regulated inter-provincial or international trade.  On the basis of such concurrent findings, it’s hard to say the flow of commerce was in any way impeded.  

· Province had a bona fide legitimate and reasonable interest of its own to advance in enacting the legislation in question, as related to taxation and natural resources, imposed on the Canadian free trade economic unit through the legislation.  The effect, if any, on the extra-provincial trade in oil is merely indirectly and remotely incidental to the manifest-revenue producing object of the legislation under attack.

NOTE:

· As a result of this case, s. 92A was added to Constitution to give provinces exclusive control over (1) non-renewable resources; (2) forest resources; (3) electric energy.  Therefore, now provinces have exclusive jurisdiction over the rate of production.

General Trade and Commerce Affecting the Dominion – Second Branch of Parsons
Labatt’s Breweries of Can Ltd. v. A.G. Can [1980, SCC] Feds claimed right to regulate brewing industry under the Food and Drug Act. Legislation invalid. The T&C head cannot be applied to the regulation of a single trade, even though it be on a national basis.  Federal legislation targeted a specific industry – this is prohibited, even if the industry is dominated by a few large firms which advertise and market their products on a nation-wide basis.
· Facts: The appellant Labatt’s challenges the Food and Drug Act and the regulations thereunder with reference to the production and sale of beer.  Feds claimed right to regulate brewing industry.

Held:

Estey: legislation invalid

· What clearly is not of general national concern is the regulation of a single trade of industry.  The T&C head cannot be applied to the regulation of a single trade, even though it be on a national basis.  Even if this statute were to cover a substantial portion of Canadian economic activity, one industry or trade at a time…there would not…be at law a regulation of trade and commerce in the sweeping sense contemplated in the Parsons Case.”  Here, were not dealing w/ trademarks but production standards.  Federal legislation targeted a specific industry – this is prohibited, even if the industry is dominated by a few large firms which advertise and market their products on a nation-wide basis.

Laskin (dissent): federal legislation is valid

· It’s in the interest of the nation as a whole to fix these standards.

A.G. Can. v. C.N. Transport Ltd. (1983, SCC) -- Combines ActImportant case: sets out Test for a valid exercise of the general trade and commerce power effecting the Dominion with two add'l factors and defines the elements of a valide regulatory scheme.
· Facts: CN and CP were charged w/ unlawful “conspiracy to prevent or lessen unduly competition” in the inter-provincial transportation of general merchandise contrary to s.32 of Combines Investigation Act.  Act grants AG power to prosecute.  CP said legislation was ultra vires Parliament.

· Held: s.32 is valid federal legislation

· s.32, even on the most generous definition, cannot be seen as a regulation of inter-provincial trade and commerce.  The reason why the regulation of a single trade or business in the province cannot be a question of general interest throughout the Dominion, is that it lies at the very heart of the local autonomy envisaged in the Constitution.

· Test for a valid exercise of the general trade and commerce power effecting the Dominion:

· Presence of a national regulatory scheme

· The oversight of a regulatory agency

· Concern w/ trade in general rather than w/ an aspect of a particular business

· That the provinces jointly or severally would be constitutionally incapable of passing such an enactment

· That failure to include one or more provinces or localities would jeopardize successful operation in other parts of the country.

· A constitutionally invalid provision will not be saved by being put into an otherwise valid statute, even if the statute comprises a regulatory scheme under the general trade and commerce branch of s.91(2).

· A scheme aimed at the regulation of competition is in my view an example of the genre of legislation that could not practically or constitutionally be enacted by a provincial government.  Only provincial AG can prosecute criminal enactment. 

Elements of a Valid Regulatory Scheme:

· Party being regulated has caused the need for the regulation and receives some benefit from the regulation;

· The challenged statute delineates certain required or prohibited conduct, creates an investigatory procedure supervised by public regulators, and establishes remedial or punitive mechanisms.

· The major elements of the regulatory scheme should be statutory – a totally discretionary ability to regulate should not be upheld as a regulatory scheme.

· Scheme must be national in scope – in either its design or effect the regulatory scheme should not be limited to one local area.  The effect of legislation should be regulating inter-provincial trade more than it does intra-provincial trade.

General Motors of Canada v. City National Leasing (1989, SCC) - application of parsons, vapour, cn etc GM charged under federal Combines Investigation Act which creates a civil cause of action for damages based on price discrimination. Impugned section w/in valid federal scheme. Civil cause of action is prima facie civil, but it is valid where it is within a valid federal scheme.  The scheme is upheld under the general trade and commerce provision. Intra vires Canada.

· Facts: GM charged under federal Combines Investigation Act which creates a civil cause of action for damages based on price discrimination, thus naturally suspect.

· Issue: (1) Is the act valid under general regulation of trade and commerce? (2) Is the section on civil cause of actions integrated with the Act in such a way that it too is intra vires the T&C power?

· Held: Combines Act valid under second general T&C branch.  Impugned section w/in federal scheme.

Reasons:

It’s normally necessary to consider both the impugned provision and the Act as a whole when undertaking a constitutional analysis:

1. Whether and to what extent does the section intrude on provincial powers?

· If does not intrude at all (i.e., if in pith and substance of the provision is federal law), and if the act to which it is attached is constitutionally valid (or if the provision is severable or if it’s attached to a severable and constitutionally valid part of the act) then the investigation ends.

· If the impugned provision is found to be constitutionally unimpeachable while the act containing it is not, then the act must be assessed on its own.  Here, the claim of invalidity should be made against the act and not the provision.

2. Ascertain the existence of valid legislation by asking, “Is the Act or a severable part of the act which includes the impugned provision, contain a regulatory scheme?”  

· Under the general T&C power, this will usually involve finding a regulatory scheme, and whether that scheme meets the 5 requirements in CN Transport: 

i. If scheme is not valid, ultra vires. 

ii. If scheme is valid, is there sufficient integration into the scheme that the provision can be upheld by virtue of the relationship?  Can the provision be justified by reason of its connection with the valid legislation?

iii. How well is the provision integrated into the system?

iv. How important is it for the efficacy of the legislation? 

v. If the provision in question has no relation to the regulatory scheme then the question of validity may be answered on that question alone.

3. Look at the Act as a whole and ask if the provision is a valid part of the scheme?  Whether the provision can be constitutionally justified by reason of its connection w/ valid legislation?  

· Must consider the degree to which the provision intrudes on provincial powers.  Apply a sliding scale: if the provision only encroaches marginally on the provincial power, then a “functional” relationship is sufficient; if the provision is highly intrusive then a stricter test is appropriate.  Again, case by case basis.

Note:

· Nature of the federal state, overlap is to be expected.
· Federal and provincial have the same capacity to “affect” matters allocated to the other level of government.
Elements added to Vapour:

4. The legislation should be of a nature that the provinces jointly or severally would be unconstitutionally incapable of enacting;

5. The failure to include one or more provinces or localities in a legislative scheme would jeopardise the sucessful operation of the scheme in other parts of the country.

· Competition cannot be succesfully regulated by federal legislation which is restricted to inter-provincial trade.  Parliament (as well as the provinces) has the constitutional power to regulate intra-provincial aspect of competition.

Applying to the case:

1) Encroachment on provincial powers?

· The creation of a civil right of action is a provincial power which is not to be encroached lightly.

2) How serious is the encroachment?

· The section is only a remedial provision, and its purpose is to help enforce the substantive aspects of the act.  By their nature, remedial provisions are less intrusive.

· There is a limited scope of action to the provisions of the act. 

· The federal government is not constitutionally precluded from creating rights of civil action.

· The provision encroaches on an important provincial power, but, the provision is remedial and encroachment is limited.

3) Is there a regulatory scheme?

· Well-orchestrated scheme of economic regulation is immediately apparent.  Entire Act is geared to achieving this objective.

4) Is the scheme valid under general trade and commerce power in light of CN?

· Competition legislation could not practically or competently be enacted by the provinces.  Combines legislation fulfils the three criteria of national scope as described in CN b/c it’s aimed at the economy as a single integrated national unit rather than as a collection of local enterprises. 

5) The specific section is sufficiently related to this scheme? 

6) Using the sliding scale, in this case ask, “Is the provision functionally related to the objective of the legislation and to the structure and content of the scheme?”  Yes.

Ratio:

· The Court must focus on the relationship between the valid legislation and the impugned provision. 

· The greater degree to which the impugned provision intrudes on the other level of jurisdiction, the stiffer the test to justify the intrusion.

· Civil cause of action is prima facie civil, but it is valid where it is within a valid federal scheme.  The scheme is upheld under the general trade and commerce provision.
· NOTE: the right to sue was tied to a valid regulatory scheme – it wasn’t a free standing right to sue (this is the difference w/ Vapour).
e) The National Market and the Division of Powers

· The conceptual notion of the Canadian “national market” runs through various areas of constitutional law.  When the courts invalidate provincial regulatory schemes as being in relation to trade and commerce, theory behind it is that of the national market.

· The national market is partly the rationale for the Canadian union and is partly the genius of the Canadian union.  The founding fathers of the Constitution intended that a common economic space would exist and be protected.  Additional provisions secure the national market: section 121 indicates a desire that the market not be segmented by provincial borders and that the provinces not be allowed to seal up their borders.

· The T&C power is a central part of the constitutional foundation of the national market and should be read in this light. The successful operation of the national market requires the movement of people, goods and capital.

· The free movement of people is guaranteed by s. 6(2) of Charter.

· Concept of the Canadian common market is also seen in the following cases: L.S.U.C. v. Black, Hunt v T&N, Manitoba Egg & Labatt’s (Laskin), C.N. Transport (Dickson).
· Given its constitutional significance and its repeated recognition in the cases by the SCC, there is little reason why federal measures taken to develop the national market could not be sustainable under T&C power.

Taxation and Spending Power

Distinction Between 91(3) and 92(2)

“Constitutional Distribution of Taxation Powers in Canada”, Magnet

· s.91(3) of CA1867 granted federal parliament power to “the raising of money by any mode or system of taxation.  It can be direct or indirect form of taxation.

· s.92(2): provincial legislatures were restricted to direct taxation w/in the province in order to raise revenue for provincial purposes.  This limits to ‘direct’ taxation, to taxation ‘within the province’, and to taxation ‘for provincial purposes’.  Creatures of the legislature don’t have right to levy taxes.

· s.121: all articles of Growth, produce or manufacture of any one of the provinces shall be admitted free into each of the other provinces.

· s.122 brought customs and excise w/in central government’s exclusive competence.
· s.125: no lands or property belonging to Canada or any province shall be liable to taxation [Canada can’t tax province, and vice versa].

· s.53: bills appropriating any part of the public revenue, or for imposing any tax or impost, shall originate in the House of Commons [confirms primacy of House over the Senate in measures for the granting of supply and for the raising of revenue]

· s.54: entails Cabinet responsibility for spending and taxation – spending and tax must be recommended by GG (i.e., to raise or spend $ must be initiated by government.  In contrast, w/ US.

Note:

· Centralization of tax power at Confederation.  Appeared powerful tax provisions afforded to feds.  Lately, however, feds have downloaded responsibilities to province, who in turn, have passed spending responsibilities to municipalities.

Analyzing the Modern Taxing Power

· First question to be asked is, “Is this a tax, or is it something else?”.  To be a tax, a charge must have some constitutionally-defined limits, form and scope.  If the charge is a tax, the question is then whether the tax is direct or indirect.  

Direct Taxation Within the Provinces

· Provincial taxes must be:

i. Direct

ii. Within the province

iii. For provincial purposes

· Even if the provinces meet the ‘direct’ hurdle rule, there remains the question of whether the direct taxation is designed for ‘provincial purposes’ or is otherwise ‘within the province’.  Constitutional law prohibits the imposition by a Province of any tax upon citizens beyond its borders.

· The notion of a physical presence w/in the province upon which these cases determine the constititutional meaning of w/in the province is unsatisfactory.  The Court adjudicating in the tax cases is searching for a physical situs for determining ‘w/in the province’.  The Courts should strive for a conceptual approach to ‘w/in the province’ b/c w/in the province is a constitutional (or intellectual) notion, not a physical one.  Does the subject matter of the taxation have a rational, functional connection to a matter w/in the province?  Mere physical presence might be one indicia, but will not be determinative of this question.

· Indirect tax is generally based on the transaction.  In contrast, a direct tax allows you to identify who’s paying the tax.  Direct taxes, therefore, facilitate a more progressive tax rate.
Westbank First Nation v. British Columbia Hydro and Power Utility -- Indians — Taxation — Money by-laws — Indian band passing assessment and taxation by-laws pursuant to Indian Act — By-laws Note constitutionally inapplicable to provincial utility

Facts: For several decades the respondent hydroelectric utility was granted eight permits to use and occupy various lands located on two Indian reserves in order to build electric transmission and distribution lines and to provide electrical energy to the residents of the reserves.  In 1990, the Westbank Indian Band passed their Assessment By-law and others pursuant to its authority under s. 83(1)(a) of the Indian Act.  $124,527.25 in taxes, penalties, and interest.  The respondent refused to pay the assessed taxes, and did not appeal the assessment notices.  The appellant brought an action to recover the unpaid amount. Summary judgment was granted to the respondent, which was upheld on appeal to the British Columbia Court of Appeal.  The issue in this appeal is whether s. 125 of the Constitution Act, 1867 prevents the appellant from applying its assessment and taxation by-laws to the respondent, an agent of the provincial Crown. 

Section 125 of the Constitution Act, 1867 renders the impugned by-laws constitutionally inapplicable to the respondent. The by-laws are designed for the singular purpose of generating revenue for "local purposes".   The by-laws themselves state that their purpose is "for raising a revenue for local purposes". 

Federal Principles re: taxation --Section 125 of the Constitution Act, 1867 …ensures the proper functioning of Canada's federal system.  It advances the goals of federalism and democracy by according a degree of operational space to each level of government, free from interference by the other. It prohibits one level of government from taxing the property of the other.  However, it does not prohibit the levying of user fees or other regulatory charges properly enacted within the government's sphere of jurisdiction. 

Westbank affirms the use of the criteria in CN re: characterizing regulatory schemes: …many charges will have elements of taxation and elements of regulation, the central task for the court is to determine whether the levy's primary purpose is, in pith and substance:  (1) to tax, i.e., to raise revenue for general purposes; (2) to finance or constitute a regulatory scheme, i.e., to be a regulatory charge or to be ancillary or adhesive to a regulatory scheme; or (3) to charge for services directly rendered, i.e., to be a user fee. In order to determine whether the impugned charge is a "tax" or a "regulatory charge" for the purposes of s. 125, several [page136] key questions must be asked.  Is the charge:  (1) compulsory and enforceable by law; (2) imposed under the authority of the legislature; (3) levied by a public body; (4) intended for a public purpose; and (5) unconnected to any form of a regulatory scheme?  If the answers to all of these questions are affirmative, then the levy in question will generally be described as a tax. 

Application of criteria to this case: 

The levies are …in pith and substance, taxation.

( hey are enforceable by law, imposed under the authority of the legislature, and levied  by a public body for a public purpose.

(The appellant has not demonstrated that the levies are connected to a "regulatory scheme" which could preclude the application of s. 125.

(The charge does not form any part of a detailed code of regulation.

(No costs of the regulatory scheme have been identified, to which the revenues from these charges are tied.

(The appellant does not seek to influence the respondent's behaviour in any way with these charges.  There is no relationship between the respondent and any regulation to which these charges adhere.

(Although the Indian Act is legislation in relation to "Indians, and Lands reserved for the Indians", this does not, in itself, create a "regulatory scheme" in the sense required by the Constitution. 

      As these taxes are imposed on the respondent, which it is conceded is an agent of the provincial Crown, s. 125 is engaged.  The taxation and assessment by-laws are accordingly inapplicable to the respondent. 

The CRIMINAL LAW POWER 91 (27)

· Wide federal power to prohibit w/penal sanction

· compare with  92(14) ..prov—administration of justice –procedure in civil matters --but crim procedure within ambit of administration of justice -- prov AG officers (except drugs which are done by federal crowns) -- main work of crim is provincially staffed at provincial ct.

· 92(15)”.the imposition by fine, penalty, or imprisonment for enforcing any law of the province made in relation to any matter coming wi any of the classes of subjects enumerated in this section.”

· Proprietary articles trade assn. V. AG Can (re combines investigation act and s498 of CC)

	Federal Government: s.91(27): the criminal law except the constitution of the courts of criminal jurisdiction but including the procedure in criminal matters.

(a) Characterize the law – identify pith and substance: is it:
Domain of criminal jurisprudence (Board of Commerce 1922)

Power to make new crimes (P.A.T.A. 1931)

Third element - “typically criminal public purpose” (Margarine Ref 1949)

(b) Is there a prohibition and sanction?  

a. PATA: Criminal Form of the law: wide interpretation: is 
i. the act prohibited 
ii. with penal consequences?
(c) If yes, is the prohibition enacted with a view to public purpose which can support it as a criminal law? 

a. objective to protect peace, order, security, heath and morality of public 
b. Margarine Reference: the law has a commercial objective – protection of dairy farmers – and thus doesn’t justify penal sanctions!

Is this a mere regulatory? Consider dissents in RJR and HQ:
Main Cases: Dupond (survives), Singer(survives), Westendorp (fails


Federal Jurisdiction

Proprietary Articles Trade Assn. V. A.G. Can (RE combines investigation act and s.498 CC) - 1931- privy council --Whether Combines Investigation Act and s. 55(4) of the crim code ultra vires - Both intra vires.
In their Lordships' opinion s. 498 of the Cr. Code and the greater part of the provisions of the Combines Investigation Act fall within the power of the Dominion Parliament to legislate as to matters falling within the class of subjects, "the Criminal Law including the Procedure in Criminal Matters" (s. 91(27)). The substance of the Act is by s. 2 to define, and by s. 32 to make criminal combines which the Legislature in the public interest intends to prohibit. The definition is wide, and may cover activities which have not hitherto been considered to be criminal. But only those combines are affected which have operated or are likely to operate to the detriment or against the interest of the public, whether consumers, producers, or others;and if Parliament genuinely determines that commercial activities which can be so described are to be suppressed in the public interest, their Lordships see no reason why Parliament should not make them crimes. "Criminal law" means "the criminal law in its widest sense" (A.-G. Ont. v. Hamilton Street Railway (1903), 7 Can. C.C. 326). It certainly is not confined to what was criminal by the law of England or of any Province of 1867. The power must extend to legislation to make new crimes. Criminal law connotes only the quality of such acts or omissions as are prohibited under appropriate penal provisions by authority of the State. 

Reference RE s. 5(A) of the Dairy Industry Act -- Is the prohibition then enacted with a view to a public purpose which can support it as being in relation to criminal law? Public peace, order, security, health, morality:  these are the ordinary though not exclusive ends served by that law, but they do not appear to be the object of the parliamentary action here. That object, as I must find it, is economic and the legislative purpose, to give trade protection to the dairy industry in the production and sale of butter; to benefit one group of persons as against competitors in business in which, in the absence of the legislation, the latter would be free to engage in the provinces. To forbid manufacture and sale for such an end is prima facie to deal directly with the civil rights of individuals in relation to particular trade within the provinces:
Facts: Subsection a of Section 5 of the Dairy Industry Act provides that "no person shall manufacture, import into Canada, or offer, sell or have in his possession for sale, any oleomargarine, margarine, butterine, or other substitute for butter, manufactured wholly or in part from any fat other than that of milk or cream."

Class Notes: dairy industry v. powerful were finding some competition from new margarine producers and not being able to compete in the marketplace – farmers got together & convinced legisl to outlaw

Purpose: to give a trade advantage to one sector of the marketplace over another – prop and civ rights – purpose is colourable

Morgentaler v. The Queen -- dissenting reasons of Laskin -- majority did not discuss whether code s. 251 constitutionally defective but Laskin felt that it should stand under the federal criminal law power: "well within the scope which the late Justice Rand would measure a valid exercise of the federal criminal law power." "Parliament has in its judgment decreed that interference with another is socially undesirable and subject to punishment. That was a judgment opent to Parliament in the exercise of its plenary criminal power.."

R. v. Swain (1991 SCC) p.643 -- Federal Criminal law power can be preventative. page 643 

Facts: R. raised evidence to show insanity over the objection of the defence Lt gov system got hold of him and held “at the pleasure” Def then moved to attack insanity provisions in crim code. Attacks use of mental health system in crim proceding p.644.7 – preventative branch of crim law power--not nec that there be a conviction --key is that the object of the act has to do with a valid crim purpose – in this case--the focus is on society and the role that the crim law plays in the prevention of crime – real object of ins. def is the protection of society from ppl disposed  to do crim acts w/out crim intent. ater repealed –look at crim notes from last year…

RJR McDonald p.650 -- tobacco ctrl act has prohibition against advertising tobacco with possible incarceration. "The scope of the federal power to create criminal legislation w/respect to health matters is broad, and is circumscribed only by the requirements that the legislation must contain a prohibition accompanied by a penal sanction and must be directed at a legitimate public health evil. The mere fact that it is not practical to prohibit outright doesn’t mean can’t do it incrimentally.. (Laforest parpaphrased..)

Facts: attack on s.4 and 5 of tobacco control act -- doesn’t say don’t smoke, sez don’t advertise (in canada but can elsewhere), put smoking kills on package & if don’t put on package, choose to advertise, --goto jail

Class Notes: 

· p. 653.2 “ the scope of the federal power to make criminal legislation w/regards to health is broad, and is circumscribed only by the requirements…”

· p.653.5 “the mere fact that it is not practical to prohibit outright doesn’t mean can’t do it incrimentally..” (Laforest parpaphrased..)

· dissent of 2: no, crim law is the most serious moral blameworthy ness we know..

Ref re Firearms Act – 2000 1 scr 783 -- fact that not outright prohibition doesn’t mean regulatory and outside the criminal power. Act regulates firearms,training, licencing , registration, kind etc. Exemptions all over the place –doesn’t prohibit, controls -- Issue whether the lic and regist provision constitute a valid exercise of crim power. -- see also R.v. Swain where cited re: crim law power as preventative

Ct sais: fact that not outright prohibition doesn’t mean regulatory and outside the criminal power

1)What is the purpose—back up to see how law came to be, who wanted it, who asked for it, where did it come from, what did people say? Here, pple getting killed w/guns! Dom violence robbery police being killed etc. guns essential to criminality and needed to be regulated

(& with that as a public purpose behind the law the arguemtn that indistinguishable from prov legisl powers falls apart

Provincial Jurisdiction

McNeil v. N.S. Board of Censors [1978, SCC] prudish province prohibition of showing of a film found intra vires because the true function (pith and substance) of legislation was the regulation and control of the local movie house trade (and not morality standards that would be in the fed crim sphere) Pretty bogus pith and substance analysis.

Facts: Nova Scotia prohibited the film “The Last Tango In Paris”. 

· Issue: whether the censorship by a local board pursuant to a local statute, Theatres and Amusement Act, was unconstitutional as an invasion of Federal Criminal Power.  Argument was that the statute concerned morality and that this was extension of criminal law.

· Held: Court rejects this argument.  This case is concerned w/ dealings in and the use of property (films) which take place wholly w/in the province and that the legislation has for its true object the regulation and control of the local trade.  Legislation that enforces local standards of morality is not necessarily an invasion of the federal criminal field.  Legislation valid on grounds that it was regulatory and preventative rather than penal.  Legislation upheld as valid b/c purpose, nature and character of legislation of the regulation and control of a local trade.

Dissent: Laskin – We are dealing with a tribunal that self-determines morality, and that is a direct intrusion on criminal law power.
Rio Hotel Ltd v. N.B. (Liquor Licensing Board) and Local Morality [1987, SCC] - licensing board’s prohibition of nude dancing as a condition on entertainment license upheld as a valid exercise of provincial jurisdiction over property and civil rights. Oh no, not crim at all.. the legislature seeks only to regulate the forms of entertainment that may be used as "marketing tools" (If in pith and substance the legislation is OK, then it doesn’t matter what the effect is and it’s w/in provincial power.  p.671 HOW TO TEST: Estey J. 673.6 “ the longer the penalty and the closer the terminology comes to describing conduct traditionally criminal, the more doubtful the validity of the provincial enactment..”
· Facts: SCC upheld as a valid exercise of provincial jurisdiction over property and civil rights a provincial liquor licensing board’s prohibition of nude dancing as a condition on entertainment license. 

Held:

· “The legislature seeks only to regulate the forms of entertainment that may be used as marketing tools by the owners of licensed premises to boost sales of alcohol.  Although there is some overlap between the license condition precluding nude entertainment and various provisions of the CC, there is no direct conflict…The legislation is prima facie related to property”.  Here, jurisdiction over local trade is provincial and usually attributed to 92(13) but may also cite 92(16).
Concurring judgment: possible that provinces can regulate w/ respect to local morality under authority of 92(16).

(Exam: City lawyer acting for city.  Someone opens up a tavern.  Everyone is upset.  Draft a statute that prohibits nude entertainment.  Impose the max. you can.  What is your statute.  What are your reasons…)

Class Notes on Rio Hotel, McNeil, Morgentaler:

parliament may enact moral prohibitions

-burlesque, soft drugs, - possibly subject to some rational basis protecting ppl – or perhaps just naughty! 

· the legislatures are usually where we find demands to crack down –get tough! City councils –no topless, smoking pot smoking law and order etc.. usually where we find waves of demands for sweeping up whatever 

· So, what are the constitutional limits?

· If legisl thinks that’s naughty, immoral, that is not really open to legislature to legislate without some connection to its regulatory powers.( Legislatures must anchor moral prohibitions in an independent head of provincial power  --nuisance? Protect property? but merely that we think burlesque dancing is naughty is insufficient to allow provs to regulate

· cases: morgantaler
· cases: mcneil – licencing regulation of theatre owners – last tango in paris & ns doesn’t allow so action to est decl that he is entitled to do this – p. 667 – stinging 4 person dissent –arg that essentially a moral judgment – crim law and that is exclusively wi federal crim power – disingenuous (but, majority holds that part of the business ethics of the theatre business and wi provincial

Canada (Attorney General) v. Montreal (City) (Dupond) -Municipal by-law prohibiting the holding of assemblies and demonstrations — By law survives b/c of a local or private nature — Not punative, preventative. Calculated to preserve peace in the municipality and repress disorderly and riotous conduct. The suppression of conditions likely to favour the commission of crimes falls within provincial competence

Facts: City of Montreal passed an ordinance prohibiting "the holding of any assembly, parade or gathering on the public domain of the City of Montreal for a time-period of thirty days". This ordinance was passed under By-law 3926, passed the same day, s. 5 of which allowed the Executive Committee to take such a measure if there were "reasonable grounds to believe that the holding of assemblies, parades or gatherings will cause tumult, endanger safety, peace or public order". 

Reasons: In Hodge v. The Queen, (1883).. in upholding the constitutional validity of regulations enacted pursuant to the Ontario Liquor License Act, referred to them as "regulations in the nature of police or municipal regulations of a merely local character ... and such as are calculated to preserve in the municipality, peace ... and repress ... disorderly and riotous conduct". This definition applies perfectly to s. 5 of the impugned By-law and Ordinance, which are on their face regulations of a local character. Both s. 5 and the Ordinance relate to the use of the municipal public domain in exceptional circumstances. These are not punitive but essentially preventive measures: the preventive aspect of the Ordinance is illustrated both by the fact that the holding of any assembly, parade or gathering is prohibited and by its temporary nature. The suppression of conditions likely to favour the commission of crimes falls within provincial competence. Despite the prohibitory form of the ordinances which may be passed under s. 5, the latter may be said to be, in substance, regulatory of the use of the public domain. Even if these ordinances were strictly prohibitory, they would still be valid since they relate to a matter of a merely local nature in the Province within the meaning of s. 92(16) of the B.N.A. Act. They also derive validity from heads (8), (13), (14) and (15) of s. 92.

Dissent: It is obvious from the recitals as well as from the terms of s. 5 of the By-law that the City of Montreal has enacted a mini-Criminal Code, dealing with apprehended breach of the peace, apprehended violence and the maintenance of public order. The only local or private aspect is the territorial ambit of the By-law and of the Ordinance, and this has never been a test of constitutional validity

Class Notes on Dupond: 

AG v Montreal (Dupond)survives

· --arises out of exciting conditions in city of montreal that gave rise to march on mcgill university – attmpts to reg language resulted in major demonstrations against –city thought problem and passed bylaw 3926 abolishing parades and gatherings – in order to hold a demonstration had to go thru a city process that involved city legal dept and city police –p.674 – a strike at the ability to hold public demonstrations (and completely discretionary) p.678.7 dissent saw as an attack on public expression, should alarm free citizens)

· other side 675.2 – temporary, suppression of conditions likely to foster the comission of crimes 675.10 etc.

Allan Singer Ltd v. AG  Quebec (1998) -quebec sign law -– p.681.2  finds valid reg purpose w/regs to commerce within the province – not in and of itself, therefore not ultravires
Facts: Singer survives  sign law --tobacco and confection shop--english sign had been there since 1920s

--had an interview under officials appointed under bill 101 (prohibiting english signs whether bilingual or english only) Sim to Ford (1st year) a charter attack whereas this was both a charter and a federalism attack. Singer arg’d that the prohibition of english was not regulatory but rather a prohibit with crim like aspects: summoning, prohibition (no clear connection to regulation of stnary stores) a penalty (jail) – doesn’t have a connection to a regulatory scheme – connnection tennuous. Reason for fed attack was to hold safe from the notwithstanding clause which could be invoked – 681.2  finds valid reg purpose w/regs to commerce within the province – not in and of itself, therefore not ultravires

Westendorp v. R (1983-SCC)  --Prostitution —Calgary by-law to effect that no one shall approach on a street for prostitution else sanctions— Street control was province's attempt to colour as "local" —Appeal allowed. Court said specious (if that were the purpose, would have dealt with other aspects of the street. No property question. No comparison between Dupont and this case. Bylaw therefore ultra vires as invasion of federal criminal law powers  

Facts: This appeal arose out of a charge against appellant of being on a street for the purpose of prostitution contrary to a Calgary by-law. The accused was acquitted at trial on the ground that, inter alia, the impugned by-law was an unconstitutional invasion of the federal authority in relation to the criminal law and of federal legislation in that area. The Court of Appeal set aside the acquittal, holding that there was no such invasion of federal authority or federally enacted provisions of the Criminal Code, and that the by-law was validly enacted under The Municipal Government Act. The central question in this appeal was the constitutional validity of the by-law.

Held: The by-law is ultra vires as invading the exclusive federal power in relation to the criminal law. Section 6.1 was an intruded provision of the by-law, of a completely different order from the preceding and succeeding sections. Nothing in the by-law invigorated that section; it had to stand on its merit. The section was triggered only by an offer of sexual services, or solicitation to that end. To remain on a street for the purpose of prostitution or to approach another for that purpose was so patently an attempt to control or punish prostitution as to be beyond question. 

Administration of Justice in the Province

Di iorio v. Montreal Jail Warden -- Province establishing inquiry into organized crime — Applicants refusing to testify and jailed for contempt of Court — Whether legislation establishing inquiry intra vires Province — Whether constitutes exercise of power over administration of justice in Province — Whether constitutes unconstitutional invasion of federal field of criminal law and procedure –NO - The words admin of justice in prov intended to have wide meaning and incl crim just, ct system, police etc. p. 689 the words "Administration of Justice in the Province" in s. 92(14) of the British North America Act, 1867, are to be given a fair, large and liberal construction and give the Provinces wide powers over the administration of both criminal and civil justice not limited solely to the establishment and constitution of Courts
..the words "Administration of Justice in the Province" in s. 92(14) of the British North America Act, 1867, are to be given a fair, large and liberal construction and give the Provinces wide powers over the administration of both criminal and civil justice not limited solely to the establishment and constitution of Courts. It is free standing and an independent source of provincial power and does not relate solely to administration in respect of heads of exclusive provincial power. The Inquiry established here is within those powers. The function of the Inquiry is merely to investigate and report; no person is accused; there is …no attempt to alter criminal procedure, create new crimes or alter old ones. There is a valid distinction between criminal procedure and an inquiry into criminal acts. The Inquiry impugned here possesses purposes and functions which are separate and distinct from procedures which accompany the investigation and prosecution in a criminal matter. Accepting that police investigation of an accused must comply with federal procedural standards, it is not apparent why an investigative overview of crime on a collective basis should be open to constitutional attack. It is a generally recognized function of Government in the administration of justice to investigate crime and identify criminals. 

Slide: SCC limits di iorio

--prov cannot inqu coercivly into admin and mgmt of fed crown ie rcmp and & vice versa

--beginings of a doctrin that the prov cnat use 92=14 into allegation of a specific crime

--general ok – but cannot reach into the op of the fed police force, cannot compell the sociiter gen as a wit.

AG Quebec v. AG Can (1979 SCC) p.691

1979 – pq had been elected in ’76 – when pq elected in 76 it was annoyed at fed rcmp breaking into its offices throughout the period when forming, kidnapping member, burning barn, spying breaking into mail and other nefarious things. Also concerned abt certain investig files opened and closed. Also concerned about links between rcmp and qpp –how much cleaning up would it have to do to clean up own police force.

PQ put the kebble commission in place and said find out whats been going on – whats rcmp been doing, illeagal stuff, can we trust the qpp? Hearings held. Having probs with getting rcmp wits so serves subpoena and tries to get docs –a subpoena also served on AG Canada to compel as wit and get originals of various seized documents, rcmp records, getting to bottom of it & etc…– wants everything!

Canada attacks the mandate of the commission saying that Quebec cannot embrace canada in a coercive inquiry, cannot mandate a prov commission to make fed cab minister answer questions re: the internal workings of a federal ministry. And so tremendous emphasis argued by que in resisting this attack on its commission – on what the scc said in di iorio.

Starr v. Houlden (1990-SCC) p.695-- ULTRA VIRES--limits starr: prov cannot inquire into a specific allegation of crim conduct by named private citizens (patty starr)

Facts: allegations made in the toronto news that patty starr who was the pres of a charity had used the charity’s funds to contrib to a political party and that there was some association btween her and private companies and govt officials incl the chief of staff of the premiers office – allegations of bribes thru corp entities to premiers office & corruption – serious allegation. One political plus of commissions (for politicians) is that buy time. So, commission put in place to investigate patty starr’s shenanigans. Commision gets busy. An attach then made on authority of commision and works way into cts: A commission now made to investig a partic named person on a specific allegation of crim conduct. Court hard on commission. Looks at kebble. Distinguishes this from Keable. Whereas K was gen focus, Starr commission is inqu into crim act of named person – circumvents crim procedure (which is in excl jurisd of parl) –a substitute police investigation.

CDN Red Cross v. Kreever (1997 SCC) -- RATIO: sl 705.10 “Starr cannot be taken as a lic to attack the jurisdiction of every judicial inquiry that may incidentally in the course of its proceedings uncover misconduct potentially subject to crim sanction.”

Facts: 1990s – the cdn blood system op’d by red cross, system found to be insecure b/c ppl getting ais and hepc – 1000 canadians infected as a result of using blood products from the system. Ottawa put a commission of inqu. headed by justice horace kreever to find out what happened. At the back of all this was that some pple were just not watching and these ppl called bfore commision – and serves s.19 notice on them thru Inquiries Act (and would have high procedureal prot b/c of this) b/c kreever had great difficulty, gets run around, dealing w/high ups – w/respect to constitutional attack on commission: ct says K looking at serious allegations and in course of may make findings that various ppl did various things wrong and that may lead to some crim and civ lit. Starr arg’d: crim allegations might result and ppl waiting in wings to sue pants off. (also, in france, sim sit resulted in serious crim charges for comparable officials)

· Also ct looked at Nelles case – inquiry into deaths of babies, commission appt’d & pple thot that susan n involved in killings – so mr justice grange challenged whether could investigate where specific – commission fell apart as a result.

· RATIO: sl 705.10 “Starr cannot be taken as a lic to attack the jurisdiction of every judicial inquiry that may incidentally in the course of its porceedings uncover misconduct potentially subject to crim sanction.”

Point abt all these comments is that govt has completely mismanaged & ppl sick and dying. To pepper Kreever with personal attacks and constitutional attacks is to prevent him from getting to bottom of this. N & S were unique disgraces dealing with specific incidents with specific individuals & would inevitably reflect on indivs – very different than broad inquires such as into entire blood system. Strict approach that can’t name names doesn’t apply. – But what can he say? Primary role is to make findings of fact as long as not same language of code or language of civ liability –BUT no linguistic contortions required, Kreever free to say what happened.

Somalia Inquiry -- deaths of prisoners and some repts that cdn’s had particiapted in killings of somalian teens – nothing done –govt deflected crit by putting commission on ground to investigate war crimes in somalia. Served notices on everyone. Govt peppered from sidelines, taking too long, too much money etc. & w/o abilty to make constitution did it another way – used legisl powers to end commission.

The prosecutorial power

CN Transport – question raised as to whether prosecution under fed comb act can be prosecuted by fed prosecutors and real question lurking here is whether the prosecutorial power pursuant to crim power, whether provincial or federal power? Arg: where prov reg crimes = provincial but w/ resp to reg powers, (ec trade com etc) ottawa can do own prosecutions

But what abt true crimes (91(27))– prov prosecutes those. (note cultural context is serious rivalry at prosecutorial level, diff pay, prestige etc..)

But ottawa had ammended s.2 crim code giving conc. powers to feds – prov args that encroaching

--

This case: information charging conspiracy

Charge under cia s.32

Fed leg allows ottawa to assign prosec

Ottawa assigns prosecutor

--

Ottawa has a conc jurisdiciton to prosec crimes founded under 91(27)

Laskin incs reasons of hauser, laroche p711 starting at 711.7 w/resp to 91(27)

But with respect to prov regulations per 92, a prov prosecutor can only be appointed for that.

Aboriginal Peoples

Federal Legislative Power

Section 91(24)

· s.91(24) of CA 1867 confers on the federal Parliament the power to make laws in relation to “Indians, and lands reserved for Indians”.  Power given to feds b/c: (1) could protect against local settlers; (2) wanted to maintain uniform national policies respecting Indians.

· s.91(24) contains two heads of power:

· a power over “Indians”, and

· can only be exercised in respect of Indians (and only Indians) whether or not they reside on, or have any connection w/ lands reserved for Indians.

	Who is an “Indian”?  The Indian Act defines term “Indian” and establishes a register to record the names of qualified persons who were members of a reserve or involved in making of a treaty.  Status then devolves from the charter members to their descendants.  Persons w/in the statutory definition of the Indian Act are known as ‘status Indians’.  Non-status Indians (persons of Indian blood and culture who are outside the statutory definition) are Indians w/in meaning of s.91(24) but are not governed by the Indian Act (e.g., Inuit, Metis)




· What kinds of laws may be made in relation to "Indians?"  Feds can legislate on matters which otherwise lie outside its legislative competence, and on matters which it could not legislate for non-Indians.  Test: are the provisions in pith and substance in relation to Indians, or in relation to something else (i.e., succession, property, education)?  Courts will likely uphold laws which could be rationally related to intelligible Indian policies, even if the laws would ordinarily be outside federal competence (that is, must relate to Indian concerns).

· a power over “lands reserved for Indians”.

· can be exercised in respect of Indians and non-Indians so long as the law is related to lands reserved for Indians (i.e., can apply to anyone on a reserve).

· “Lands reserved for Indians” includes lands set aside as Indian reserves before and after Confederation, land recognized by Royal Proclamation of 1763 as ‘reserved’ for Indians, and land held pursuant to aboriginal title (Delgamuukw).

· Aboriginal title is capable of either surrender to, or extinguishment by the Crown.  Crown holds underlying title to all Indian lands.  Crown holds title while aboriginals have personal and usufructory right (right to use), dependent on the good will of the Sovereign (suggests Crown has duty to act honourably).  Royal Proclamation is origin of Indian title (St. Catherine’s Milling).

· Indian Act not challenged under s.15 equality guarantee clause – courts likely to reject challenge.

Treaties

· Pre-1982, federal legislative power over Indians was not limited by terms of treaties entered into w/ other countries or w/ Indian tribes or bands.  Treaties could not stand against inconsistent federal legislation b/c they have no effect on internal law unless they are implemented by legislation or special amendment.

· s.35 of CA, 1982 now gives constitutional protection to rights created by treaties entered into w/ Indian tribes or bands and perhaps to rights created by provisions in international treaties.  s.35 acts as a limitation on powers of feds and provincial legislature.

Provincial Legislative Power

General Rule

· Provincial laws apply to Indians and lands reserved for Indians.  That is, provincial legislatures have the power to make their laws applicable to Indians and on Indian reserves so long as the law is in relation to a matter coming w/in a provincial head of power.  Clearly, reserves are not ‘enclaves’ from which provincial laws are excluded BUT there are 5 exceptions:

1. Singling Out

· A provincial law that singled out Indians or Indian reserves for special treatment would run the risk of being classified as a law in relation to Indians or Indian reserves; and, if so classified, the law would be invalid.

2. Indian-ness

· A provincial law that affects “an integral part of primary federal jurisdiction over Indians and lands reserved for the Indians” will be inapplicable to Indians and lands reserved for the Indians, even though the law is of general application that is otherwise w/in provincial competence.

· Indian-ness exception means provincial laws cannot affect aboriginal rights, treaty rights, or Indian status.

3. Paramountcy

· If a provincial law is inconsistent w/ a provision of the Indian Act (or any other federal law), the provincial law is rendered inoperative by the doctrine of federal paramountcy.

4. Natural Resources Agreements

· Indians have a right to take game and fish for food, which is defined and protected in the three prairie provinces by the Natural Resources Agreements.  Provincial laws cannot deprive Indians of this right.

5. Section 35

· Provincial laws cannot affect aboriginal and treaty rights whether established before or after 1982 (protected by s.35 CA1982).  s.88 of Indian Act also says provincial laws of general application must yield to the terms of any treaty.

· s.35 gives constitutional protection to aboriginal and treaty rights from provincial law.  s.35 applies to federal as well as provincial laws.

Section 88 of Indian Act
Text of s.88

· s.88 says that provincial laws of general application apply to Indians – also likely extends to lands reserved for Indians.

· What is meant by “laws of general application”?  This phrase excludes laws that single out Indians.  Provincial laws of general application can infringe on aboriginal rights but they cannot extinguish aboriginal rights b/c s.88 does not evince the requisite clear and plain intent.

· s.88 does not apply to provincial laws that do not affect Indianness.

Paramountcy Exception

· s.88: any conflict b/w a federal statute and a provincial law of general application has to be resolved in favour of the federal statute – does not need to be a direct conflict for paramountcy doctrine to apply.  

Treaty Exception

· s.88 is subject to the terms of any treaty.  This means that any conflict b/w a treaty made w/ Indians and a provincial law of general application has to be resolved in favour of the treaty provision.  s.88 has been the ground upon which the courts have held that provincial laws cannot impair Indian treaty rights.

Natural Resources Agreements

· In Alberta, Saskatchewan and Manitoba, Indians are guaranteed the right to take game and fish for food at all seasons of the year on specified lands.  Provincial laws to the contrary are inapplicable to the Indians.  Indian treaty rights have been partially extinguished (b/c reduced commercial rights to food only) by a constitutional amendment enacted w/o consent of Indians on terms of Natural Resources Agreements.

Aboriginal Rights

Recognition of aboriginal rights

· s.35 gives constitutional protection to “the existing aboriginal and treaty rights of the aboriginal peoples of Canada.  SCC held Nishga people in BC possessed aboriginal rights to their lands that had survived European settlement (Calder).

· Aboriginal rights that have not been extinguished are recognised by the CML and are enforceable by the courts (Guerin).  Aboriginal title is “a legal right derived from the Indians’ historic occupation and possession of their tribal lands”.  Aboriginal title to the land gave rise to a fiduciary duty on the part of the Crown to deal with the land for the benefit of the surrendering Indians.

· SCC recognised aboriginal right of a Band member to fish for salmon “where his ancestors had fished from time immemorial” (Sparrow).  Sparrow invoked s.35 to provide constitutional protection for the aboriginal right.  In all dealings with aboriginal peoples, the government has the responsibility to act in a fiduciary capacity.

· Guerin and Sparrow confirm that aboriginal rights do exist at CML, and that they are enforceable at the suit of aboriginal peoples.  Cases also recognise fiduciary or trust-like obligation on the Crown.  Sparrow also held that aboriginal rights and the fiduciary duty are now constitutionally guaranteed through s.35 of CA, 1982.

Definition of aboriginal rights

· Aboriginal rights are rights held by aboriginal peoples, not by virtue of Crown grant, legislation or treaty, but “by reason of the fact that aboriginal peoples were once independent, self-governing entities in possession of most of the lands now making up Canada.

· Van Der Peet recognised that b/c aboriginal people were already living in communities on the land before European’s arrived, aboriginal rights have a special legal and constitutional status.
· Test used to identify an “existing aboriginal right” w/in the meaning of s.35.  In order to be an aboriginal right, an activity must be:
1. An element of a practice, custom or tradition integral (central significance) to the distinctive culture of the aboriginal group asserting the right.

· Practice must be a defining characteristic of the society – one of the things that made the culture of the society distinctive

· Practice must have developed before contact (i.e., before arrival of Europeans in North America)

· Practice could evolve over the years as the result of contact BUT a practice that has evolved into modern forms must trace its origins back to pre-contact period.

· Contemporary practices that developed “solely as a response to European influences” do not qualify.

Aboriginal self-government

· Aboriginal right to self-government must exist by virtue of the fact that aboriginal people were living in self-governing communities before the arrival of Europeans.

· Test for self-government should use the Van Der Peet test (key is how the activity is chracterised).  

· Aboriginal right to self-government extends only to activities that took place before European contact, and then only to those activities that were an integral part of the aboriginal society (Pamajewon).

· Charlottetown Accord, if ratified, would have explicitly protected and regulated right to self-government.

· Land held under aboriginal title is “held communally”, and decisions w/ respect to land are made by that community.  Aboriginal title encompasses the right to choose to what uses land can be put (Delgamuukw).  These characteristics of aboriginal title imply a necessary role for aboriginal laws and customs as to how land is to be shared by the members of the community, how the land is to be managed, and how it’s to be developed – implies some element of self-government.

Aboriginal title

· Aboriginal title is the right to the exclusive occupation of land, which permits aboriginal owners to use the land for a variety of purposes.  Aboriginal title would obviously permit owners to hunt, fish and harvest on their land.  However, rights to particular activities, such as hunting, fishing and harvesting may also exist on land to which the aboriginal people do not have title (have to satisfy Van Der Peet test by showing the practice had arisen before European contact and was integral to their distinctive culture).

· Use and occupation of land of land by aboriginal people before the assumption of sovereignty created an aboriginal title to the land.  At CML, Crown acquired title to all land in Canada, including land that was occupied by aboriginal people.  But the CML recognized that aboriginal title, if not surrendered or lawfully extinguished, survived as a burden on the Crown’s title (Guerin).  Since 1982, aboriginal title has been protected by s.35 of CA, 1982.

· Title recognized by Royal Proclamation of 1763.  

Delgamuukw summary

· Aboriginal title has its source in the occupation of land by aboriginal people before the Crown assumed sovereignty over the land.  Title is proved by showing that aboriginal people occupied the land prior to sovereignty.  Mere fact of pre-sovereignty occupation is sufficient to show that title to the land is “of central significance to the culture of the claimants” (must be exclusive).  If land used by others, then it’s necessary to show the claimants’ first nation had the intention to retain exclusive control and had the power to exclude others if they chose.

· The point of time at which aboriginal occupation of the land must be proved in order to make out aboriginal title is ‘prior to sovereignty’, not ‘prior to contact’.  Don’t need to adhere to strict rules of evidence b/c aboriginal societies did not keep written records.  Aboriginal title is sui generis or one of a kind.  This means there are many difference b/w aboriginal and non-aboriginal title:

1. Aboriginal title derives from pre-sovereignty occupation rather than post-sovereignty grant.

2. Range of uses: aboriginal title confers the exclusive use and occupation of the land (no limits) except the uses “must not be irreconcilable with the nature of the attachment to the land which forms the basis of the particular group’s aboriginal title.  This means that land occupied for hunting purposes could not be converted to strip mining.

3. Aboriginal title is inalienable, except to the Crown.  Crown must act as an intermediary b/w aboriginal owners and third parties.  In order to pass title to a third party, aboriginal owners must first surrender the land to the Crown.  Crown then comes under a fiduciary duty.  If aboriginal owners want to convert lands into something they’re otherwise forbidden to do, then they can surrender lands to Crown who then convert them by grant to a fee simple.

4.  Aboriginal title can only be held communally.

5. Aboriginal title is constitutionally protected.  Pre-1982, title could not be extinguished by provincial legislation b/c provincial extinguishment would conflict w/ exclusive federal power over “Indians and land reserved for Indians” in s.91(24).  Pre-1982, title could be extinguished by federal legislation only if it showed a clear and plain intent.  s.35 of CA1982 confers constitutional protection on any aboriginal title that was existing (unextinguished) in 1982.

Extinguishment of aboriginal rights/title

· Aboriginal rights (including title) can be extinguished in two ways:

1. By surrender (must be voluntary and to the Crown), and

2. By constitutional amendment

· Must have active participation of affected aboriginal people.

· Pre-1982, aboriginal rights could be extinguished by legislation, although after confederation only the feds were competent to enact an extinguishing law.  In 1982, power to extinguish was removed by s.35 of CA1982.  s.35 permits regulation of aboriginal and treaty rights by a federal law that satisfies strict standards of justification, but does not permit the extinguishment of aboriginal and treaty rights.

· Extinguishment must be clear and plain.

Treaty Rights

Introduction

· Pre-1982, Indian treaty rights were explicitly protected from derogation by provincial law, but not federal law, by s.88 of Indian Act.  Since 1982, Indian treaty rights have been protected by s.35 of CA1982 from derogation by either federal or provincial law.

· Land claims agreements entered into more recently – they reserve large areas of land to the aboriginal signatories as well as considerable sums of money in return for the surrender of aboriginal rights over non-settlement land.

· s.35 CA1982 explicitly includes rights acquired under modern land claims agreements in its protected treaty rights.  When land claims agreements are ratified, they acquire constitutional status.

Definition of Treaty

Interpretation of treaty rights

· Rule: treaties b/w Crown and aboriginal nation should be “liberally construed and doubtful expressions resolved in favour of the Indians.  Reasons for this rule include unequal bargaining power and written agreements often differed from oral understandings.

Extinguishment of treaty rights

· Treaty rights can be extinguished in two ways:

1. By surrender (must be voluntary and to the Crown), and

2. By constitutional amendment

3. If treaty makes provision for its amendment

· Pre-1982, treaty rights could be extinguished by federal (but not provincial) legislation – this possibility ended when s.35 enacted.

Need for Constitutional Protection

· Three infirmities:

1. Uncertainties as to the definition of aboriginal rights

2. Doctrine of parliamentary sovereignty meant aboriginal rights were vulnerable to change or abolition by the action of a competent legislative body

3. Idea of equality suggested that aboriginal rights may be unconstitutional

4. Aboriginal and treaty rights could be modified or extinguished by constitutional amendment.

· CA1982 has taken steps to eliminate these infirmities by:

1. Passing s.35 which gives constitutional recognition (but not definition) to aboriginal and treaty rights

2. s.25: provides the Charter is not to be construed as derogating from aboriginal, treaty or other rights or freedoms that pertain to aboriginal peoples of Canada – makes clear that s.15 of Charter does not invalidate aboriginal or treaty rights.

3. s.35.1: declares constitutional amendments will not be made w/o a prior constitutional conference involving participation by representatives of aboriginals.

Section 35

· Rights conferred are existing aboriginal and treaty rights.  Existing means those in effect as of 1982.  Treaty rights acquired after 1982 are protected by s.35.  

· B/c s.35 is located outside the Charter, the rights conferred in s.35 are not qualified by s.1 but they are subject to reasonable regulation according to principles similar to those applicable to s.1.  BUT rights are no enforceable by s.24

· Rights in s.35 are possessed by “aboriginal peoples of Canada” (includes Metis, Inuit and Indian).  

· Q:  What is the status of aboriginal or treaty rights that had been extinguished or regulated before 1982?  In Sparrow, SCC held existing meant ‘unextinguished’.  A right that has been validly extinguished before 1982 was not protected by s.35.  While an aboriginal right could be extinguished by federal statute before 1982, a federal statute would have that effect only if the intention to extinguish was ‘plain and clear’.  In Sparrow, the Fisheries Act and its regulations did not demonstrate clear and plain intent.

· Court in Sparrow also refused to treat regulation as a partial extinguishment of the regulated right.  The word ‘existing’ in s.35 was to exclude from constitutional protection those rights that had been validly extinguished before 1982 but that the right are affirmed in a contemporary form rather than in their primeval form.

· s.35 provides that aboriginal and treaty rights are ‘recognised and affirmed’.  What does this mean?  SCC held that treaties and statutes relating to Indians should be resolved in favour of Indians.  It also incorporates the fiduciary obligations the government owes to aboriginal people.  s.35 rights are subject to federal regulation.  Any law that had the effect of impairing an existing aboriginal right would be subject to judicial review to determine whether it was a justified impairment.  A justified impairment would have to pursue an objective that was ‘compelling and substantial’.  The conservation and management of a limited resource would be a justified objective but the public interest would be too vague.  

· Gladstone:  Priority was only required when the aboriginal right was limited by its own terms (e.g., right to fish for food – which is internally limited by the fact that the right-holders need only so many fish for food).  Giving priority to an internally limited aboriginal right would still leave room for non-aboriginals to gain access to the resource.

· Delgamuukw: for aboriginal title infringement to be justified, Crown has duty to consult w/ aboriginal peoples before decisions are taken w/ respect to their lands.  Fair compensation also required when title was infringed.

i. Application to Treaty Rights 

· s.35 applied to treaty rights as well as aboriginal rights.

· In Badger, SCC acknowledged that the ruling meant that treaty rights that had been created by mutual agreement could be abridged unilaterally.

· Treaty rights have to yield to any law that satisfies the Sparrow standard of justification.

· Marshall: treaty right could be regulated, provided the Sparrow test of justification is satisfied.

ii. Application to Extinguishment 

· Before 1982, aboriginal and treaty rights could be extinguished by federal legislation, provided clear and plain words were used for the purpose.

· s.35 now protects aboriginal and treaty rights from extinguishment by federal legislation.  The justification tests in Sparrow would, if satisfied, save a federal law that purported to regulate an aboriginal or treaty right, but not a federal law that purported to extinguish the right.

· Aboriginal and treaty rights can be extinguished in two ways:

1. By surrender (involved consent of aboriginal right-holders);

2. By constitutional amendment (must get active participation and consultation w/ aboriginal peoples).

iii. Application to Provincial Laws

· s.35 also affords aboriginal people constitutional protection against provincial legislative power.  

Section 25

· s.25 is an interpretive provision included to make it clear that the Charter is not to be construed as derogating from ‘any aboriginal, treaty or other rights of freedoms that pertain to the aboriginal peoples of Canada’.  

Section 35.1

· s.35.1 declares that before any amendment is made to s.91(24) or to ss.35 and 25, a constitutional conference will be convened to which representatives of the aboriginal peoples of Canada will be invited to participate in discussions of the proposed amendment.
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