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Access to Justice

Contingency Fees

	Pro 
	Con

	1. Incents lawyer to get best deal for client
	1. Incents lawyer to win even if unethically or illegally (compromises objectivity)

	2. Allows poor and risk-averse to hire lawyers
	2. Lower net recovery for winning plaintiffs

	3. Hourly fee contract open to abuse by lawyer
	3. Unless damages are inflated to cover higher contingency fees

	4. Discourage nuisance or harassing claims
	4. Encourage nuisance or harassing claims 

	
	5. Lawyers may inflate costs for sure victories to gain large $%s. 
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	Law Society Rules of Conduct

2.08(3)
	Before 2002
	No Champerty or Contingencies except as permitted by the Solicitors Act or Class Proceedings Act, 1992

	
	Post Oct. 2002
	2.08 (3) Subject to subrule (1), except in family law or criminal or quasi-criminal matters, a lawyer may enter into a written agreement in accordance with the Solicitors Act and the regulations thereunder that provides that the lawyer’s fee is contingent, in whole or in part, on the successful disposition or completion of the matter for which the lawyer's services are to be provided

Commentary In determining the appropriate percentage or other basis of the contingency fee, the lawyer and the client should consider a number of factors, including 

· the likelihood of success, the nature and complexity of the claim, 

· the expense and risk of pursuing it, 

· the amount of the expected recovery and who is to receive an award of costs. 

The lawyer and client may agree …costs … which agreement under the Solicitors Act must receive judicial approval. …

The test is whether the fee in all of the circumstances is fair and reasonable. 

	McIntyre Estate v. Ontario (Attorney)
2002 Ont CA
	McIntyre estate wants to sue a tobacco company in a contingency arrangement
	There can be no maintenance if the alleged maintainer has a justifying motive or excuse.

The continuation of a per se prohibition against contingency fee agreements actually tends to defeat the fundamental purpose underlying the law of champerty – the protection of the administration of justice and, in particular, the protection of vulnerable litigants.  

Fairness to clients must always be a paramount consideration.

	Amendments to Solicitors Act 

In force Oct. 1, 2004
	Contingency fees okay
	28.1 (2) A solicitor may enter into a contingency fee agreement 

28.1 (3) Prohibited in criminal, quasi-criminal and family matters.

	
	Maximum amount
	28.1 (5) the amount to be paid … shall not be more than the maximum percentage, …

(6) unless approved by the Superior Court of Justice.


Private Insurance

	Types of plan
	1. Fully open
2. Partly open
3. Fully Closed
	· Improved access to lawyers and legal services

· Peace of mind

· Less costly overall perhaps 

· Improved reputation of lawyers


Paralegals

	“No” legal training, no supervision by lawyers
	Activities
	Defences to minor criminal matters

Small claim court actions

Drafting of wills

Immigration matters

Real Estate Transactions

	Regina v Lawrie and Points Ltd.

1987 Ont. CA
	Retired cops fight traffic tickets under Highway Traffic Act
	Law Society Act prevents people from acting as lawyers when they are not members of the Ontario Bar

Provincial Offences Act allows a defendant to be represented by a competent agent (other acts, e.g. Small Claims )

Law Society Rules of Conduct allow delegation of various tasks to non-lawyer employees and law students

Solicitors Act prevents “agents” from collecting a fee


Legal Software

	Quicken Family Lawyer

1999, Texas
	Software banned for being too much like a lawyer
	Free speech issues

What would be different if they were selling a book?

Lawyers have no exemption from liability, the software has a disclaimer


Help from the Judge
	Barrett v. Layton
2004 Ont SCJ
	Judge explains “Laches” and other legal matters to unrepresented defendant in civil claim
	Rule 1.04(1) “These rules shall be liberally construed to secure the just, most expeditious and least expensive determination of every civil proceeding on its merits.”

Aspects of trial fairness with an unrepresented person

· not denied a trial on the merits by her lack of knowledge of either the trial process or procedural and substantive law, or

· by the stress of appearing in court, or 

· by a combination of these factors. 

· Litigants have the right to appear in court without counsel, and the right to a fair hearing regardless of whether they are legally represented. 

· Since it is the trial judge who is required to give effect to these rights, doing so cannot amount to abandonment of the role of trial judge and assumption of a counsel-like role.

· For the same reason, giving effect to these rights cannot amount to a diminution of the role properly played by counsel opposing the unrepresented person.   

the concept of access to justice has moved from one of formal equality of access, which entitles all persons to an equal opportunity to appear before the court, to one of effective equality of access which addresses the specific barriers which impede a specific litigant’s pursuit of justice.

“A system of justice, if it is to have the respect and confidence of its society, must ensure that trials are fair and that they appear to be fair to the informed and reasonable observer. This is a fundamental goal of the justice system in any free and democratic society.” (Cory J. in Regina v. S (R.D.))

“How far the trial judge should go in assisting the accused in such matters as the examination and cross-examination must, of necessity, be a matter of discretion” [Griffiths J.A. in Regina v. McGibbon, (1988) (Ont.C.A.)]

A trial judge has jurisdiction to elicit evidence not otherwise led, by questioning witnesses. It follows from this,  that prompting an unrepresented party to have regard for the issues pleaded on her behalf by counsel cannot be beyond the discretion of a trial judge. 


Limitation Periods

	Why limitation periods?
	
	1. Defendants shouldn’t be under a cloud forever, and they should have the opportunity to marshal their defence.

2. The Justice System can’t work effectively if cases come up after years and years, memories have faded, witnesses died, evidence has been destroyed.

	Consumers Glass Co. Ltd. v. Foundation Co. of Canada Ltd.

1985 Ont CA
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Shed built in 1963

collapses in 1981
	Whether the issue arises in contract or in tort. 

the cause of action does not arise until the plaintiff 

· could first have brought an action and proved sufficient facts to sustain it, or 

· ought reasonably to have discovered the facts upon which the cause of action is premised.

	Central Trust Co. v. Rafuse
[1986] SCC
	Professional negligence case
	the reasonable discoverability rule is as applicable to cases involving professional negligence as it is to actions involving injury to property. 

a cause of action arises for purposes of a limitation period when the material facts on which it is based have been discovered or ought to have been discovered by the plaintiff by the exercise of reasonable diligence . . . .

	M.(K.) v M.(H.)
1992 SCC 

Childhood incest victim makes claim when she is 28
	Sexual Assault Claims
	It is at the moment when the incest victim discovers the connection between the harm she has suffered and her childhood history that her cause of action crystallizes

in most cases the victim of incest only comes to an awareness of the connection between fault and damage when she realizes who is truly responsible for her childhood abuse.

For breach of a fiduciary duty, the time for bringing a claim is not limited by statute in Ontario

	
	Equity and Laches
	a defence which requires that a defendant can successfully resist an equitable (although not a legal) claim made against him if he can demonstrate that the plaintiff, by delaying the institution or prosecution of his case, has either 

(a) acquiesced in the defendant’s conduct or 

(b) caused the defendant to alter his position in reasonable reliance on the plaintiff’s acceptance of the status quo, or otherwise permitted a situation to arise which it would be unjust to disturb.


	Limitations Act, RSO 2002

http://www.practicepro.ca/practice/limitation.asp
	s. 2
	“claims in court proceedings” removes Laches - JB

	
	s. 4
	2 years running from the day the “claim” is discovered. 

	
	s. 5

Discoverability Principle 

s. 5 does not appear to be expressly applicable to limitation periods other than the basic limitation period.
	5.  (1)  A claim is discovered on the earlier of,

 (a) the day on which the person with the claim first knew,

       (i) that the injury, loss or damage had occurred,

   (ii) that the injury, loss or damage was caused by or contributed to by an act or omission,

  (iii) that the act or omission was that of the person against whom the claim is made, and

  (iv) that, having regard to the nature of the injury, loss or damage, a proceeding would be an appropriate means to seek to remedy it; and

(b) the day on which a reasonable person with the abilities and in the circumstances of the person with the claim first ought to have known of the matters referred to in clause (a)

(2) A rebuttable presumption that a claim is discovered on the day the act or omission on which the claim is based took place.

	
	s.6 

Children and Disabled
	Ss. 6 &7: Time does not run against minors or incapable parties who are not represented by a litigation guardian.

S. 7.(2): A person shall be presumed to have been capable 

S. 9: Appointment of litigation guardian on application or motion by potential defendant

	
	s. 10

Assaults and Sexual Assault

16 (h)
	S. 10.(1)  The s.4 limitation period does not run … while the person is incapable of commencing the proceeding because of physical, mental or psychological condition.

Intimate Relationship Presumption: (2) … presumed to have been incapable of commencing the proceeding earlier if…

· an intimate relationship with the person or 

· someone on whom the person was dependent, whether financially or otherwise. 

Sexual Assault Presumption:  (3)  a person with a claim based on a sexual assault shall be presumed to have been incapable of commencing the proceeding earlier than it was commenced

No Limitation Period: 16 (h) sexual assault: party to it had charge of the person assaulted, was in a position of trust or authority or someone on whom he or she was dependent, whether financially or otherwise;

	
	ADR

s. 11
	independent third party assisting in resolving claim? the limitation periods established by sections 4 and 15 do not run until the ADR ends

	
	s. 15 – 15 years Max
	S. 15 no proceeding shall be commenced … more than 15 years after …. 

· even if a claim has not been discovered…

(3) 2 years Conversion personal property

(4) The ultimate limitation period does not run during 

· any time that the person with the claim is a minor or an incapable party who is not represented by a litigation guardian. 

· ( c) the time that a party wilfully conceals a cause of action or wilfully misleads the person with the claim as to the appropriateness of a proceeding. 

(5) Burden: the claimant bears the burden of proving that the ultimate limitation period should be suspended because of disability or wilful concealment except for claims based on assault or sexual assault

(6) Day of occurrence – continuous acts, series of acts, demand obligations 

	
	No Limitation

Ss. 16 and 17
	16 (k) student loans

17 Undiscovered Environmental Claims

	
	s. 19

Special Limitations Periods
	Real Property and Trusts: See the Real Property Lims Act
19.  (1)  A limitation period set out in or under another Act that applies to a claim to which this Act applies is of no effect unless,

(a)the provision establishing it is listed in the Schedule to this Act; or

(b)the provision establishing it,

(i)is in existence on the day this Act comes into force, and

(ii)incorporates by reference a provision listed in the Schedule to this Act.

	
	s. 22
	No Contracting out

	
	S. 24 Transition
	see chart


Choice of Proceeding R. 4, 14

	Originating Process
	
	4A – General Headings

Commencement 14.01 14.07 Issued

	Action
	14A “Statement of Claim”

Rule 14
	Seriously contested issues of fact (e.g. tort claims)

· Pleadings, discovery opportunity to adduce oral evidence 

Divorce: “Petition”

Action is the Default: 14.02

14.03 (1)  The originating process for the commencement of an action is a statement of claim (Form 14A (general) or 14B (mortgage actions))  

Notice of Action: when there is no time to prepare Statement, gives 30 days (14.03(2))

	Application
	14E 

“Notice of Application”

R 14.05

R 38

Evidence R 39

App Jud Review R 68
	Commencement  38.05
14.05(3)(h) in respect of any matter where it is unlikely that there will be any material facts in dispute 

R. 39 Facts and supporting evidence set out in affidavits

Concise statement of facts of law may be required

R. 39.02 Cross-examination on affidavits may take place before court reporter

R 38.10(1)(b) Court has power on the hearing to direct the trial of an issue on oral evidence if a major factual dispute develops

14.05(2) a matter may be brought if authorized by statute

14.05(3) by type of relief (g 1) – Charter 
14.05(3) trusts(a)(f), estates (3)(a)(d), and 

R. 68 judicial review of boards and tribunals

38.03(3) Urgent Application

38.03(4) Counter Application

	EJ Hannafin Enterprises Ltd v Esso Petroleum Canada

1994 Ont GD
	Hannafin wants to bring an application in the midst of an Action
	Policy Fragmentation of the trial and lack of finality are not evils in themselves, in the context of an application, if the end result is to enable the parties to process their dispute more expeditiously and efficiently

An Application is okay provided:

4. there are no material facts which require a trial for their disposition in relation to the fragmented issue, and 

5. there is some reasonable prospect that the resolution of that issue may resolve the lis between the parties.


Simplified Procedure R. 76

	Rule 76
	76.01(1)
	NOT applicable to class proceedings, construction lien act proceedings, case managed actions

	
	76.02(1)
	MUST be applied in an ACTION if claim is only for money, real property or personal property and amount in issue ≤ $50,000 (excluding interest and costs)

(does not relate to applications since already simplified)

	
	76.02(3)
	CAN be applied to any other ACTION at plaintiff’s option 

76.02(5) – exception defendant objects because case doesn’t fall within the $50,000 or less provision

	
	Reasons to opt in: 

More expedited procedure: (key reason)
	No examinations for discovery (76.04) or cross-exam on affidavits

Serve your Affidavit of Documents within 10 days of close of pleadings (76.03)

relaxed requirements re certain motions (76.05)

more lenient test (???) for obtaining summary judgment & less risk re costs (if you ask for summary judgment and don’t get it, since usually get huge costs if that happens) (76.07)


(the courts seem to be applying the regular test)

Set down for trial within 90 days of defence (76.09)

Availability of a faster summary trial procedure (76.12)

Rules on automatic dismissal if defendant fails to file SoD and/or no final order issued within specified times (e.g. 150-180 days) (76.06)

Cost consequences:

R. 76.13(2) and (3) if you proceed under normal rules and it turns out that you recover only $50,000 or less then your client could be deprived of costs UNLESS you can prove to court that there was some good reason 

	
	Limitations on opting in:
	Defendant “veto” – R. 76.02(5), if defendant vetoes, plaintiff can abandon claim for amount above $50,000 OR the process will be under ordinary rules R. 76.02(9) – Right lost after abandoning part

	
	
	mandatory mediation R. 24.1, judges can order in simplified procedure cases also 


note that there are also mechanisms to get back into the simplified procedure once you’ve started in regular procedure




Case Management R. 77

	77.01(1) 

actions & applications in:
	Toronto – commenced on or after 3 July 2001 (or if randomly assigned before)

Ottawa – commenced on or after 2 January 1997

County of Essex – commenced on or after 31 December 2002

	77.01(2) – list of exceptions
	Situations which already have an expedited process e.g
(a) family proceedings

(c) commercial list Toronto

(d) Estate actions or applications under Rules 74  and 75

(2.1) Class proceedings

	Track – Fast or Standard
	Rule 77.06 plaintiff must choose a track

77.07 Master or Judge can order switching of tracks (once commenced)

	77.11
	Master or Judge can order case management (if you ask for it; also if it was a case that started before case management)

	77.03
	assignment of Master (the manager of the case; may even call their own case management sessions) (deals predominantly with initial motions (preliminary procedural issues)

	77.08
	summary dismissal (if plaintiff is taking too long)  designed to encourage plaintiffs to keep case moving

	24.1
	mandatory mediation (early in the process) (objections to one-size-fits-all, how early it is)

	Case Management Timelines: Defended Actions 

	who
	what
	when

	Master/Judge
	case conference / mediation
	90 days from first defence (both tracks)

	Mediator
	mediation may be extended on consent (standard track only)
	150 days from first defence

	Master/Judge
	litigation timetable – plaintiff files or requests case conference to establish  (Toronto/Windsor only)


	30 days after mediation if case not settled, or from order exempting case from mediation (both tracks) 



	complete required litigation steps:
	• affidavit of documents

• exams for discovery

• motions

• experts reports
	

	Judge/Master
	settlement conference
	standard track - 240 days from first defence 

fast track - 150 days from first defence 

	Judge/Master
	trial management conference
	77.15 (1) on or following the setting of a trial date, at the request of one of the parties or on the initiative of the judge or case management master.

	Trial Judge
	trial
	77.14(7) Date set at Settlement Conference


Service R. 16

	Method
	16.02
	Personally Specific to the “type” of defendant (individual, municipality, minor, mentally incapable, partnership,  etc.)

	
	alternative to personal service R 16.03
	the party’s solicitor (R. 16.03(2))
by mail (R. 16.03(4))

at place of residence (R. 16.03(5))

on Corporation by mail or attorney in Ont. (R. 16.03(6))

Rupertsland 1981 Man Co Ct “objective of service” draw defendant’s attention that legal rights are in jeopardy if they don’t do something; (Papers not served but reached target)

	
	Substituted service
R. 16.04
	16.04(1) Where it appears to the court that it is impractical for any reason to effect prompt service of an originating process or any other document required to be served personally or by an alternative to personal service under these rules, 
· by court order

· can specify a dif means OR dispense with service altogether

Gallacher 1989  courts don’t like to dispense with service, especially if it’s an originating process

· Although such relief may be available the issue must be established by more than an affidavit of the petitioner. 

· The least degree of proof required is an opinion by the attending psychiatrist
Meius v Pippy 1980 Ont HC 

· Demonstrate effort “take every reasonable step” to locate

· No prejudice because insurer can deal with it

	
	16.01(3)

Other Docs
	If not originating process, fax is fine

	Time Limits
	actions
	R. 14.08(1) serve SOC within 6 months of its issuance

R. 14.08(2) serve SOC & Notice of Action (together) within 6 months of NOA being issued (re R. 14.03(2))


• for 

	
	applications:
	R. 38.06  serve parties in Ontario a minimum of 10 days prior to the hearing date set (very short timelines for applications) (but normally parties will afford one another much more time than this minimum)

	
	extensions
	Buleychuk 1992 Ont GD The basic consideration is whether the renewal post diem will advance the just resolution of the dispute, without prejudice or unfairness to the parties
R. 3.02 gives court discretion to extend timelines on terms that are just


Territorial Limits and ex juris service

	Traditional common law rule
	territorial limit
	· service in the jurisdiction, or

· consent (appearance or in contract)

	Moran v Pyle National

1975 SCC
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	man electrocuted in Saskatchewan by lightbulb made in Ontario
	in determining where a tort has occurred for the purposes of establishing jurisdiction, “it is unnecessary, and unwise, to have resort to any arbitrary set of rules.”
the forum in which the plaintiff suffered damage is entitled to exercise judicial jurisdiction over that foreign defendant where 
· a foreign defendant carelessly manufactures a product in a foreign jurisdiction which enters into the normal channels of trade and 

· he knows or ought to know both that as a result of his carelessness a consumer may well be injured and

·  it is reasonably foreseeable that the product would be used or consumed where the plaintiff used or consumed it

	17.02
	A party to a proceeding may, without a court order,
	be served outside Ontario …where the proceeding against the party consists of a claim or claims, 

(a) real or personal property in Ontario;

(f)(i) contracts made in Ontario; 

(f) (iv) contract breached in Ontario;

(g) tort committed in Ontario

(h) damage sustained in Ontario arising from tort, breach of contract, …wherever committed

(Court may still deny – see Muscutt)

	17.03  
	Service Outside Ontario With Leave
	(1)  In any case to which rule 17.02 does not apply, the court may grant leave to serve an originating process or notice of a reference outside Ontario. High Onus 

	17.05
	Manner for effecting service

Outside Jurisdiction
	the Hague Convention on Service of Law provides administrative path for serving defendants within a jurisdiction that is a party to the convention

if dealing with a state that is not a party to the convention, hire lawyer in that jurisdiction to ensure service is legal

	
	Motion To Set Aside or Stay Service Outside Ontario
	R. 17.06: (a) set aside service; or (b) stay proceeding 

· re 17.02 or 17.03 not satisfied 

· or forum non-conveniens
S. 106 CJA motion to stay re no jurisdiction 

· or forum non-conveniens

R. 21.03(a) motion to say re no jurisdiction


	Muscutt v Courcelles
2002 CanLII 44957 (ON C.A.) 

Muscutt injured in Alberta, suffering in Ontario
	Should Ont. take jurisdiction?

1. A Real and substantial connection

A constitutional requirement

Hunt 1993 SCC
	3. The connection between the forum and the claim (not mere residence)

4. The connection between the forum and the defendant (foreseeability)

5. Unfairness to the defendant in assuming jurisdiction

6. Unfairness to the plaintiff in not assuming jurisdiction

7. The involvement of other parties to the suit (avoiding multiple suits, esp. domestic)

8. The court's willingness to recognize and enforce an extra-provincial judgment rendered on the same juris’l basis

9. Whether the case is interprovincial or international in nature

10. Comity and the standards of jurisdiction, recognition and enforcement prevailing elsewhere (Only considered internationally and we don’t want to seem ridiculous)

	
	Should Ont. decline?

2. Forum Non Conveniens factors
	Is there another more appropriate forum to entertain this action, having regard for:

1. the location of the majority of the parties

2. the location of key witnesses and evidence

3. contractual provisions that specify applicable law or accord jurisdiction

4. the avoidance of a multiplicity of proceedings

5. the applicable law and its weight in comparison to the factual questions to be decided

6. geographical factors suggesting the natural forum

7. deprivation of a legitimate juridical advantage available in the domestic court to the plaintiff if court declines

	
	the “administration of justice” approach:
	The forum need only meet a minimum standard of suitability, under which it must be fair for the case to be heard in the province because the province is a “reasonable place for the action to take place”.

	
	Reasons for preferring “administration of justice” approach”
	· Charter doesn’t protect property rights

· Avoid multiple actions in multiple jurisdictions

· Avoid strategic motions designed to delay

· Avoid decisions that are contrary to “common sense and practicability”.

· The threshold of the jurisdiction test should be sufficiently low as to allow for the more detailed weighing of factors that occurs under the forum non conveniens test.


Responding to Originating Process

	Consider PROMPTLY
	R. 2.02 Attacking irregularity; reasonable time
	(a) if ex juris service: jurisdictional challenge s. 106 CJA, R. 17.06 or R. 21.01(3)(a) 

(b) motion for particulars (R. 25.10)

(c) motion to strike all or part of claim:

(i) improper pleading (R. 25.11)

(ii) not disclosing a cause of action, etc. (R. 21)

(d) serve and file a statement of defence (R. 18) if none of above preliminary 
steps apply

	RULE 18

 Time For Delivery Of Statement Of Defence
	18.01 

a statement of defence (Form 18A) shall be delivered
	(a) 20 days: defendant is served in Ontario;

(b) 40 days: elsewhere in Canada or in the USA; or

(c) 60 days after service of the statement of claim, where the defendant is served anywhere else.

	
	OR
	19.01(5) any time before noted in default

27.04(2) within 30 days if new party defence to counterclaim

18.02 buy 10 extra days with NOID (almost a default)

	
	form 18A Statement of Defence
	· what you agree with

· what you disagree with

· affirmative defences

	Rule 19 

Default Proceedings
	19.01 

Where no Defence Delivered
	(1)  Where a defendant fails to deliver a statement of defence within the prescribed time, the plaintiff may, on filing proof of service of the statement of claim, or of deemed service under subrule 16.01 (2), require the registrar to note the defendant in default. 

	
	19.02

Consequences of Noting Default
	(1)  A defendant who has been noted in default,

 (a)   is deemed to admit the truth of all allegations of fact made in the statement of claim; and

 (b)   shall not deliver a statement of defence or take any other step in the action, other than a motion to set aside the noting of default or any judgment obtained by reason of the default, except with leave of the court or the consent of the plaintiff. 

(2)  …any step … may be taken without the consent of the defendant in default. 

(3)  …defendant not entitled to notice of any step… except where the court orders otherwise or where a party requires the personal attendance of the defendant, and except as provided in (long list of rule exceptions)

	
	19.02(3) exceptions
	(a) 26.04 (3) (amended pleading);

(b) 27.04 (3) (counterclaim);

(c) 28.04 (2) (crossclaim);

(d) 29.11 (2) (fourth or subsequent party claim); and more

	
	19.03

Setting Aside The Noting Of Default
	(1)  The noting of default may be set aside by the court on such terms as are just. 

{factors: a) Good explanation: out of country, coma, etc.

b) demonstration of intent to defend

c) prompt motion}

(2)  Where a defendant delivers a statement of defence with the consent of the plaintiff under clause 19.02 (1) (b), the noting of default against the defendant shall be deemed to have been set aside. 

	
	Default Judgment 1 

19.04

Not complex
	R. 19.04(1) – signed by registrar where liquidated demand on money, recovery of possession of land, etc. 

R. 19.04(3)) court doesn’t consider other things like punitive damages, fancy calculations, etc. (registrar discretion to decline

	
	Default Judgment 2 

19.05

Complex
	R. 19.05(1) on motion before the court, where claim is for unliquidated damages – requires evidence 

R. 19.05(3) court discretion to grant, vary, dismiss, or order trial 

	
	19.06
	Facts Must Entitle Plaintiff To Judgment

	
	19.08 

Setting Aside Default Judgment
	(1)  [Default judgment under 19.04, (2) 19.05 or that is obtained after trial] may be set aside or varied by the court on such terms as are just. 

	Lenskis v. Roncaioli

1992 Ont GD

Lottery winner presents weak case for having a default judgment set aside
	19.08 requirements that a moving party must meet in order to have judgment against him or her set aside 
	1. Quickly: The motion to set aside a default judgment should be made as soon as possible ….  

2. More importantly, the affidavit must set out … a plausible explanation for the default.
3. Demonstrate an arguable case to present on its merits

Broad obligation to look at all the circumstances and to be satisfied that no injustice is done to the innocent party, the respondent to the motion, in any order that is finally made


Costs

Between Lawyer and Client RPC 2.08

	rate setting standards and assessments
	Rules of Professional Conduct 

R. 2.08
	2.08 (1)  A lawyer shall not charge or accept any amount for a fee or disbursement unless it is fair and reasonable and has been disclosed in a timely fashion.  

2.08 (2)  A lawyer shall not charge a client interest on an overdue account save as permitted by the Solicitors Act or as otherwise permitted by law.

What is a fair and reasonable fee will depend upon such factors as  

(a)  the time and effort required and spent,  

(b)  the difficulty and importance of the matter,  

(c)  whether special skill or service has been required and provided,  

(d)  the amount involved or the value of the subject-matter,  

(e)  the results obtained,  

(f)  fees authorized by statute or regulation,  

(g)  special circumstances, such as the loss of other retainers, postponement of payment, uncertainty of reward, or urgency.

	retainer agreements
	written agreement between lawyer and client setting out the terms governing the lawyer’s retainer, could include:
	specifically who the client is especially if, for example, dealing with a couple or a corporation

who is authorized to instruct the lawyer

the nature of the claim  e.g. tort; contract

the ambit of your authority  find out what they want you to do (note that some lawyers have a valid concern that a retainer could be used against them if not constantly amended, etc.)

hourly rate

monetary retainer

frequency and form of billing (how much detail they expect; how often they wish to be billed)


Cost shifting between litigants s.131 R. 57

	s. 131 CJA
	broad discretion to court in awarding costs
	“Subject to the provisions of an Act or rules of court, the costs of and incidental to a proceeding or a step in a proceeding are in the discretion of the court, and the court may determine by whom and to what extent costs shall be paid.” 

· other rules provide guidelines to court about what to do

· ordinary rule is that “costs follow the event”

	Rule 57.01(1) factors
	1) Award Costs at all?
	(1)  In exercising its discretion under s. 131 of the CJA to award costs, the court may consider, in addition to the result in the proceeding and any offer to settle…,

(a) the amount claimed and the amount recovered ..;

(b) the apportionment of liability; {multiple Δs, see Pittman}

(c) the complexity of the proceeding;

(d) the importance of the issues;

(e) the conduct of any party that tended to shorten or to lengthen unnecessarily the duration of the proceeding;

(f) whether any step in the proceeding was,

   (i) improper, vexatious or unnecessary, or

  (ii) taken through negligence, mistake or excessive caution;

(g) a party’s denial of or refusal to admit anything that should have been admitted;

(h) whether it is appropriate to award any costs or more than one set of costs where a party,

   (i) commenced separate proceedings for claims that should have been made in one proceeding, or

  (ii) in defending a proceeding separated unnecessarily from another party in the same interest or defended by a different solicitor; and

(i) any other matter relevant to the question of costs.

	R. 57.01(2)
	Costs Against Successful Party
	(2)  The fact that a party is successful in a proceeding or a step in a proceeding does not prevent the court from awarding costs against the party in a proper case. 

	Rule 57.01(3)
	2) How much?
	(3)  When the court awards costs, it shall fix them in accordance with subrule (1) and the Tariffs. 

Tariff A “Rule 835” note “up to” argument can be made; full indemnification extremely rare.

	R. 57.01(3.1)
	Exceptional Cases
	(3.1)  Despite subrule (3), in an exceptional case the court may refer costs for assessment under Rule 58 

	R. 57.01(5)
	Bill of Costs
	(5)  … a party who is awarded costs shall serve a bill of costs (Form 57A) on the other parties and shall file it, with proof of service. (Include detailed breakdown)

	Pittman Estate v Bain

1884 Ont GD
	HIV, Δs = Dr. Bain, Red Cross, Hospital
	In complex proceeding involving multiple parties and raising very important issues, 

· it is appropriate for the court to apportion costs as between the defendants (since, for example, some scientific evidence was not relevant for some of the defendants), 

· but also to take into account unnecessary delays caused by the plaintiff (here plaintiff’s lawyer brought many motions, which the court continually rejected outright) 

	Mortimer v. Cameron 

1994 Ont CA
	Solicitor-and-client costs

(i.e. Substantial Indemnity)
	“it is only in the rare and exceptional case that costs are awarded on a solicitor-and-client scale rather than on a party-and-party scale.” 

Solicitor-and-client costs should not be awarded unless there is some form of reprehensible conduct

	Robert/Prichard article
	some jurisdictions don’t award costs (e.g. US)
	consequences of the indemnity system:

advantage: encourages plaintiffs to litigate cases with a high probability of success; but

disadvantage: discourages plaintiffs from litigating risky or novel cases

	BC v. Okanagan Indian Band

2003 SCC 71 

application for a declaration of aboriginal rights
	Award costs in advance
	courts have an inherent discretionary power to award costs in advance (interim costs) where:

6. party seeking interim costs genuinely cannot afford to pay for the litigation;

7. claim to be adjudicated is prima facie meritorious; and

8. issues raised transcend individual interests of particular litigant, are of public 
importance, and haven’t been resolved in previous cases

	
	Major dissent

Useful in family law, non-novel cases
	discretion to award interim costs should be confined to situations where:

9. party seeking costs cannot afford to pay;

10. special relationship between the parties making interim costs particularly appropriate; and

11. it is presumed party seeking interim costs will win some award from the other party ( 77)

“As laudable as [ensuring access to the courts] may be, the remedy lies with the legislature and law societies, not the judiciary.”


Disciplinary measure R. 57.01(1), 57.07

	Using Costs to Discipline Parties
	e.g. award substantial indemnity scale against party, award costs against a successful party, deny a successful party their costs re:

	
	R. 57.01(1)
	(e) conduct of party tending to lengthen proceeding unnecessarily

(f) improper, vexatious, unnecessary steps

(g) improper denials, refusals to admit

	Murano v Bank of Montreal

1995 Ont GD
	
	higher scale awarded where unfounded allegations of fraud

	Olympic Foods

1987 Ont SC
	
	higher scale where party has been fraudulent/deceptive in proceedings

	Murray v Ontario

2002 Ont CA
	
	not appropriate just to “reward” an “excellent” result – must be “truly exceptional”

	Using Costs to Discipline Counsel
	R. 57.07(1)
	“Where a solicitor for a party has caused costs to be incurred without reasonable cause or to be wasted by undue delay, negligence or other default, the court may 
make an order:

(a) disallowing costs between the solicitor and client or directing the solicitor to repay to the client money paid on account of costs;

(b) directing the solicitor to reimburse the client for any costs that the client has been ordered to pay any other party; and

(c) requiring the solicitor personally to pay the costs of any party.”

	Young v Young

1993 SCC
	Before 57.07 High Bar
	solicitor client costs should only be awarded for scandalous, outrageous or reprehensible conduct by a party;

costs can be awarded against a solicitor personally where s/he has unnecessarily delayed the proceedings BUT:

these awards should be made cautiously (perhaps only in circumstances where lawyer could be found guilty of contempt(?))

	Baksh v Sun Media

2003 Ont SCJ
	Self-represented Impecunious
	costs against self-represented plaintiff even when self-represented, can be made to pay costs (though standard of behaviour would be lower)

Impecuniosity is not a shield against costs sanctions

Don’t make unfounded allegations of misconduct!


Offers to Settle R. 49

	policy
	
	Encourage settlement

	strategy
	
	Making realistic offer 7 days before can have big cost benefit for client

	Rules
	R. 57.07(1)
	“court may consider…any offer to settle or to contribute made in writing”

	
	R. 49.13
	court may take written offers into account even if they do not satisfy the prescribed form

But…presumption that court will deal with written offers made in the prescribed form in a manner specified by the Rule

	
	R. 49.02  (1)
	  offer to settle (Form 49A).

	
	R. 49.10
	49.10 (1)  Where an offer to settle,

(a) is made by a plaintiff at least seven days before the commencement of the hearing;

(b) is not withdrawn and does not expire before the commencement of the hearing; and

(c) is not accepted by the defendant,

and the plaintiff obtains a judgment as favourable as or more favourable than the terms of the offer to settle, the plaintiff is entitled to partial indemnity costs to the date the offer to settle was served and substantial indemnity costs from that date, unless the court orders otherwise.
49.10 (2) Defendant’s version. the plaintiff is entitled to partial indemnity costs to the date the offer was served and the defendant is entitled to partial indemnity costs from that date, unless the court orders otherwise
49.10 (3)  The burden of proving that the judgment is as favourable or more or less favourable is on the party who claims the benefit  (see Rooney)

	
	49.07

Acceptance
	R. 49.07(1) Acceptance on Form 49C any time before:

· offer is withdrawn or expires; OR

· court disposes of the claim

R. 49.07(2) even if a party rejects an offer or responds with a counter offer, offer remains open until it is withdrawn, expires or the court disposes of the claim

R. 49.07(5) if offer doesn’t explicitly deal with costs, they’ll be assessed so if no reference to costs, plaintiff is entitled to have costs assessed

	
	R. 49.09

Failure to Comply
	if a party accepts an offer, but fails to comply with it, other party may:

· move for judgment in the terms of the accepted offer (so basically treat it as an enforceable contract); or

· continue the proceeding as if the offer had not been accepted.

	
	R. 49.06
	without prejudice (court should not know about offers until they assess liability)

	
	R. 49.12
	co-defendants can protect themselves by serving offers to contribute, which can be taken into account in determining costs at the end of the day

	
	R. 49.11
	special rules where multiple defendants & offers to plaintiff

	Niagara Steel

1987 Ont CA
	Complex interest terms in Offer
	Presumption under rule 49 should be followed and not departed from just because of complexity or parties acted in good faith

Depart only when considering the purpose of the rule and the importance of predictability “the interests of justice require a departure”

	Rooney v. Graham

2001 Ont CA
	Offer included Escalating subst. indem. factor
	Compare all terms of offer with all terms of judgment

· Damages in offer v damages in judgment

· Pre-judgment interest v Pre-judgment interest

· costs asked v presumed partial indemnity for judgment


Security for Costs R. 56

	
	general concept:
	allow defendant to move for deposit of funds by plaintiff where it is reasonable to believe that if the defendant ultimately wins, they will be unable to collect costs from the plaintiff

Court likely to order in “tranches”

Often agreed to by parties

	
	R.56.01(1)(a) Resident outside Ont
	The court, on motion by the defendant or respondent in a proceeding, may make such order for security for costs as is just where it appears that,

(a)the plaintiff or applicant is ordinarily resident outside Ontario;

	
	R. 56.02
	plaintiff’s solicitor obliged to declare whether the plaintiff is “ordinarily resident” in Ontario in response to demand from defendant

motion under 56.01(1)(a):

file affidavit attaching:

• declaration

• search results to show no property in Ontario

• bill of costs estimating defendant’s costs in phases

• resident in jurisdiction with reciprocal enforcement legislation?

	Pare v. Vahdat

2002 Ont SCJ
	NY resident gets botched eye surgery in Ont
	defendant prima facie entitled to security on showing:

12. plaintiff resides outside Ontario

13. plaintiff has no assets in Ontario

14. plaintiff resides in jurisdiction without reciprocal enforcement legislation

BUT court has discretion not to grant if plaintiff shows:

sufficient assets within Ontario; OR

15. she is impecunious, [Must establish that cannot sell assets, borrow or otherwise raise the security funds]

16. her claim is not almost certain to fail and 

17. special circumstances exist making it just not to award security (e.g. deprivation of remedy)

	
	R 56.05
	plaintiff cannot take any further steps until security is posted  either with court or in trust with either solicitor

	
	R. 56.06
	defendant can move to dismiss case if plaintiff fails to post

	
	R. 56.09
	can be ordered against any party where court is empowered to grant relied “on terms”


Form and Content of Pleadings R. 14, 18, 25

	Sequence of Pleadings
	Pleadings as info exchange:
	Statement of claim (R. 14.03)

Statement of defence (R. 18.01)

Reply (R. 25.04(3))

• within 10 days of service of SOD (R. 25.04(3))

• only if intend to prove different version of facts and/or raise issue that if not stated might take other side by surprise (R. 25.08(1))

	All Pleadings
	25.06  
	(1) concise statement of material facts, but not evidence;

(2) any point of law, but legal conclusions only if supporting material facts pleaded;
(3) by implication conditions precedent to making claim are satisfied & if contested by opposing party must be specifically raised in their pleading

(4) inconsistent pleading if stated to be in alternative (5) if new alternative, must amend first

(6) fact of notice only unless details material

(7) effect of material documents & conversations only unless words material

(8) full particulars of fraud, misrepresentation, malice, breach of trust (knowledge can be alleged as a fact)
(9) specify nature of any relief claimed and if damages the amount in respect of each claim (except special damage)  (b) notice 10 days before trial if not known at pleadings 

	
	
	Statement of Defence (25.07)

Replies (25.09)

	Particulars
	25.10
	Where a party demands particulars of an allegation in the pleading of an opposite party, and the opposite party fails to supply them within seven days, the court may order particulars to be delivered within a specified time.  see Copland     

	Striking Out A Pleading Or Other Document
	25.11 

(No irrelevant facts) 
	The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend, on the ground that the pleading or other document,

 (a)may prejudice or delay the fair trial of the action (Famous Players – legally irrelevent);

 (b)is scandalous, frivolous or vexatious (National Steel Car, abusive purpose and legally irrelevant); or

 (c)is an abuse of the process of the court (e.g. already litigated).

	Copland v Commodore Business Machines Ltd

1985 Ont SC

Dismissal for cause no details about incidents in defence pleading
	Strategy
	Request Particulars where minimum threshold of material facts is there (25.10)

Move to strike where material facts not pleaded (25.11)

Consider 

· Does client have enough information to respond?

· Are the allegations serious thus requiring greater specificity?

· Are the allegations general and sweeping, thus meriting an attempt to particularize/narrow the issues?

	
	Tests
	Enough to ensure party receiving pleading knows case to be met

Evidence: if it advises what witnesses or documents say that will prove a fact

	Famous Players Canadian Corp. v. J.J. Turner and Sons Ltd.

1948 Ont HC
	Negligence denied when it is irrelevant

Legal claim added to fact statement
	Clearly irrelevant = embarrassing

the plea of a legal proposition cannot be allowed to stand alone; the facts upon which it is based must be given

it is equally objectionable to simply plead facts without mentioning the legal consequences which the party contends will flow from the existence of those facts,

	Strategy
	
	Courts usually give leave to amend on motion to strike, this motion may give opposing counsel a chance to improve their pleadings


Amending Pleadings R. 26

	Rule 26 Amendment of Pleadings


	General Power of Court

almost automatic
	26.01 On motion at any stage of an action the court shall grant leave to amend a pleading on such terms as are just, unless prejudice would result that could not be compensated for by costs or an adjournment.      

	
	Prejudice
	Compensable (i.e. okay): Midst of trial, more discovery needed, can be dealt with by adjournment – MacDonald

· or only because limitation period has expired

Incompensable: material witness dead, key docs destroyed

	
	When Amendments May be Made


	26.02  A party may amend the party’s pleading,

(a)without leave, before the close of pleadings, if the amendment does not include or necessitate the addition, deletion or substitution of a party to the action;

(b)on filing the consent of all parties and, where a person is to be added or substituted as a party, the person’s consent; or

(c)with leave of the court.

	Basarsky v Quinlan

1971 SCC
	amendment to add $150,000 after limitation period
	Amendment after limitation period? Under very peculiar circumstances {“special” glosses Hall J.} the Court might have power to allow such an amendment, but certainly as a general rule it will not do so.

	Deaville v Boegeman

1984 Ont CJ
	
	Adding parties or claims after limitation period? Rebuttable presumption of prejudice to defendant

	Watson
	Amendment of Proceedings After Limitation Periods
	Evidentiary interest: amendment should only be refused when the defendant can show that through lack of notice the change will require the use of evidence now unavailable but which would have been available had the action been so constituted at the outset

Security interest: amendment should be permitted unless the defendant can show that through lack of notice of the claim now sought he actually changed his position to his detriment in reasonable reliance on the fact that the claim was dead.


Motions to Strike R. 25.11, 21.01(1)(b)

	“formal” inadequacy
	R. 25.11
	failure to observe rules about pleading

· can be made to master

· No factum required

	Striking Out A Pleading Or Other Document
	25.11 

(No irrelevant facts) 
	The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend, on the ground that the pleading or other document,

 (a)may prejudice or delay the fair trial of the action (Famous Players – legally irrelevent);

 (b)is scandalous, frivolous or vexatious (National Steel Car, abusive purpose and legally irrelevant); or

 (c)is an abuse of the process of the court (e.g. already litigated).

	“substantive” inadequacy
	R. 21.01
	cause of action? is the plaintiff actually entitled to relief?

	Rule 21 Determination Of An Issue Before Trial
	21.01(1)(b)

Strike out a pleading
	To Any Party on a Question of Law
21.01  (1)  A party may move before a judge,

 (b)   to strike out a pleading on the ground that it discloses no reasonable cause of action or defence, ….  

(2)  No evidence is admissible on a motion,

(b)  under clause (1) (b).

	Dawson v Rexcraft Storage and Warehouse Inc

1998 Ont CA
	To Strike
	To Strike - the court is required to give a generous reading to the statement of claim (or defence), construe it in the light most favourable to the plaintiff, and be satisfied that it is plain and obvious that the [party] cannot succeed.

assuming the plaintiff can prove the facts alleged in the SOC, will he or she have established a claim entitling him/her to some form of legal relief?

No looking at evidence outside the pleading

	Jane Doe v Toronto Police

1990 Ont Div Ct
	Balcony rapist victim 
	has the plaintiff pleaded a cause of action known to law? (breach of duty to warn by police?), and if so:

has the plaintiff pleaded sufficient facts to support that claim? (e.g. R. 25.06 criteria)

	Defendant motion
	21.01(3)

the judge may make an order or grant judgment accordingly
	(3)  A defendant may move before a judge to have an action stayed or dismissed on the ground that,

(a) the court has no jurisdiction over the subject matter of the action; (e.g. contract with arbitration clause)

(b) the plaintiff or the defendant is without legal capacity 

(c) another proceeding is pending … between the same parties in respect of the same subject matter; (e.g. stay civil proceeding until criminal proceeding is over) or
(d) the action is frivolous or vexatious or is otherwise an abuse of the process of the court, (res judicata)

	Strategy, attack right away!

Factum required


	
	Motion To Be Made Promptly   21.02  A motion under rule 21.01 shall be made promptly and a failure to do so may be taken into account by the court in awarding costs.

Factums Required 21.03  (1)  

(2)  The moving party’s: at least four days before the hearing.

(3)  The responding party’s: at least two days before 

(4)  Each party’s … filed… at least two days before the hearing.  

	
	2.02 

Attacking Irregularity
	2.02  A motion to attack a proceeding or a step, document or order in a proceeding for irregularity shall not be made, except with leave of the court,

(a)  after the expiry of a reasonable time after the moving party knows or ought reasonably to have known of the irregularity; or

(b)  if the moving party has taken any further step in the proceeding after obtaining knowledge of the irregularity.  


Routes of Appeal on Motions R. 61  & CJA
	See Chart
	which court?
	
• who issued the order appealed from; and


• whether the order is “final” or interlocutory

	Interlocutory
	
	Proceedings taken during the course of, and incidental to a trial. Examples include procedures or applications made which are to assist a case in preparing its case or of executing judgment once obtained (e.g. garnishment or judicial sale). These decisions intervene after the start of a suit and decide some issue other than the final decision itself

	Cole v. Hamilton 

2002 Ont CA

Much grey area
	Final
	an order that finally determines the issues in a proceeding is a final order i.e. apart from appeal, issue won’t be decided again 

e.g. order granting summary judgment

	
	interlocutory
	an interlocutory order is one which does not determine the substantive rights of the parties but leaves them to be resolved by subsequent adjudication.

e.g. an order dismissing a motion for summary judgment is an interlocutory order


Summary Judgment – R. 20

	Rule 20 Summary Judgment
	R 21.01(1)(b) Strike out a pleading no CoA 

	Challenge merits of some or all of opposing case without a trial
	Same

	Weed out cases that are adequately pleaded, but cannot be proven with evidence
	Weed out cases where, even if all facts alleged could be proved, no legal remedy

	Motion based on evidence (affidavits, discovery transcripts, cross-examination)
	Motion based on legal argument (normally without evidence)

	Strategy
	
	Wait until some discovery has occurred 

consider the possibility in every case

	
	advantages
	saves client money; saves court resources; get early discovery of other side’s case; advantage of knocking other side off kilter (by causing them to make documents quickly, etc)

	
	disadvantages:
	if you lose this will empower other side; cost consequences

	20.01
	When
	20.01(1) & (2): plaintiff can move any time after SoD delivered or 
defendant has served a notice of motion (as of right) (or earlier with leave)

20.01(3): defendant can move any time after delivering SoD

NOTE: based on “evidence”

	20.02
	Evidence


	affidavit based on information and belief (as opposed to personal knowledge), but subject to adverse inference if ought to have provided evidence from person with personal knowledge of contested facts

often documents are attached to the affidavit

	20.03
	Factums Req’d
	Affidavits and factums are expensive and time consuming

	20.04
	Burden on respondent and 

Disposition of Motion
	(1) a responding party may not rest on the mere allegations or denials of the party’s pleadings, but must set out, specific facts showing that there is a genuine issue for trial. 

(2)  The court shall grant summary judgment if,

 (a)  the court is satisfied that there is no genuine issue for trial with respect to a claim or defence; or
 (b) the parties agree to have all or part of the claim determined by a summary judgment and the court is satisfied that it is appropriate to grant summary judgment.

Only Genuine Issue Is Amount (3)  the court may order a trial of that issue or grant judgment with a reference to determine the amount.  

Only Genuine Issue Is Question Of Law  (4) the court may determine the question and grant judgment accordingly, but where made to a master, it shall be heard by a judge.  

Only Claim Is For An Accounting  (5)  the court may grant judgment on the claim with a reference to take the accounts.  

	20.05
	Summary judgment refused or granted in part

Decide some facts

Speedy Trial

Impose payment for costs or security, nature or scope of discovery
	(Rare) (1)  Where summary judgment is refused or is granted only in part, the court may make an order specifying what material facts are not in dispute and defining the issues to be tried and may order that the action proceed to trial by being, 

(a) placed on a list of cases requiring speedy trial; or

(2)  At the trial the facts so specified shall be deemed to be established and the trial shall be conducted accordingly, unless the trial judge orders otherwise to prevent injustice. 

Imposition of Terms (3)  Where an action is ordered to proceed to trial, in whole or in part, the court may ..order,

  (a)  payment into court of all or part of the claim;

  (b)  security for costs; and
  (c)  that the nature and scope of discovery be limited… 
Failure to Comply with Payment or Security Order (4)  the court may dismiss the action, strike out the statement of defence or make such other order as is just.  

(5)  Where the statement of defence is struck out, the defendant shall be deemed to be noted in default.

	20.06

If you lose – Big Stick
	Costs Sanctions for Improper Use of Rule

Substantial indemnity
	Where Motion Fails  (1)  Where, on a motion for summary judgment, the moving party obtains no relief, the court shall fix the opposite party’s costs of the motion on a substantial indemnity basis and order the moving party to pay them forthwith unless the court is satisfied that the making of the motion, although unsuccessful, was nevertheless reasonable.  

Where A Party Has Acted In Bad Faith (2) or primarily for the purpose of delay, the court may fix the costs of the motion on a substantial indemnity basis and order the party to pay them forthwith. (Redundant with R. 57) 

	Pizza Pizza v Gillespie

1990 Ont GD
	
	apply power “sparingly and judiciously” BUT

• conflicts in evidence not automatically meaning “genuine issue” for trial (must be on material issues)
• court should take a “good hard look” – draw common sense inferences from the evidence, assess overall credibility of the action, ensure any credibility issue raised is a real one

	Irving Ungerman Ltd v Galanis

1991 Ont CA
	
	“It must be clear that a trial is unnecessary.” 

	
	genuine issue
	conflicting evidence on material facts requiring a decision on credibility raises “genuine” issue

	
	
	“good hard look” is the standard

	
	Credibility
	if there is an issue of credibility, a trial is required and summary judgment should not be granted


Trio Aguonie, Dawson, TransAmerica
	Aguonie

1998 Ont CA
	Issue of Fact
	Goes to Trial 

Evaluating credibility, weighing evidence, and drawing factual inferences are all functions reserved for the trier of fact. 

Ungerman restricted Pizza Pizza

	Dawson et. al. v. Rexcraft Storage and Warehouse Inc. et. al.

1998 Ont CA
	The Bottom Line
	If there is a genuine issue with respect to material facts then, no matter how weak, or how strong, may appear the claim, or the defence, …. the case must be sent to trial.

	
	Policy: paramountcy of due process
	it is necessary to recognize the paramountcy of the due process requirements which apply to the resolution of disputes which have been incorporated in the Rules of Civil Procedure, notably pre-trial discovery and a plenary trial on the merits

	
	Issue of Law
	20.04(4) Discretion to Judge to try, or pass to trial

	
	Burden
	20.04(1) onus is on the moving party to establish the absence of a genuine issue for trial, but

an evidentiary burden on the responding party who must present by way of affidavit, or other evidence, specific facts showing that there is a genuine issue for trial

	
	Evidence
	a fact can be proved by direct evidence, circumstantial evidence, or a combination of both, and inferences that can be drawn from the evidence.  

the proof of any fact may require the court to draw inferences from the testimony of several witnesses and the interpretation of many documents.

	
	Steps
	11. Examine each claim, state its elements

12. Review case law to determine range of facts accepted as establishing the claims

13.  examine the entire evidentiary record with a view to determining whether it discloses a genuine issue for trial with respect to a fact material to the proof of the claim

	Transamerica Occidental Life  v TD Bank

1999 Ont CA
	restrictive approach
	motions judge not to resolve credibility issues, draw inferences from conflicting evidence, or weigh competing inferences from the evidence where more than one inference is reasonably available 

	Gordon Capital

SCC
	Aftermath
	suggested burden shifts from moving party to responding party once prima facie case of “no genuine issue”
• NOT accepted as signal by SCC to move off the restricted role of the motions judge 


Size and Scope of Litigation

Status and Standing R. 21.01

	Status
	Rule 21.01(3)(b) Capacity
	(3)  A defendant may move before a judge to have an action stayed or dismissed on the ground that, 

(b)the plaintiff is without legal capacity to commence or continue the action or the defendant does not have the legal capacity to be sued;

	
	R. 21.01(1)
	(a) determination of question of law [possible?]

(b) no reasonable cause of action [usual]


• NOTE: no evidence under 21.01(1)(b) – pleadings very important

	PSAC v Canada (A-G)

2002 Ont CA
	Unions and Capacity
	the legal status accorded to trade unions derives…from the reality that… statutory machinery …requires that unions have sufficient legal personality to play their role in that world. 

	
	Private Interest Standing
	Sufficient private or special interest in the legislation: An interest that goes well beyond the interest a member of the general public might have

	Canadian Council of Churches v the Queen

1992 SCC
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	Charter
	By its terms the Charter indicates that a generous and liberal approach should be taken to the issue of standing

	
	Policy

Finlay, 1986

Why not standing?
	. . . the concern about the allocation of scarce judicial resources and the need to screen out the mere busybody; 

the concern that in the determination of issues the courts should have the benefit of the contending points of view of those most directly affected by them; and 

the concern about the proper role of the courts and their constitutional relationship to the other branches of government

	
	Why standing?
	The whole purpose of granting status is to prevent the immunization of legislation or public acts from any challenge

	
	Public Interest Standing Test
	(1)  Serious Issue of Invalidity (Not “so hypothetical in nature that it would be impossible for any court to make a determination” or resembling “submissions that might be made to a parliamentary committee”; Reasonable Cause of Action?)

(2) Has the Plaintiff Demonstrated a Genuine Interest? (# of members, Reputation, Work in Area) and

(3) Whether there is Another Reasonable and Effective Way to Bring the Issue Before the Court (Could someone with a more direct interest sue?)


Res Judicata

	(i) two proceedings involving the same parties or their privies;
	Policy: don’t prevent someone from litigating an issue that affects them because of a determination in a case involving other parties

“party” someone named in a prior proceeding
“privy” someone with sufficient “degree of identification” with a party to make it just that the “privy” should be bound by the determination involving the party

• Freedman assignee not necessarily just a “privy”, may also have independent rights derived from the assignment

	(ii) within the jurisdiction of the judicial body making the prior decision
	Policy: don’t preclude someone from arguing an issue in later litigation if the prior decision maker would not have had authority to decide that point
• e.g. judges in bankruptcy proceedings (under Bankruptcy Act)

“splitting your case” e.g. bringing 2 actions in small claims court for $10,000 each 

	(iii) prior adjudication was on the merits
	Policy: don’t preclude someone from raising a claim later if it was dismissed summarily for procedural reasons in prior proceeding
e.g. dismissal for delay, limitations, lack of jurisdiction, dismissal for want of prosecution; but not for default judgment)
NOTE: possible to be precluded where you should have, but didn’t raise the issue/claim previously

	(iv) prior decision was a final judgment
	Policy: don’t preclude someone from raising a claim later where they have not previously had the benefit of a judicial decision that left nothing further to be determined on the subject

“final” – even if under appeal (Las Vegas)

interim/interlocutory finding; likely binding later in same proceeding

· likely not binding in proceeding #2

these are both the better views (case law goes both ways)

“judicial decision” See Danyluk test

	Exceptions
	Prior determination achieved by Fraud

Fresh evidence on material issue arose between first decision and subsequent proceeding (often) (tough threshold - fresh” is interpreted strictly; plus, must also convince court it would influence them)

	Rule 21.01(3)(d)
	Frivolous, Vexatious or Abuse of Process
	(3)  A defendant may move before a judge to have an action stayed or dismissed on the ground that,

 (d)the action is frivolous or vexatious or is otherwise an abuse of the process of the court

	Rule 25.11(c)
	Striking Out A Pleading Or Other Document
	25.11  The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend, on the ground that the pleading or other document,

(c)   is an abuse of the process of the court


Cause of Action Estoppel

	
	
	where a competent tribunal has adjudicated on causes of action and defences asserted by two parties based on a particular set of facts the tribunals judgment may bind those two parties, such that:

• if the plaintiff won in the first action, his/her cause of action “merges” with the judgment and cannot be reasserted/challenged in a subsequent action between those parties or their “privies”

• if the plaintiff lost in the first action, the cause of action asserted is barred from reassertion in a subsequent action between those parties or the “privies”

	Las Vegas Strip Ltd. v. Toronto (City)

1996 Ont GD
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	Policy 

Dual Purpose
	14. public interest – prevent relitigation re court efficiency, consistency in result

15. private interest – protection from repeat litigation

	
	new legal theory?
	a litigant cannot establish a new and fresh cause of action by advancing a new legal theory in support of a claim based upon essentially the same facts

	
	Privy
	Privy a factual inquiry: any real interest in the litigation? or merely a “puppet” of another party that is estopped from advancing a claim?

	
	Not Privy?
	Abuse of Process - if not Privy, but acting at the instance of original plaintiff without a genuine interest

	
	under appeal
	cause of action estoppel applies even if prior decision under appeal 

	Vaughan v Scott

1980 Ont CC
	car accident property damage and personal injury split
	Res Judicata did not apply because the insurance contract and the Insurance Act caused the split, not the plaintiff

	Freedman v. Reemark Sterling I Ltd

2002 Ont CA
	Privy – an assignee could have indep rights
	it is a case where two plaintiffs are each entitled to an independent cause of action.

it may not have been possible for Reemark and the Bank to be co-plaintiffs.

Mutual had the same opportunity to seek joinder of the proceedings as Reemark


Issue Estoppel

	Danyluk v. Ainsworth Technologies Inc.

2001 SCC 

Ms. Danyluk not made aware of employers submissions in ESA claims held to tribunal results

Binnie

“Relitigation - Bad

Finality – Good

But courts have wiggle room”

N. McH
	Admin Tribunal
	issue estoppel is available to preclude an unsuccessful party from relitigating in the courts what has already been litigated before an administrative tribunal

	
	Policy reasons
	Duplicative litigation, potential inconsistent results, undue costs, and inconclusive proceedings are to be avoided.

	
	Step 1:

issue estoppel
	(1) that the same question has necessarily been decided in earlier proceedings; 

(2) that the earlier judicial decision was final; and 

(3) that the parties to that decision or their privies are the same in both the proceedings

	
	Judicial decision
	18. Was the administrative authority issuing the decision capable of receiving and exercising adjudicative authority? (rights determining)

19. Was the decision required to be made in a judicial manner? and

20. Was the decision made in a judicial manner? (based on findings of fact and the application of an objective legal standard to those facts; doesn’t include errors of substance or process)

	
	Step 2: Discretion
	a court must still determine whether, as a matter of discretion, issue estoppel ought to be applied 

The objective: promotes the orderly administration of justice, but not at the cost of real injustice in the particular case.

court proceedings: discretion limited in application. 

administrative tribunals: broader 

	
	The list of factors … is open
	16. the wording of the statute from which the power to issue the administrative order derives [Allowing court action argues against appeal], 

17. the purpose of the legislation [Quick resolution argues against estoppel?], 

18. the availability of an appeal [Argues for estoppel, especially automatic right], 

19. the safeguards available to the parties in the administrative procedure [Evidentiary differences, procedural unfairness argue against estoppel], 

20. the expertise of the administrative decision maker, 

21. the circumstances giving rise to the prior administrative proceeding [stress on claimant argues against estoppel] and, 

22. the potential injustice, the most important factor, [would it be unjust to allow the estoppel to operate here? Has the matter never been heard? Was there unfairness?]


Abuse of Process R. 21.01(3)(d), 25.11(c)

	Franco v White

2001 Ont CA
	Conviction is strong prima facie evidence
	Summary judgment does not follow automatically upon a criminal conviction if the defendant can show that despite the conviction, there is an issue to be tried

· convictions vague? not clear whether sufficiently similar facts giving rise to civil claim?

· criminal conviction relatively minor compared to civil damages claimed?

· New evidence?

	
	Difference from estoppel?
	an important difference between this robust approach to the prima facie standard and a strict or rigid application of issue estoppel: 

· The prima facie standard affords a convicted party the opportunity to explain why the conviction should not be taken as proof of the underlying facts.

	
	Mutuality
	Required for estoppel, not for abuse of process

	Vos v Canadian Red Cross

1998 Ont GD
	Not abuse of process?
	1. Evidence of a “wait and see” plaintiff

2. Unfair to apply former decision

	Minott

1999 Ont CA
	
	Obiter: no non-mutual issue estoppel

	The Victims’ Bill of Rights, 1995, S.O. 1995
	
	3(1) A person convicted of a prescribed crime is liable in damages to every victim of the crime for emotional distress, and bodily harm resulting from the distress, arising from the commission of the crime.

s. 3(2), victims of, inter alia, sexual assault, are presumed to have suffered emotional distress.

	Rule 21.01(3)(d)
	Frivolous, Vexatious or Abuse of Process
	(3)  A defendant may move before a judge to have an action stayed or dismissed on the ground that,

(d)the action is frivolous or vexatious or is otherwise an abuse of the process of the court

	Rule 25.11(c)
	Striking Out A Pleading Or Other Document
	25.11  The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend, on the ground that the pleading or other document,

(c) is an abuse of the process of the court


Plaintiff Joinder – R. 5

	Joinder Policy
	Encouraged to
	· convenience and utility of settling all differences between parties at one time

· avoidance of inconsistent verdicts

	
	Compulsory?
	Res Judicata – avoid Cause of Action Estoppel

	
	Avoided when
	Fairness and trial convenience favour separate actions

Prejudice: evidence introduced on one cause may so tend to prejudice the trier of fact that it will be unlikely to render a fair decision on another cause

	Joinder of Claims
	5.01  

Court maintains a discretion
	(1) A plaintiff or applicant may in the same proceeding join any claims the plaintiff or applicant has against an opposite party.

(2)  A plaintiff or applicant may sue in different capacities and a defendant or respondent may be sued in different capacities in the same proceeding. [e.g. Mother and daughter, same accident, mother as lit’n guardian]

(3)  Where there is more than one defendant or respondent, it is not necessary for each to have an interest in all the relief claimed or in each claim included in the proceeding [e.g. builder, plumber]

	Joinder of Parties
	5.02(1) Multiple Plaintiffs or Applicants

[Displaced in class proceedings]
	Two or more persons who are represented by the same solicitor of record may join as plaintiffs or applicants in the same proceeding where,

(a) …claims to relief arising out of the same transaction or occurrence, or series of transactions or occurrences;

(b) a common question of law or fact may arise;  or

(c) may promote the convenient administration of justice.

	
	Strategy
	· possible conflict of interest or division of opinion

· possible delay and expense from counterclaim against a co-plaintiff

· 3rd party brought in on co-plaintiff’s claim

· possible prejudice resulting from discovery of co-plaintiff

· same counsel for all plaintiffs

	
	5.02 (2)

Multiple Defendants or Respondents  
	Two or more persons may be joined as defendants or respondents where,

(a) same transaction or occurrence, or series of transactions or occurrences;

(b) a common question of law or fact may arise;

(c) there is doubt as to the person or persons from whom the plaintiff or applicant is entitled to relief;

(d) damage or loss has been caused by more than one person, whether or not there is any factual connection between the several claims apart from the involvement of the plaintiff or applicant, and there is doubt as to the person or persons from whom the plaintiff or applicant is entitled to relief or the respective amounts for which each may be liable; or

(e) it may promote the convenient administration of justice.  

	Joinder of Necessary Parties
	5.03

Can lead to phantom defendant

e.g. upstream municipalities
	General Rule  (1)  Every person whose presence is necessary to enable the court to adjudicate effectively and completely on the issues in a proceeding shall be joined as a party to the proceeding.

Power of Court to Add Parties (4)  The court may order that any person who ought to have been joined as a party or whose presence as a party is necessary to enable the court to adjudicate effectively and completely on the issues in the proceeding shall be added as a party.

Relief Against Joinder of Party (6)  The court may by order relieve against the requirement of joinder under this rule. (If unwieldy, contrary to purpose of rule)

	Misjoinder, Non-Joinder and Parties Incorrectly Named
	5.04
	Proceeding not to be Defeated  (1)  No proceeding shall be defeated by reason of the misjoinder or non-joinder of any party and the court may, in a proceeding, determine the issues in dispute so far as they affect the rights of the parties to the proceeding and pronounce judgment without prejudice to the rights of all persons who are not parties.

Adding, Deleting or Substituting Parties (2)  At any stage of a proceeding the court may by order add, delete or substitute a party or correct the name of a party incorrectly named, on such terms as are just, {incl. costs} unless prejudice would result that could not be compensated for by costs or an adjournment. {motions generally allowed}
Adding Plaintiff or Applicant  (3)  No person shall be added as a plaintiff or applicant unless the person’s consent is filed.

	Relief Against Joinder
	5.05
	Where it appears that the joinder may unduly complicate or delay the hearing or cause undue prejudice to a party, the court may,

(a) order separate hearings{High Threshold};

(b) require one or more of the claims to be asserted, if at all, in another proceeding; {e.g. Heider, sexual assault and breach of contract}{High Threshold}
(c) order that a party be compensated by costs for having to attend, or be relieved from attending, any part of a hearing in which the party has no interest; {but you’d probably want to be there}
(d) stay the proceeding against a defendant or respondent, pending the hearing of the proceeding against another, on condition that the party against whom the proceeding is stayed is bound by the findings made at the hearing against the other; {scary}or

(e)make such other order as is just. {e.g. combo of above}

	Foley v Signtech Inc

1989 Ont HC
	Foley and others accused of stealing when fired
	Loss of reputation in a wrongful dismissal action? Pleadings should only be struck in the clearest of cases.

Joining defamation and wrongful dismissal? Properly instructed, juries are fully capable of considering and dealing with several issues. The prohibition against joining a claim for defamation and wrongful dismissal is no longer valid and should be disregarded, as was the prohibition against joining a claim for loss of reputation and wrongful dismissal, in order to minimize the costs of the litigation.


Relief Relating to Joinder R. 6

	
	consolidation
	all aspects of multiple claims are joined into a single set of pleadings, discoveries, judgment, etc.

Not available if plaintiffs have different solicitors or inconvenient for some other reason

	R. 6

Consolidation or Hearing Together

(same court)
	6.01  (1) 

Separate actions, but evidence heard once
	Where two or more proceedings are pending in the court and it appears to the court that,

(a)    they have a question of law or fact in common;

(b)    the relief claimed in them arises out of the same transaction or occurrence or series of transactions or occurrences; or

(c)    for any other reason an order ought to be made under this rule,

the court may order that,

(d)    the proceedings be consolidated, or heard at the same time or one immediately after the other; 

	
	6.02 Presiding Judge
	the judge presiding at the hearing nevertheless has discretion to order otherwise.

	Bain v Schudel

1988 Ont HC 
	Bain gets injured in 1981 and re-injured in 1988
	trial together appropriate where damage calculation in one action depends on damage calculation in another (even where separate sets of facts years apart)

	Rae-Dawn Construction Ltd. v. Edmonton (City)

1992 Alta CA
	Many parties on both sides of insurance and construction suits
	not appropriate where 

· one set of actions ready for trial and others are not, 
· parties are different, 
· pleadings raise different issues, 
· one set of defendants has already settled

key is to draw the court’s attention to all the differences between the claims/parties!

	CJA s. 107
	Consolidation of proceedings in different courts
	107. (1) Where two or more proceedings are pending in two or more different courts, and the proceedings,

(a) have a question of law or fact in common;

(b) claim relief arising out of the same transaction or occurrence or series of transactions or occurrences; or

(c) for any other reason ought to be the subject of an order under this section,

an order may, on motion, be made,

(d) transferring any of the proceedings to another court and requiring the proceedings to be consolidated, or to be heard at the same time, or one immediately after the other; or

(e) requiring any of the proceedings to be,

(i) stayed until after the determination of any other of them, or

(ii) asserted by way of counterclaim in any other of them.


Intervention R. 13

	
	why intervene?
	non-party with a direct private interest in the legal outcome (and is worried that other party won’t adequately defend)

non-party with public interest in legal doctrine likely to be developed in the case

	
	traditional view
	RESTRICT to private interest situations, 

BUT (like standing) relaxing in face of Charter/public law issues

	
	
	• Rule 13: conceptually distinguishes between two types of interveners (though may not be meaningful in practice)

	Rule 13 Intervention

JB – “little practical difference”

Consider cost implications
	13.01

Leave To Intervene as Added Party

(Full Party status: Adduce evidence, etc.)


	(1)  A person who is not a party may move for leave to intervene as an added party if the person claims,

(a) an interest in the subject matter of the proceeding;

(b) that the person may be adversely affected by a judgment in the proceeding; or

(c) that there exists a question of law or fact in common with one or more of the questions in issue in the proceeding

(2)  the court shall consider whether the intervention will unduly delay or prejudice the determination of the rights of the parties… 

	
	13.02 Leave to Intervene as Friend of the Court

(Speak on the record only)
	Any person may, with leave of a judge or at the invitation of the presiding judge or master, and without becoming a party to the proceeding, intervene as a friend of the court for the purpose of rendering assistance to the court by way of argument.

[Can include additional rights beyond argument]

	Policy
	Good in Charter cases because
	21. range of issues and remediable possibilities put before the court broader than by parties themselves

22. Strategic litigation – protection to non-parties

23. More acceptable decisions, increase in legitimacy

24. Inclusion of minorities

	
	Bad because
	Principle: incompatible with proper functioning of justice system, unfair to deprive parties of control of litigation

Practicality: Unproductive use of court’s time

Balance: Intervention won’t work well enough

	Re Schofield And Minister Of Cons & Comm Rel’ns
	A precedent set 

B’s settlement based on the outcome
	confine “interest” to a direct legal interest in the “lis” between the immediate parties

otherwise risk increase costs to parties most directly affected and open up the floodgates

	Borowski v. Minister of Justice of Canada

1983 Sask QB
	Pro-Choice NGOs want to intervene against attack on abortion
	not entitled to be an added party intervener unless you can lend something beyond the immediate parties

“friends of the court” should not be advocates of a partisan viewpoint.

	Re Association Of Parents For Fairness In Education

1984 NB CA
	Intervene in an appeal
	A party should be allowed to intervene if they “would feel aggrieved or prejudicially affected by the decision sought to be appealed against. 

Other factors:

· Not neglectful of their interests (e.g. trying for intervention at first trial)

· Did not fully appreciate implications of the action until judgment

· Original party lacks interest in appeal

	Re Adler
	
	balance court’s interests in hearing distinct/unique approaches with ensuring immediate parties aren’t unduly delayed or put to greater expense

grant Leave to Intervene on terms (e.g. comply with timetable, limited length of argument, limited number of issues, etc.)

	Incredible electronics Inc. v. Canada (A-G)

2002 Ont SCJ CICI wants in on 2(b) challenge to laws against grey market sattelite
	whether Leave to Intervene will be granted depends on:
	(a) nature of the case (public or private?);
(b) issues that arise (public or private?); and
(c) likelihood of applicant making a useful contribution to the resolution of the appeal without causing injustice to the immediate parties, having regard for:

	
	At least one criterion for intervention

(all 3 are better)
	where intervenor status is granted to a public interest group,

(a) the intervenor has a real, substantial and identifiable interest in the subject matter of the proceedings;

(b) the intervenor has an important perspective distinct from the immediate parties; or

(c) the intervenor is a well recognized group with a special expertise and with a broad identifiable membership base.

	
	(a) real, substantial and identifiable interest
	legal interests directly and particularly affected by the outcome 

not by demonstrating that the proposed intervenor represents the interests of an identifiable group or membership base

Cannot be “no greater interest than any member of the general public.”

	
	(b) important, distinct perspective
	Not something to be covered in one of the party’s evidence already

Not seeking to litigate its own issues in a proceeding in which those issues do not arise

	
	(c) well recognized 
	newly incorporated doesn’t seem to cut it here


Def’t Joinder – Set-off s. 111 and C’nt’rclaim R. 27

	Set-off
	a defence
	(not a separate claim) asserted by the defendant that a debt s/he is owed BY the plaintiff should be deducted from anything s/he is found to owe TO the plaintiff as a result of the plaintiff’s claim

	
	“legal/statutory” set-off:

s. 111 CJA
	(1) In an action for payment of a debt, the defendant may, by way of defence, claim the right to set off against the plaintiff’s claim a debt owed by the plaintiff to the defendant.

(2) Mutual debts may be set off against each other even if they are of a different nature.

(3) Where, on a defence of set off, a larger sum is found to be due from the plaintiff to the defendant than is found to be due from the defendant to the plaintiff, the defendant is entitled to judgment for the balance.

	
	“equitable” set-off

(Ferrum)
	need not be a mutual debt (e.g. damages) this is the key difference 

“the opposing claims flow from the same transaction or relationship between the parties”, such that it would be unfair {high standard} to proceed with the plaintiff’s claim without considering the defendant’s claim for set-off

	Counterclaim

Note: CJA s. 107(1)(e) Consolidation Motion could turn action in one court into counterclaim in another
	Offence
	assertion by the defendant of an independent claim against the plaintiff, which may or may NOT be connected with the facts associated with the plaintiff’s claim

	
	rule 27.01
	(1) defendant can assert by way of counterclaim “any right or claim” against the plaintiff

(2) defendant can join not only the plaintiff, but other necessary & proper parties as defendants to the counterclaim

	
	effect:
	defendant power to expand the issues to be considered in the plaintiff’s action

	
	R. 27.08
	(1) as general rule, tried at same time as main action BUT:

(2) court MAY order separate trials or separate action where counterclaim may:

· unduly complicate or delay trial of main action; OR

· cause undue prejudice to a party

	
	Nuts and Bolts
	27.02  Form 27A Statement of Defence and Counterclaim 

27.03  Form 27B Counterclaim to be Issued where Defendant to Counterclaim not already Party to Main Action

27.04 Time for Delivery or Service of Defence and Counterclaim

27.05  Time for Delivery of Defence to Counterclaim

27.06 Time for Delivery of Reply to Defence to Counterclaim

27.07 Amending Defence to Add Counterclaim


	
	Set-off
	Counterclaim

	Costs
	If successful for full amount of plaintiff’s claim, defendant entitled to costs of the action; counterclaim, (technically speaking)
	Defendant entitled to costs of counterclaim, plaintiff costs of main claim

	Limitation Periods
	okay if expired after date of writ
	only if not expired before delivery of counterclaim (probably)

	Strategy
	
	Set-off if possible or both as alternatives

	Compulsory Counterclaims
	
	In Canada, Res Judicata does not apply to issues that could have been counterclaims. 

In the USA, it does.

	Set-off and insurance
	
	Lets insurers get out of paying?

	Rotenberg v Rosenberg

1964 Ont SC
	defamation added to a contract claim
	No adding defamation

No adding counterclaim that needs a jury to a judge-only action, “undue complication”

{JB - Not compelling, but handy precedent}

	Teledata Comm. Inc. v Wesburne Industrial Ent Ltd

1990 Ont HC
	“abuse of process” added to breach of contract, etc. claim
	Tort of Abuse of Process: 

25. when the process of the court is used for an improper purpose {outside the ambit of the extra-legal claim} and

26.  where there is a definite act or threat in furtherance of such purpose {Atland Containers v Macs Corp. Ltd 1974 Ont HCJ}

	Lid Brokerage & Realty Co. (1977) Ltd. v Budd, [1992] 2 WWR 45
	Amendment to include counter-claim should be allowed unless
	1. Leave should be granted to the applicant (the paramount consideration being convenience and the avoidance of multiple proceedings) unless the party opposing the proposed counterclaim establishes that: 

a. the counterclaim discloses no cause of action; or 

b. there are extenuating circumstances which would render it inequitable to grant leave (such as intervening limitation period barring the defendant from bringing a separate action); or 

c. the proposed counterclaim will so unduly complicate or delay the trial of the main action that the benefits of avoiding multiple legal actions are outweighed by prejudice to the Plaintiff that cannot reasonably or adequately be compensated by conditions attached to such leave 




Crossclaims R. 28

	
	
	claims asserted by defendants against one another within a single proceeding

	
	procedural benefits?
	defendants can resolve disputes between themselves without the cost, delay, potential injustice of initiating & prosecuting proceedings separate from the one initiated by the plaintiff

useful where claim against co-defendant is NOT also asserted against the plaintiff (e.g. multi-car crash, injury or illness due to “chain” of medical treatment)

	R. 28
	R. 28.01(1)
	defendant may crossclaim against co-defendant where:

(a) co-defendant may be liable to defendant for all or part of plaintiff’s injuries (e.g. contribution or indemnity); OR

(b) co-defendant may be liable to defendant for independent claim arising from same or related transaction, series, etc; (e.g. multi-car crash) OR

(c) co-defendant should be bound by determination of an issue arising between the plaintiff & defendant (e.g. insurance situation where someone is claiming a right of subrogation)

	
	Nuts & Bolts
	28.02 Form 28A Statement of Defence and Crossclaim

28.03 Amending Defence to Add Crossclaim

28.04 Time for Delivery of Statement of Defence and Crossclaim

28.05 Time for Delivery of Defence to Crossclaim

	
	28.06 Contents of Defence to Crossclaim
	Defendant to Crossclaim can choose:

• to defend ONLY Crossclaim or

• to defend crossclaim AND claims against co-defendant asserted by plaintiff (note rights & obligations in R. 28.06(3))

• e.g. medical malpractice claim (where doctor denies, but also crossclaims against hospital; then hospital denies doctor’s negligence, so that they can help defend it)

	
	Nuts & Bolts
	28.07 Effect of Default of Defence to Crossclaim

28.08 Time for Delivery of Reply to Defence to Crossclaim

28.09 Trial of Crossclaim A crossclaim shall be tried at or immediately after the trial of the main action, unless the court orders otherwise.

	
	
	28.10 Court Discretion: Prejudice or Delay to Plaintiff A plaintiff is not to be prejudiced or unnecessarily delayed by reason … the court may make such order or impose such terms…


3rd-Party Claims R. 29

	Rule 29  Third Party Claim
	R. 29.01
	defendant can commence third party claim against any non-party who:

(a) is or may be liable to the plaintiff; OR

(b) is or may be liable to the defendant for an independent claim arising from the same or related transaction, series, etc; OR

(c) should be bound by the determination of an issue arising between the plaintiff & defendant

	
	
	29.02 Form 29A Time for Third Party Claim  

29.03 Third Party Defence – time for defence 

29.04 Reply to Third Party Defence – time for reply

	
	
	29.05 Defence of Main Action by Third Party (similar to earlier situation re hospital)

29.08 Trial of Third Party Claim (2)  The third party claim shall be tried at or immediately after the trial of the main action, unless the court orders otherwise.

29.09 Prejudice or Delay to Plaintiff A plaintiff is not to be prejudiced or unnecessarily delayed…

29.11 Fourth and Subsequent Party Claims 

	3rd Party Strategy
	
	Good idea for plaintiff to make 3rd Party a defendant if possible

	Hanna v Canadian General Insurance Co

1989 NS SC
	Insurance co tries to bring in blaster on eve of trial
	Adding a 3rd party four days before the a trial when the action was commenced two years ago isn’t necessarily going to happen, even if all the elements for 3rd party are present.


Class Proceedings R. 12, CPA
	Policy
	Ontario Law Reform Commission
	access to justice  

efficiency

behaviour modification 

	
	governing authority:
	Class Proceedings Act

Law Society Amendment Act 

Rule 12

other non-conflicting rules (e.g. motions)

	certification
	(ss. 2, 3, 4 and 5 CPA)
	once initiated, it’s not a class proceedings unless and until a court certifies it (confirms that this is the right kind of issue and right representative plaintiff to proceed this way); this is not a determination about whether a claim has merits (low threshold – like R. 21)

	notice
	(ss. 17-22 CPA)
	must tell all potential members of class that representative plaintiff will take on claim (important for decision to opt out)

	opting out
	(s. 9 CPA)
	in unless you opt out

	discovery
	(ss. 15,16 CPA, R. 12.03)
	

	case management
	(ss. 11, 12, 34 CPA)
	own case management structure, closely managed to ensure that things move along well, etc.

	settlement
	(s. 29 CPA)
	settlement not legally binding until it’s approved by court (since affects so many others)

	costs/funding
	(s. 59.1-59.5 LSA, ss. 32-3 CPA)
	re where plaintiff gets money to represent large group

CPA provides statutorily for contingency fees (though McIntyre now allows this for any case)

LSA provides for fund to help plaintiff with disbursements (can apply to get funding from pool to pay these as you go)

NOTE: see also R. 12 (re special circumstances for examination for discovery)


Certification CPA s. 5

	Class Proceedings Act
SO 1992
	“certification”
	confirmation by court order that a proceeding initiated as a “class proceeding” is the right kind of case to proceed by way of a class proceeding

at first the courts were quite liberal with granting certification, but they have been putting the threshold for certification higher (and this is contrary to the words of the statute)

note that if the defendant is not contesting certification (i.e., there is a settlement) the threshold seems to be a bit lower

	
	1. Definitions
	“common issues” means, 

 (a) common but not necessarily identical issues of fact, or

 (b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts; (“questions communes”)

“court” means the Ontario Court (General Division) but does not include the Small Claims Court; (“tribunal”)

	
	who can move to certify?
	s. 2 – plaintiff’s class – one or more members of a class of persons may commence a proceeding on behalf of the members of the class

s. 3 – defendant’s class – defendant may move to certify two or more proceedings as a class proceeding {not likely}

s. 4 – class of defendants – any party to a proceeding against two or more defendants can move to certify the proceeding…

• e.g. music file sharing cases

	
	5. Certification

Confirmation that proceeding is right kind of case for class proceeding and that rep should be permitted to pursue action on behalf of class
	(1)  The court shall certify …if,

(a) the pleadings or the notice of application discloses a cause of action;

(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issues; {not necessarily identical but pendulum is swinging to narrow}

(d) a class proceeding would be the preferable procedure {see. s. 6} for the resolution of the common issues; {look at efficiency, access and deterrance, Hollick 2001 – this is a real test} and 

(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,

(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the class and of notifying class members of the proceeding, and

(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class members.

	
	6. Certain matters not bar to certification
	1. The relief claimed includes a claim for damages that would require individual assessment after determination of the common issues.

2. The relief claimed relates to separate contracts involving different class members.

3. Different remedies are sought for different class members.

4. The number of class members or the identity of each class member is not known.

5. The class includes a subclass whose members have claims or defences that raise common issues not shared by all class members.

	
	on a motion to certify, the court:
	(1) may adjourn for amendments/further evidence (s. 5(4));

(2) may refuse certification but allow the matter to proceed in another form (s. 7);
(3) allow certification & s. 8(1)  issue an order that:

(a) describes the class; 

(b) states the names of the representative parties;

(c) states nature of claims & defences to be asserted;

(d) states relief sought by or from the class;

(e) sets out the common issues for the class; and

(f) specifies the manner of and date for opting out (s. 8(1))

	
	
	s. 8(2) allows the court to identify subclasses and issues to be dealt with for that class

	Abdool v Anaheim Mgt

1995 Ont DC
	Closed
	While s. 6 factors cannot “solely” disallow proceedings, a cumulative effect can. – suggests not the preferable procedure

This reasoning not followed since

	Sutherland
	Closed

Complex damage assessments
	deny certification where class proceeding is not the best way to resolve the controversy – the difficulty of individual damage assessments may outweigh the existence of common issues between class members 
this type of reasoning has resurfaced in Price decision re regulatory offences (there is a resurgence of this type of analysis)

	Anderson v Wilson
1999 Ont CA
	Liberal 

Hep B from an EEG clinic
	Cause of action: it must be “plain and obvious” that it will fail to exclude it

Common Issues: 

· need only involve a matter, that if determined, would move the litigation forward; “advance the claims to an appreciable extent”

· individual evidence not a bar to certification

	
	Ability to Pay Costs
	Nordheimer: Inability to make disbursements may affect certification

Cullity: No, this conflicts with Access to Justice

	Dabbs v Sun Life

1998 Ont GD
	Settlement
	Lower standard for common issues when settlement has been reached – Settlement implies preferable procedure

	Price v Panasonic Canada

2002 Ont SCJ
	All the Πs have different damage
	Requirements for proof of liability are relevant to a consideration of the complexity of the proceeding and whether a class action is a viable and preferable procedure in the context of this proceeding

Narrowing of common issue req’t 

Distinguish on elements – “unlawful interference with economic relations” and Price-fixing – Regulatory offence preferable process

	Notice
	s. 17
	wide discretion, 

17(2) court may dispense

17(3) and (4) Order specifies when and how given, taking into account cost, number of class members, residence

17(6) Include time for opting out, binding effect of any order if don’t opt out, address for inquiries, etc.

	Opting Out
	s.9
	any member may opt out in the manner and within the time specified.

no benefits or burdens; including res judicata see s. 27(2)

	Discovery
	s. 15
	only against representative party, unless leave granted (also see Rule 12.03)

	Conduct
	
	s. 11, 12 Common issues first, then individual

s. 34 Same judge for motions, different judge for trial

	Damages
	
	s. 25 Individual where appropriate

s. 24(1) aggregate assessment

s. 23 statistical, sampling evidence permitted

	Binding
	s. 27(2)

Not on opt-outs
	Judgment on common issues not binding on anyone who opted out or a party to the proceeding in subsequent litigation brought by someone who opted out

{This may negate Abuse of Process, explicit enough to override CL?}

	
	s. 27(3)

Yes for opt-ins
	Binding on every class member who has not opted out, but only to the extent that the judgment determines common issues that,

(a) are set out in the certification order;

(b) relate to claims or defences described in the certification order; and

(c) relate to relief sought by or from the class or subclass as stated in the certification order

{Not a Las Vegas CoA Estoppel situation; Allan Π not estopped when he raised a different legal theory}

	Distribution of awards
	
	s. 24(2), (3) where otherwise impractical on an average or proportional basis

s. 26(2) Direct by defendant

s. 26(4), (6) “Cy-près” apply all or part of aggregate award to a purpose which generally benefits class members even though non-class members may also benefit.

26(10) Undistributed damages returned to defendant after certain period of time

	Settlement
	
	s. 29(2) Must be approved by court to protect absent class members

	Costs and Funding
	disbursements

and cost awards
	Class Proceedings Fund – Merit testing?

	
	Lawyers’ fees
	ss. 32, 33 Contingent non-percentage fees factors:

27. hourly rate of lawyer

28. number of hours worked

29. discretionary multiplier

	BC
	National Class Action
	Outside BC people must opt-in

no provision to certify national or international class

	Nantais v Telectronics Proprietary

1995 Ont GD
	National Class Action
	Ontario court has jurisdiction for National Class as long as

· Real and substantial connection between subject matter and Ontario
Ont. CPA silent on National Class Certification, those outside the jurisdiction who are included in the class are free to opt out in the same manner as those inside Ontario may do

Whether the result reached in Ontario court in a class proceeding will bind members of the class in other provinces who remained passive and simply did not opt out, remains to be seen. The law of res judicata may have to adapt itself to the class proceeding concept.

If the law of another province is substantially different as to make the trial with respect to class members from that province very difficult, the class can be redefined – Wison v Servier sub-class from that place

If a class is certified in another province that group can be deleted from the Ontario class.

	Bre-X
	
	Ontario court has jurisdiction for National Class

30. Real and substantial connection between subject matter and Ontario

31. Certification doesn’t offend principle of order and fairness (Notice, etc.)

	Harrington v Dow Corning

1997 BC SC
	non BC people in breast implant action
	Common issue is a basis for assuming jurisdiction


Fees s. 32, 33

	
	Policy
	Encourage entrepreneurial behaviour

But don’t want to reduce amount available to class members

	Class Proceedings Act
SO 1992
	s. 32 

Fees and disbursements
	(1)  An agreement respecting fees and disbursements between a solicitor and a representative party shall be in writing and shall, 

(a) state the terms under which fees and disbursements shall be paid;

(b) give an estimate of the expected fee, whether contingent on success or not; and

(c) state the method by which payment is to be made,…

(2) Court to approve agreements

(3) Amounts owing are a first charge …

(4) If an agreement is not approved by the court, the court may,

(a) determine the amount owing to the solicitor in respect of fees and disbursements;

(b) direct a reference under the rules of court to determine the amount owing; or

(c) direct that the amount owing be determined in any other manner.

	
	s. 33

contingency fees
	(1) contingency fees authorized

(2) “success” includes a judgment in favour of or settlement that benefits class members

(4) agreement may permit solicitor to move to increase fees by a “multiplier”

(5) judge issuing judgment or approving settlement to hear motion for increase

(7) process on motion for multiplier increase:

(a) SHALL determine base fee (hours x hourly rate)

(b) MAY apply multiplier resulting in “fair and reasonable” compensation having regard for the risk incurred by the lawyer

(c) SHALL determine disbursement payable

(8) allow a reasonable base fee ONLY

(9) can take into account manner of conducting case re decision on multiplier

	Gagne v Silcorp Ltd

1998 Ont CA
	the policy of the CPA
	provide an incentive to counsel to pursue class proceedings where absent such an incentive the rights of victims would not be pursued

Legislative objective of enhanced access to justice requires that solicitors conducting class proceedings have a real opportunity to obtain a multiple of the base fee 

	Nantais v Telectronics Prop

1996 Ont GD
	$5k per member
	Lump-sum contingent counsel fee of $5k per class member allowed (plus party & party costs and disbursements) leading to an increased counsel fee not based on a multiplier

	Crown Bay Hotel Ltd Partnership v Zurich Indemnity

1998 Ont GD
	20%
	Percentage fee agreements permissible (20%) (not unreasonable per se)

Fee arrangement ought not to be settled before the judgment is rendered on the common issues or a settlement is reached.

	Parsons v. Canadian Red Cross Society

(2000) 49 O.R. (3d) 281

Ont. S.C.J. 

$20 M in fees!

The Real Test

	
	A fair and reasonable fee must be reflective of the risk undertaken by class counsel and the result attained for the class in the action

	
	fair and reasonable (from Gagne)
	Percentage of gross recovery: not  an excessive proportion

Multiplier: ranges from slightly greater than 1 to 3 or 4

Retainer Agreement

	
	Risk undertaken
	Complexity of logistics

Risk of not settling or winning

	
	Result attained
	size of case

geographic breadth

nature of benefits

	
	No standard fee
	the appropriateness of a premium fee, … must be assessed against the facts of each case. 

The adoption of any standard multiplier or percentage fee would undoubtedly result in fee awards that have little relation to the risk undertaken or the result achieved.

	
	Based on time spent? No!
	A contingency fee arrangement limited to the notion of a multiple of the time spent may, depending upon the circumstances, have the effect of encouraging counsel to prolong the proceeding unnecessarily and of hindering settlement

Fee arrangements which reward efficiency and results should not be discouraged.


Settlement CPA s. 29(2)

	Class Proceedings Act
SO 1992
	s. 29 (2)
	Settlement without court approval not binding

(2)  A settlement of a class proceeding is not binding unless approved by the court. 

	
	Reasons
	Not all class members can participate in settlement decision

Possible conflict of interest for lawyers relating to fee payment

	Dabbs v Sun Life Assurance

1998 Ont GD
	Test
	in deciding whether a settlement should be approved, the court must consider whether it is “fair and reasonable” [i.e. within the range of appropriate business judgment] and in the “best interests of the class as a whole”, having regard for

	
	Criteria Newberg on Class Actions
	32. Likelihood of recovery or success

33. Amount and nature of discovery evidence

34. Settlement terms and conditions (Creative and flexible? Responds to individual needs?)

35. Recommendation and experience of counsel (if more experienced then more 
likely to be given deference re settlement decision)

36. Future expense and likely duration of litigation

37. Recommendation of neutral parties if any

38. Number of objectors and nature of objections

39. Presence of good faith, Absence of collusion


Costs CPA s. 31

	
	
	Rep Π is liable – same as non-Class except for additional factors under CPA s. 31
Other Πs not liable until individual issues considered

	s. 31
Class Proceedings Act
SO 1992
	Discretion factors
	31.  (1)  In exercising its discretion with respect to costs under subsection 131 (1) of the Courts of Justice Act, the court may consider whether the class proceeding was 
· a test case, 

· raised a novel point of law or 

· involved a matter of public interest. 

	
	Liability of class members for costs
	(2)  Class members, other than the representative party, are not liable for costs except with respect to the determination of their own individual claims.

	
	Small claims
	(3)  Where an individual claim under section 24 or 25 is within the monetary jurisdiction of the Small Claims Court where the class proceeding was commenced, costs related to the claim shall be assessed as if the claim had been determined by the Small Claims Court.

	Strategy
	Π
	Hope for Cullity J. (Joanisse and Child Migrant Worker case) 

· CJA s. 31 changes the normal cost rule.
Counsel may need to indemnify Rep Π to bring one on board

Don’t do what they did in Smith v Canadian Tire

	
	Δ
	Hope for Nordheimer (Gariepy, Pearson) 

· CJA s. 31 doesn’t change the normal cost rule

	CJA s. 31 factors
	Test Case
	“an action brought to ascertain a law, one of a number of similar actions which will all be determined by the same principle.” Edwards v. Law Society of Upper Canada, [1998] O.J. No. 6192

	
	Novel point of Law
	Price v Panasonic Not if the result was largely fact driven

Gariepy Complex ≠ Novel

Pearson Being the first case after the SCC has release a decision which impacts it is not “novel”

	
	Matter of Public Interest
	Price v Panasonic 

must have some specific, special significance for, or interest to, the community at large beyond the members of the proposed class.” examples: 
· fundamental human rights or 

· an environment issue.

Gariepy
· issues of broad public importance 
· involves persons who are historically disadvantaged in our society
Joanisse: proper, efficient and humane operation and administration of public institutions

	Other Factors
	Access to Justice
	Price v Panasonic While the Court must be concerned about the “significant risk to the defendant”, it must also weigh in the balance the desired result of providing access to justice. [Risk to defendant is cared for in the certification step]

Gariepy Must be balanced with rights of Δ

Pearson Not when individual claims are ~ $250,000

	
	Other Parties
	Smith v Canadian Tire

	
	Depleting Fund
	Not a factor – Garland v Consumers Gas

	
	Reasonable
	Gariepy (Nordheimer J.) “An overall sense of what is reasonable may be factored in to determine the ultimate award.”

	
	Objectives of the Act
	Price v Panasonic  Behavior modification is better left to the statutory authorities who have the mandate to prosecute transgressions of the legislation

Pearson Deterrence not a factor there is another remedy such as Ministry investigating
Joanisse v Barker (Cullity J.) the court must also consider whether the objectives of the Act may be defeated by large awards of costs to defendants who successfully oppose certification.

	Smith v Canadian Tire Acceptance Ltd

1995 Ont GD
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	Costs to non-parties

Sust. Indem against backers
	CJA s. 131(1)… the court may determine by whom and to what extent the costs shall be paid.

Costs will be awarded against non-parties only in exceptional circumstances. 
Such an award may be made where 

· the non-party is the real plaintiff, although not de facto plaintiff, in the proceedings, and where 

· the non-party has engaged in improper conduct in respect of the litigation. 

	
	Improper conduct
	Improper conduct includes 
· structuring a lawsuit to avoid liability for costs or 

· engaging in maintenance or champerty or similar conduct

	Law Society Act s. 59
	Class Proceedings Fund
	Pro: 

Pay disbursements

Shield rep Π from cost award 


	Con: 
10% Levy (fiduciary resp.) 

high bar merit test, 

Req’t for SoD, (after Cert’n)

Loss of Autonomy

	Garland v Consumers Gas
	Deplete the Fund?
	Depleting the CP Fund is not a factor in cost awards


	Price v. Panasonic Canada Inc.

2002 Ont SCJ

Cost award for that action that failed in certification
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Shaugnessy J.

RepΠ not told of cost possibility

$16K = ½ of annual salary
	“test case”
	“an action brought to ascertain a law, one of a number of similar actions which will all be determined by the same principle.” Edwards v. Law Society of Upper Canada, [1998] O.J. No. 6192 

	
	“novel”
	Not if the result was largely fact driven

	
	“matter of public interest”
	must have some specific, special significance for, or interest to, the community at large beyond the members of the proposed class.” examples: 
· fundamental human rights or 

· an environment issue.

Behavior modification is better left to the statutory authorities who have the mandate to prosecute transgressions of the legislation

	
	Costs same as any other proceeding
	the approach to costs in a class proceeding should be the same as it is in any other proceeding. 

	
	Another factor: Access to Justice
	While the Court must be concerned about the “significant risk to the defendant”, it must also weigh in the balance the desired result of providing access to justice. [Risk to defendant is cared for in the certification step]


	Gariepy v. Shell Oil Co

2002 Ont SCJ
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Nordheimer J.

$175K cost to repΠ
	No Special Treatment
	I do not accept that class proceedings should be accorded any special treatment in the disposition of costs.

section 31(1) [is] simply codifying matters which the court has always taken into consideration in determining whether a costs award should be made in any given case.

	
	F*** “access to justice”
	Access to justice must be balanced with Δ’s rights

 the principle of access to justice is sometimes too readily invoked to justify a result that may superficially appear appropriate but which, in reality, bears little relationship to the principle.  

	
	Novel?
	Complex ≠ Novel

	
	Public Interest
	· issues of broad public importance 
· involves persons who are historically disadvantaged in our society

	
	Breakdown
	Break down costs if you don’t want to get nailed on “reasonable”

	
	Reasonable
	“An overall sense of what is reasonable may be factored in to determine the ultimate award.”

	Pearson v. Inco Ltd

2002 Ont SCJ
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Nordheimer 


	“Access to Justice”
	Not when individual claims are ~ $250,000

	
	No remedy?
	Not when Ministry is investigating

	
	Novel?
	Being the first case after the SCC has release a decision which impacts it is not “novel”

	Joanisse v. Barker
2003 Ont SCJ
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	Cullity J.

Rejects Nordheimer’s dismissal of CJA s. 31
	the amount of time spent in preparation for which a client is willing to pay may exceed that for which an unsuccessful party should be expected to provide even a partial indemnity. 

There is, also a marked tendency to inflate the record with evidence - and the transcripts of lengthy cross-examinations - that have more relevance to the merits of the action than to the issues with which the motion is concerned. 

In addition to these matters, the court must also consider whether the objectives of the Act may be defeated by large awards of costs to defendants who successfully oppose certification.

	
	public interest
	in the proper, efficient and humane operation and administration of public institutions such as Oak Ridge.


Discovery

	
	
	encourage full disclosure (subject to privilege) of all information relevant to the matters at issue

	
	Purposes
	Issue-Defining

Notice-giving

Allow for informed evaluation of strengths and weaknesses of your case & opposing case

· Obtaining admissions

· Prior inconsistent statement

· Sizing up witnesses

Encouraging Settlement

Making perjury more difficult

	Court Orders Required
	Physical Discovery
	Rule 32 Inspection of Real Property

Rule 33 Medical Examination of Parties –particularly invasive

	
	Admit
	Rule 51.02 Request to Admit Fact or Document


Discovery of Docs (R 30) (F 30A)

	
	
	40. Affidavit of Documents (Rule 30.03)

41. Product of non-privileged Documents (Rules 30.02, 30.04)

	
	Content
	R. 30.03(2) Form 30A Individuals (or 30B corporations)

Schedule A documents, no objection and in the client’s power, possession or control (PPC)

Schedule B documents in PPC; object on privilege 

· {must list these (Grossman)}

Schedule C documents that are missing (no longer in client’s PPC)

Schedule D simplified procedure names, addresses of persons who might have knowledge of the issues

lawyer’s certificate as per 30.03(4) (plus sched D req’t for simp. proc.)

• if lawyers are signing their names to this then they better have done a thorough job of ensuring disclosure

	Grossman v Toronto General Hospital

1983 Ont HC
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	Only the med record turned in when man missing 10 days and found at bottom of air shaft
	Lawyers must take reasonable efforts to ensure that clients prepare full affidavits of disclosure

A part must candidly describe in an affidavit on production not only documents for which no privilege is claimed but also those for which a privilege is claimed.

Failure to disclose could result in 

· the non-discloser losing the case

· the non-disclosing lawyer paying the costs

· payment of substantial indemnity costs

Sufficient information must be given of document for which privilege is claimed to enable a party opposed in interest to be able to identify them. It is not, however, necessary to go so far as to give an indirect discovery 

No boilerplate on Sched B – list all docs

	Ontario (A-G) v Stavro

1995 Ont CA
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	Unfair to wait for trial?

Non-Party Disclosure Rule 30.10(1)
	To order production, the factors to be considered should include: 

· the importance of the documents in the litigation; 

· whether production at the discovery stage of the process as opposed to production at trial is necessary to avoid unfairness to the appellant;

· whether the discovery of the defendants is adequate and if not, whether responsibility for that inadequacy rests with the defendants;

· the position of the non-parties with respect to production;  

· the availability of the documents or their informational equivalent from some other source which is accessible to the moving parties;

· the relationship of the non-parties to the litigation and the parties. Non-parties whose interests are allied with the party opposing production should be more susceptible than a true “stranger”.

	
	Onus
	the appellants bear the burden of showing that it would be unfair to make them proceed to trial without production of the documents.

	Bensuro Holding Inc v Avenor Inc

2000 Ont SCJ

Letters to the minister about the MacDonald Pile
	Semblance of Relevance
	R. 30.02 Relevance for discovery embraces the “semblance” of relevance and so long as the documents in question “seem” to be relevant to the issues, they ought to be produced.  

	
	Onus
	The onus lies on the party resisting disclosure to justify its refusal.

	
	30.04(5) inspection
	In determining the legitimacy of the refusal, the court, or the Master in the usual course, may inspect the documents to determine the issue, pursuant to the powers conferred by Rule 30.04(5).

	Reichman v Toronto Life Publishing Co

1988 Ont HCJ
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	If they want “the” disk, give them “the” disk.



	Irwin Toy Ltd v Doe

2000 Ont SCJ 

Disclosure of anonymous email address owner
	Privacy = Good
	some degree of privacy or confidentiality with respect to the identity of the internet protocol address of the originator of a message has significant safety value and is in keeping with what should be perceived as being good public policy.  

there is no duty or obligation upon the internet service provider to voluntarily disclose the identity of an internet protocol address, or to provide that information upon request.

	
	the appropriate test
	the appropriate test to order a non-party ISP to disclose an identity: 

· a prima facie case.
· unfair to require moving party to proceed without knowing true identity
· no unfairness to ISP in requiring disclosure

	BMG 

aka

CRIA v John Doe
2004 FC
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	Discover ID

Equitable Bill of Discovery
	where a potential plaintiff seeks pre-action discovery in order to ascertain the identity of a defendant he can do so by way of an equitable bill of discovery. However, 

	
	test for

Equitable Bill of Discovery or Rule 238 in a John Doe Action
	a) the applicant must establish a prima facie case against the unknown alleged wrongdoer;

b) the Non-Party must be in some way involved in the matter, he must be more than an innocent bystander;
c) the Non-Party must be the only practical source of information available to the applicants;

d) the Non-Party must be reasonably compensated for his expenses arising out of compliance with the discovery order in addition to his legal costs;

e) the public interests in favour of disclosure must outweigh the legitimate privacy concerns

	
	Rule 233 Limitation
	Rule 233 Documentary Production does not include right to documents not normally held by the non-party nor retrievable through computer systems used by it in its ordinary business

	
	Privacy
	Is essential for the well-being of the individual, worthy of constitutional protection

But can usually be balanced against a public interest

Unless the information is old or otherwise unreliable and could result in innocent parties identified as defendants


R. 30
	30.01 Interpretation
	Digital backups – Irwin Toy
Disks - Reichmann
	(a)    “document” includes a sound recording, videotape, film, photograph, chart, graph, map, plan, survey, book of account, and data and information in electronic form; and

(b) Power:     a document shall be deemed to be in a party’s power if that party is entitled to obtain the original document or a copy of it and the party seeking it is not so entitled

	30.02 

Scope of Documentary Discovery
	
	Disclosure (1)  Every document relating to any matter in issue in an action that is or has been in the possession, control or power of a party to the action shall be disclosed whether or not privilege is claimed 

Production (2)  Every document relating to any matter in issue in an action that is in the possession, control or power of a party to the action shall be produced for inspection if requested unless privilege is claimed in respect of the document. 

Insurance Policy (3)  A party shall disclose and, if requested, (always ask) produce for inspection any insurance policy under which an insurer may be liable,

 (a) to satisfy all or part of a judgment in the action; or

 (b) to indemnify or reimburse a party for money paid in satisfaction of all or part of the judgment,

but no information concerning the insurance policy is admissible in evidence unless it is relevant to an issue in the action.

Subsidiary and Affiliated Corporations and Corporations Controlled by Party  (4)  The court may order a party to disclose all relevant documents in the possession, control or power ….

	30.03

Affidavit of Documents
	
	Party to Serve Affidavit (1)  A party to an action shall, within ten days after the close of pleadings, serve on every other party an affidavit of documents (Form 30A or 30B) disclosing to the full extent of the party’s knowledge, information and belief all documents relating to any matter in issue in the action that are or have been in the party’s possession, control or power. 

Contents (2)  (3)
Lawyer’s Certificate (4)  Where the party is represented by a lawyer, the lawyer shall certify on the affidavit that he or she has explained to the deponent,

(a)    the necessity of making full disclosure of all documents relating to any matter in issue in the action; and

(b)    what kinds of documents are likely to be relevant to the allegations made in the pleadings

	Strategy:

Make sure you study what they study

Don’t flag only what’s interesting
	30.04 Inspection of Documents
	Request to Inspect (1)  A party who serves on another party a request to inspect documents (Form 30C) is entitled to inspect any document that is not privileged and that is referred to in the other party’s affidavit of documents as being in that party’s possession, control or power.

(2)  A request to inspect documents may also be used to obtain the inspection of any document in another party’s possession, control or power that is referred to in the originating process, pleadings or an affidavit served by the other party.
(3)  Inspection within five days
(5)  The court may at any time order production for inspection of documents that are not privileged and that are in the PPC of a party. [Goes with 30.06]
Court may Inspect to Determine Claim of Privilege (6) 

Copying of Documents (7)  Entitled to copies of all produced at requesting parties expense

Divided Disclosure or Production (8)  Where a document may become relevant only after the determination of an issue in the action and disclosure or production for inspection of the document before the issue is determined would seriously prejudice a party, the court on the party’s motion may grant leave to withhold disclosure or production until after the issue has been determined.

	
	
	30.05 Disclosure or Production not Admission of Relevance

	Note 30.04(5) general power to order production

Requester makes prima facie argument

Onus on refuser to explain why doc is irrel or priv

Rel. broad at Discovery
	30.06 Where Affidavit Incomplete or Privilege Improperly Claimed
	Where the court is satisfied by any evidence that a relevant document in a party’s possession, control or power may have been omitted from the party’s affidavit of documents, or that a claim of privilege may have been improperly made, the court may,

(a) order cross-examination on the affidavit of documents {rare};

(b) order service of a further and better AoD {common};

(c)  order the disclosure or production for inspection of the document, or a part of the document, if it is not privileged; and

(d) inspect the document for the purpose of determining its relevance or the validity of a claim of privilege.

	Ongoing Obligation
	30.07 Documents or Errors Subsequently Discovered
	…the party shall forthwith serve a supplementary affidavit specifying the extent to which the affidavit of documents requires modification and disclosing any additional documents.

	30.08 

Effect of Failure to Disclose or Produce for Inspection
	Failure to Disclose or Produce Document
	(1)  Where a party fails to disclose a document in an affidavit of documents or a supplementary affidavit, or fails to produce a document for inspection in compliance with these rules, an order of the court or an undertaking,

(a)  if the document is favourable to the party’s case, the party may not use the document at the trial, except with leave of the trial judge; or

(b) if the document is not favourable to the party’s case, the court may make such order as is just.

	
	Failure to Serve Affidavit or Produce Document

Reserved for egregious behaviour
	(2)  Where a party fails to serve an affidavit of documents or produce a document for inspection in compliance with these rules or fails to comply with an order of the court under rules 30.02 to 30.11, the court may,

(a) revoke or suspend the party’s right, if any, to initiate or continue an examination for discovery;

(b) dismiss the action, if the party is a plaintiff, or strike out the statement of defence, if the party is a defendant; and

(c) make such other order as is just.

	“except to impeach the testimony”
	30.09 Privileged Document Not to be Used Without Leave
	Where a party has claimed privilege in respect of a document and does not abandon the claim by giving notice in writing and providing a copy of the document or producing it for inspection at least 90 days before the commencement of the trial, the party may not use the document at the trial, except to impeach the testimony of a witness or with leave of the trial judge

	Machado v Berlet

1986 Ont HC
	privileged video of Π running, etc.
	Non-discovered because of Privilege information admitted as evidence to impeach testimony

	See 

Stavro

Cria

Irwin Toy


	30.10 Production from Non-Parties With Leave
	Order for Inspection (1)  The court may, on motion by a party, order production for inspection of a document that is in the PPC of a non-party and is not privileged where the court is satisfied that,

(a) the document is relevant to a material issue in the action; and

(b) it would be unfair to require the moving party to proceed to trial without having discovery of the document. {don’t have to wait for sub poena} 

Court may Inspect Document (3)  Where privilege is claimed for a document referred to in subrule (1), or where the court is uncertain of the relevance of or necessity for discovery of the document, the court may inspect the document to determine the issue. 

	
	30.11 Document Deposited for Safe Keeping
	The court may order that a relevant document be deposited for safe keeping with the registrar and thereafter the document shall not be inspected by any person except with leave of the court


Examination for Discovery R. 31

	Oral Exam
	Method
	serve notice

conducted (often) in official examiner’s office

under oath/affirmation

court reporter recording

counsel questions the witness

transcript later prepared

NOTE: written discovery as an alternative 

· Not part of affirmative case, 

· clients should be cautioned about opposite charming counsel

	Ontario Bean Producers

1981 Ont DC
	Purpose
	(a) to enable the examining party to know the case he has to meet

(b) to procure admissions to enable one to dispense with formal proof

(c) to procure admissions which may destroy an opponent’s case

(d) to facilitate settlement, pre-trial procedure and trials

(e) to eliminate or narrow issues

(f) to avoid surprise at trial

(g) to enable payment into Court (Offer to Settle)

	Use at Trial

JB – TJs often lenient with witnesses who change stories
	R. 31.11
	(1) read in evidence of adverse party 

(2) impeach witness at trial with exam/discovery evidence

(3) judge may direct further reading in (can’t edit or cut things out)

(4) can rebut evidence read in against you with other evidence

 (5) & (6) leave to read in due to disability or unavailability

	Form of Examination
	R. 31.02
	examination for discovery can be written {for cost savings} or oral at examining party’s option (generally), but not both except with leave

	Right to Examine
	R. 31.03(1)
	any party can examine any other party adverse in interest once (except with leave or as per (3) to (8))

	Menzies v McLeod

1915 Ont SC
	Parties Adverse in Interest
	Pecuniary or other substantial interest in the subject matter of the litigation in conflict with another party (can be a co-defendant)

	Examining Corporate Parties
	R. 31.03(2)
	Where corporation may be examined, examining party may elect to examine any officer, director or employee of that corporation (though court may order a substitute)

	Clarkson
	duty to inform
	Corporate officers have a duty to inform themselves & should testify if they have a reasonable connection to the matters at issue and are not divergent in interest from the corporation (see also Rainbow Industrial p 819)

	CIBC v. Cigam Entertainment Inc

1999 Ont SCJ
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	Is President the guy who should a be examined?
	Presidents of large corporations can be examined where they have 

· direct involvement with the parties & transactions in dispute, 

Other officer preferred if 

· more direct knowledge/involvement & 

· no prejudice to examining party 

	
	Auditors and former officers
	“officer, director or employee” could include auditors & sometimes former officers, particularly if there is evidence that they are former because of the litigation (to avoid being examined for discovery)

	Examining Non-Parties
	R. 31.10
	(1) Court may order leave to examine non-party on such terms as are just where reason to believe they have information relevant to a material issue (other than an expert engaged by opposing party in contemplation of litigation)

(2) leave shall NOT be granted unless:

(a) moving party unable to get information from non-party or other persons entitled to examine;

(b) unfair to require moving party to proceed to trial without opportunity 
of examining non-party; and

(c) no undue delay, unreasonable expense or unfairness to non-party

	Lana International Ltd. v. Menasco Aerospace Ltd

2000 Ont SCJ
	R. 31.10 

examination of a non party with leave
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	Exam of non-parties (former employees) ordered having regard to:

· unfairness to non-party re expense, admissions against interest (possibly leading to later law suits), psychological strain

· unfairness to requesting party if cannot examine essential, adverse witnesses in advance of trial

· remedy unfairness to non-party by ordering moving party to pay for non-party’s counsel, costs of examination and restrict use of evidence obtained for purposes of the instant litigation only (except with leave of the court)

	Where Person to be Examined Resides outside Ontario
	R. 34.07 
	(1)  the court may determine,

(a) whether the examination is to take place in or outside Ontario;

(b)the time and place of the examination; etc. 

(2) Court order Form 34E and provide for

(a) a commission (Form 34C) authorizing the taking of evidence before a named commissioner; and

(b)    a letter of request (Form 34D) directed to the judicial authorities of the jurisdiction, requesting the issuing of such process as is necessary to compel the person to attend and be examined 

	
	Fecht
	Ontario more likely enforce foreign letter of request against an Ontario resident where issued in circumstances that Ontario would issue against a non-resident

	Initiating Examination
	R. 31.04
	(1) to examine plaintiff, serve notice ONLY after delivery of SOD and affidavits of documents (AOD)

(2) to examine defendant, serve notice ONLY after served with SOD (or noted defendant in default) AND examining party has served AOD

(3) first to serve NOE entitled to complete e/d before opposing party begins (unless court orders otherwise)

	When?

Strategy:

Wait until you have the Documents
	31.04 When Examination may be Initiated
	Examination of Plaintiff (1)  serve a notice of examination under rule 34.04 or written questions under rule 35.01 only after delivering a statement of defence and, unless the parties agree otherwise, serving an affidavit of documents.  

Examination of Defendant (2)  serve a notice of examination under rule 34.04 or written questions under rule 35.01 only after,

(a)    the defendant has delivered a statement of defence and, unless the parties agree otherwise, the examining party has served an affidavit of documents; or

 (b)    the defendant has been noted in default. 

Completion of Examination (3)  The party who first serves … may examine first and may complete the examination before being examined by another party, unless the court orders otherwise.

	Scope of Examination
	R. 31.06
	(1) SHALL answer to best of information, knowledge and belief any proper question relating to any matter in issue or made discoverable by (2)-(4); and question not objectionable just because:

(a) info sought is evidence;

(b) question is cross-examination (unless directed solely to credibility); or

(c) question is cross-examination on affidavit of documents 

(Strategy: good things to do)

	Gravlev
	Duty to inform oneself
	Party examined has duty to obtain information from former agents or servants unless it would be unreasonable to require party to do so 

	may be examined on
	
	(2) names and addresses of persons with knowledge of transactions/occurrences 

(3) findings, opinions, conclusions, name and address of expert engaged by examined party relating to matters of issue UNLESS only obtained for purposes of preparing for litigation AND undertake not to call them at trial

· delineates between kinds of experts: one you use to prepare you for litigation and they are NOT testifying expert; if however you retain the “testifying expert” then you must disclose findings, conclusions, name and address) 

(4)(5) insurance policy information

	Czuy v Mitchell

1976 Alta SC
	Relation to Pleadings

(blind baby)
	Must answer questions that touch on the matters in question (can obtain more information than may ultimately be admissible at trial)

Differences in scope of discovery turning on the ultimate legal theory accepted by the court (e.g. standard of care)

The court will interfere where the purposes for the examination are being abused such as where

· the conduct of counsel is abusive, 

· the length of the examination is a delaying tactic,

· the questions touch and concern matters that are clearly irrelevent

	
	Non-Answers
	Refusal: must provide basic reason why, privilege, etc.

Undertaking: promise to get answers to question 

“Advisements”  (not a legal category) undecided whether a refusal or undertaking 

	
	Compliance Failures
	31.07 Non-production – cannot later rely (without leave) if refused to answer proper question or claimed privilege or undertook to produce but did not produce at least 60 days before trial 

34.14 abusive conduct – adjournment to seek directions (re propriety of questions) with cost consequences {not very common}
34.15 failure to answer/attend, refuses oath, to answer a proper question, to produce a required document or to comply with an order– motion to compel reattendance, strike pleading, etc. 

· more common remedy

· done after examination for discovery is complete; list of refused, answered, advisements

· Strategy: make sure you don’t say “ok – I’m done asking all questions”; make sure you leave the door open to ask more questions later (say, for example, “that’s all I have for now”)

	Counsel answering
	31.08


	counsel may answer questions put to their witness (provided no objection) and answers are binding on the party being examined unless repudiated, contradicted or qualified by witness

· object where counsel is answering sensitive questions (e.g. questions re credibility, etc.)

· sometimes you’d rather have counsel answer (e.g. “do you have experts on the matter”, etc.
· if answering, be careful that you don’t make witness look weak or like they’re going to say something you don’t like

	Duty to Correct

JB -“Don’t assume the court will grant leave it’s risky business”
	31.09 
	31.09 (1) duty to correct in writing info subsequently discovered to be incorrect or incomplete (or no longer correct or complete)

31.09(2) – written corrections treated like part of original record and can be subject to further examination

· may be asked what led to enlightenment (to prevent a witness just realizing they did a bad job and deciding to add to testimony after the fact)

31.09(3) – if fail to correct, can’t rely on favourable info at trial, and court may make “just” order re unfavourable info e.g. Burke

	Burke v Gauthier

1987 Ont HC further damage not mentioned
	31.09 Continuing Discovery Obligations
	Had the plaintiff made any attempt to overcome the unfairness to the defendants by even mentioning it before trial or somehow trying to overcome the complete surprise, might have been inclined to grant leave to introduce the evidence

	
	31.08 

Effect of Counsel Answering
	Questions on an oral examination for discovery shall be answered by the person being examined but, where there is no objection, the question may be answered by his or her counsel and the answer shall be deemed to be the answer of the person being examined unless, before the conclusion of the examination, the person repudiates, contradicts or qualifies the answer

	
	Rule 34
	Procedure on Oral Examinations

	Rule 35 Procedure on Examination for Discovery by Written Questions
	35.01 Questions
	An examination for discovery by written questions and answers shall be conducted by serving a list of the questions to be answered (Form 35A) on the person to be examined and every other party

	
	35.02 Answers
	(1)  Written questions shall be answered by the affidavit (Form 35B) of the person being examined, served on the examining party within fifteen days after service of the list of questions. 

(2)  The examining party shall serve the answers on every other party forthwith.

	
	35.03 Objections
	An objection to answering a written question shall be made in the affidavit of the person being examined, with a brief statement of the reason for the objection.


This page intentionally blank

Hope you’re staying calm

Privilege

	Settlement 

Policy Reason: Promote Settlement
	Rule 49 Offers
	49.05 Deemed to be offer of compromise without prejudice

49.06(1) Cannot refer to fact of offer in pleading

49.06(2) No communication respecting unaccepted offers to the court and (3) No filing of offers until after liability and all questions other than costs determined

	
	Rule 24.1
	Mandatory Mediation – without prejudice

Not as explicit

	
	Common Law
	Cannot lead evidence of words or conduct by other parties in the course of negotiations to settle litigation

	Privilege
	Solicitor-Client
	Litigation

	Subject Matter

this is all in Chrusz
	Communication made at any time 

· in confidence

· between lawyer and client 

· in a bona fide effort to get or give legal advice
	Communication made or document created for the dominant purpose of assisting a client in actual or contemplated litigation
Public documents if

· selective copying

· results from research

· exercise of skill and knowledge

Not waived re documents given to 3rd party aligned in interes/requested to keep confidential

Extend to protect documents in hands of those with a common interest in anticipated litigation against a common adversary

	Duration
	Indefinite unless waived
	Life of the Litigation

	Fund. Purpose
	Protect relationship between solicitor & client – full & ready access, frank & fair disclosure
	Protect process of adversarial litigation
Create protected area in which to investigate and prepare for a case

	Hodgkinson v Simss

1988 BC CA
	solicitor-client lawyer brief
	a lawyer entitled to claim privilege where he was:

exercising legal knowledge and skill assembled a collection of relevant copy documents for his brief 

for the purpose of advising on or conducting anticipated or pending litigation

	
	
	In some cases the copies may be privileged even though the originals are not

	Hunt v T & N plc

1993 BC CA
	Skill?
	“skill” maybe isn’t so important, it’s really the dominant purpose test that matters

	General Accident Assurance Company v. Chrusz
1999 Ont CA

leading case
	Intention of confident’y
	In a fiduciary relationship without suspicion there should be no intention of confidentiality, thus no privilege

	
	Anticipation of Litigation
	an insurance company investigating a policy holder’s fire is not, or should not be considered to be, in a state of anticipation of litigation

	
	Solicitor-Client and 3rd parties


	Protected: If the 3rd party is a “channel of communication” and the communication is about legal advice; “essential to the existence or operation of the client-solicitor relationship” can include a translator, or a psychiatrist

Exception: Plan to call as witnesses

Not protected: the third party’s function is not essential to the maintenance or operation of the client-solicitor relationship if 

· the third party is authorized only to gather information from outside sources so that the solicitor might advise the client, or
· if the third party is retained to act on legal instructions from the solicitor (presumably given after the client has instructed the solicitor)

	
	Note R. 30.04
	Option of court reviewing material

	Aviaco International Leasing Inc. v. Boeing Canada Inc

2000 Ont SCJ
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	Plaintiff counsel keeps inadvertent faxes and uses them against defendants


	RPC 6.03 (3) “The lawyer should avoid sharp practice, and should not take advantage of or act without fair warning upon slips, irregularities or mistakes on the part of other lawyers not going to the merits or involving the sacrifice of the client’s rights.”

Standstill agreement: an agreement between the defendants to cooperate in litigation and hold off on their own differences

Over-ride Common Interest Privilege? Do the terms of the agreement alter the apparent relationships between any parties to the litigation that would otherwise be assumed from the pleadings or expected in the conduct of the litigation?

No inadvertent waiver of privilege

	Avenza Global Technologies 

2000 Ont SCJ
	inadvertent email
	Accidental emailing of privileged information is not advertent waiver


Confidentiality

	
	
	

	A.M. v. Ryan
1997 SCC

Dr. Ryan wants A.M.’s psychiatrist’s notes to defend himself from sex assault suit
	O’Connor Process
	Motion request production of documents or class of documents

Judge need not review every individual document if interests at stake can be properly balanced

Judge may proceed on affidavit evidence

Balance interest in disclosure with privacy interest of the opposing party

Open to judge to decide therapeutic records are privileged in a particular case and if not can

· impose stringent conditions on production, who can review them, whether copies can be made

	
	Privilege > Discretion in Rules
	Where the doctrine of privilege applies, it displaces any residual discretion which might otherwise be thought to inhere in favour of the party claiming privilege

No need to consider discretion in rules

	
	The Wigmore Test restated
	42. the communication must originate in a confidence.
43. the confidence must be essential to the relationship in which the communication arises. 
44. the relationship must be one which should be "sedulously fostered" in the public good.
45. the interests served by protecting the communications from disclosure outweigh the interest in getting at the truth and disposing correctly of the litigation

	
	More on 4
	the interests served by protection from disclosure must include the privacy interest (s. 8) of the person claiming privilege and inequalities (s. 15) which may be perpetuated by the absence of protection.


	CPC International Inc. v. Seaforth Creamery Inc

1996 Ont GD
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JB: “all the time in IP”
	Confidentiality Order
	The Court has the inherent discretion to grant a protective Confidentiality Order

	
	CJA.
	135. Public hearings – discretion to exclude public

136. Prohibition against photography, etc., at court hearing

137. Documents public Discretion to seal file

	
	Trade Secrets
	Balance need for controlled measure of discovery to protect IP interest with ensuring party seeking information gets adequate disclosure

Decline to require disclosure where probative value of information is outweighed by the adverse effect of disclosure

Disclose on terms e.g. “sealing” the file, hearing in camera, procedure to designate documents, identify those who can review, limit use of docs to litigation, limit on copies, requirement to return, etc.

disclosure should not be required that is broader than necessary to adjudicate the issues.

	Kobilke v Phillips

2003 Ont SCJ

Kobilke wants a pseudonym to sue the UofT Law Brass 
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	Confidentiality Order
	A confidentiality order should only be granted when 

(1) such an order is necessary to prevent a serious risk to an important interest, including a commercial interest, in the context of litigation because reasonably alternative measures will not prevent the risk; and 

(2) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this context includes the public interest in open and accessible court proceedings.

	
	important elements subsumed under the first branch
	46. the risk must be real and substantial, well-grounded in evidence, posing a serious threat to the commercial interest in question. 
47. the important commercial interest must be one which can be expressed in terms of a public interest in confidentiality, where there is a general principle at stake. 
48. the judge is required to consider not only whether reasonable alternatives are available to such an order but also to restrict the order as much as is reasonably possible while preserving the commercial interest in question.

	
	
	curtailment of public accessibility can only be justified where there is present the need to protect social values of superordinate importance. One of these is the protection of the innocent.


Implied and Deemed Undertakings R. 31.1

	Policy
	
	Push intrusion on privacy resulting from mandated disclosure only so far as justice requires

· Protection of privacy

· Promotion of full discovery

	Goodman v Rossi

1995 Ont CA

defamation arising from disclosure
	Common Law

Implied Undertaking
	Prohibition from using information from disclosure in other litigation:

· Applies to documents produced in litigation (probably also to information from oral exam)

· Not to documents obtainable by other legitimate means

· Only operates in favour of producing party, not 3rd parties

· Onus on party seeking to use information to show that injustice to them if not permitted grater than injustice to discovered party if permitted to use

	Rule 30.1  Deemed Undertaking
	Application

e.g. Not to admin procedure disclosure
	(1)  This Rule applies to,  (a)    evidence obtained under,

     (i)    Rule 30 (documentary discovery),

    (ii)    Rule 31 (examination for discovery),

   (iii)    Rule 32 (inspection of property),

    (iv)    Rule 33 (medical examination),

     (v)    Rule 35 (exam for discovery by written questions); and

  (b)  information obtained from evidence referred to in clause (a)..

(2)  This Rule does not apply to evidence or information obtained otherwise than under the rules referred to in subrule (1)

	
	Deemed Undertaking
	(3)  All parties and their counsel are deemed to undertake not to use evidence or information to which this Rule applies for any purposes other than those of the proceeding in which the evidence was obtained.

	
	Exceptions
	(4)  consent. 

(5)  (a)    evidence that is filed with the court;

      (b)    evidence that is given or referred to during a hearing;

      (c)    information obtained from evidence in (a) or (b). 

(6) to impeach the testimony of a witness in another proceeding. 

 (7)  subrule 31.11 (8) (subsequent action).  

	
	
	(8)  Court order if satisfied that the interest of justice outweighs any prejudice that would result to a party who disclosed evidence


	Tanner v Clark; Reimer v Christmas

2002 Ont SCJ

What about documents from a proceeding the rules don’t apply to?
	Not a court
	implied undertaking applies when disclosure occurred outside “rules” context

	
	Who gets the benefit?
	Production not prevented by “implied” undertaking 

Intended to prevent party who obtained discovery from later using the document, not to prevent production by party who had produced it in the earlier process

	
	Personal Injury Privacy waiver
	medical records are private and confidential in nature but when damages are sought for personal injuries, the medical condition of the plaintiff is relevant and often the very issue in question. 

The plaintiff himself places the issue before the court and in such circumstances "there can no longer be any privacy or confidentiality attaching to the plaintiff's medical records."

	
	Use waiver
	Once a party uses a report in his own case then the right to any confidentiality of the reports comes to an end – Not endorsed by OCA

	Ryan 
	
	Suing in a sexual assault context doesn’t give a waiver to psych records, etc.
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Don’t Forget:

	Investigate non-litigious options
	RPC 2.02
	(2) encourage the client to compromise or settle a dispute… 

(3) consider the use of alternative dispute resolution (ADR) …


Policy

Statute

Case Law

Strategy















Maintenance: the giving of assistance to one party to litigation by a person who has neither an interest in the litigation or any other motive recognised by the law as justified his interference


Champerty: being the maintenance of an action in consideration of a promise to give the maintainer a share in the proceeds or subject matter of the action
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Toronto Criticisms: Mand Mediation too soon


Masters too Strict/Rigid with timelines


Parties not in Control of litigation
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