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Summary of principles

Audi alteram partem:  the duty to observe procedural fairness

“Justice, and with it ‘natural justice’, is in truth an elaborate and artificial product of civilization which varies with different civilizations ….” (Megarry VC in McInnes v. Onslow-Fane, [1978] 1 WLR 1520 (Ch.))

“The ‘right to a fair opportunity to be heard’ is … guaranteed by the principles of fundamental justice as well as by the principles of natural justice and procedural fairness.”  (Gallant v. Trutor 1989 FCA)

3 pillars of administrative law:

1
Audi alteram partem :  hear other side; procedural fairness

2
Nemo judex in causa propria sua debet esse:   Unbiased decision-maker:  no one should be judge of own cause

3
Justification for decision

The Administrative State and Administrative Power

Administrative law disciplines the executive arm of government

Should be humane, rational, fair, accountable, equal – values 

Administrative law also disciplines entities, like universities, that have sufficient connection to government

Rule of law requires that decision-maker:

· Have jurisdictional authority to make decision

· Remains within jurisdiction conferred by statute

· Obey the law

· Be rational, consistent and fair

· Do not abuse power

Administrative law Considerations

1
What is nature of proceedings

2
What are issues raised

3
What is composition of tribunal

4
What is enabling legislation say – decisional independence or not?

5
What resources, support structure available

6
Wat is tribunal’s workload?

Exam Question 2:

1.  Look to Baker (similarities, differences)

2.  Guidelines not available to public, but know that officers have duty to decide

3.  no appeal :  

find the issues

examiner is not out to trick students, but to exercise them

DON’T assume all facts are there (by design or compositional mistake)

DON’T assume everything is relevant

READ carefully:  who is making what decisions? 

Decision by Immigration Officer

· Was decision fair?  Is there a fair procedure?  

· DISCLOSURE:  did IO have to disclose

· UN report not addressed (shuffled out of the deck, but unclear how – seems like H got a lot of procedure, but file sent to PCDO, and in letter PCDO seems to make the decision, not the IO

· US report relied on by PCDO

· PCDO’s report is not available – hard to comment on it therefore procedurally nfair because disclosure required; if decision-maker thinks it is necessary/central, H should have opportunity to review it

· FETTERED DECISION-MAKING:  did PCDO make the decision?

· Minster exercises discretion through delegated officers controlled through guidelines

· How to delegate it?

· Was it delegated to PCDO?  NO, to immigraton officer, through manual:  Ministerial decision cannot be delegated to another although preliminary aspects can be delegated such sa sfact finding; here language of letter appears to be rubber-stamp PCDO’s decision; signals problem with delegation of authority

· COMMENT:  H could not comment on PCDO (Baker factors)

· HOW TO COMMENT:  oral or written process? Why (not even Suresh gets in person hearing)

· OFFICIAL NOTICE:  is it okay to take notice of US report if H did not get it?  Probably okay if assistance, but if will rely on them, should be revealed to affected party and allow opportunity to contradict

· Especially where relates to disputed adjudicative facts

· Should be built into record and given opportunity to comment

· REASONS FOR DECISION: Baker suggested reasons needed; does the letter contain the reasons?

· Look to statute too

· Are there reasons here?  Baker Officer L’s notes were the reasons,b ut were more articulate about why than this letter 

· What would a reason’s requirement entail

· Suresh says where reasons have to come from (from Minister?  No, can be delegated; need not be very formal – Baker said not formal, but Baker deported away from kids; Suresh faced torture; where does H fall? Perhaps therefore need more complete reasons)

· Discretion:

·  is the discretion properly or improperly exercised?

Rules of natural justice apply 

Interest involved means proper procedures must be followed

Right to be heard (audi alterem partem:  Durayappah
Should know case to be met:  

Context in which decisions made:

	Courts
	Administrative Tribunals

	Alike
	Unalike

	Adversarial
	Adversarial or inquisitorial

	Two [party contests
	1, 2 or multi-party contests

	Neutral umprire (judge)
	Umpire may not be neutral

	Rules relatively certain; Rules known
	Rules relatively uncertain; makes up policy as it goes

	
	


Procedures
Rule of law

· All official  acts must be justified by a chain that connects – link by link – to the Constitution

· Law applies equally and everywhere

· promotes

· accountability

· rationality

· justification, through

· participation

· fair procedure

· transparency

· reasons (of some sort, though likely not judicial in nature)



Nema judex in causa sui (no one may judge own case; decision-maker may not be interested in decisions’ outcome)


Rules of Common Law apply when decision-maker is exercising legal authority to make decisions that touch on affected party’s rights:  


Where there is

· legal authority

· final decision

· decision affects individual’s rights

· decision made in judicial way (hearing) 

rules of ‘natural justice’ apply



ii
Empowering statute



iii
SPPA


iv
Board’s own policies and procedures

Procedural fairness

Justifications for Procedural Rights

· Fairness to affected individuals that decisions specifically address

· Procedure to be followed is that individual must be given information relied upon to make decision:  need to develop better information for decisions (ensure that information used by the tribunals is correct)

· Creativity:  search for better solutions  

· Interest balancing (why are the courts doing this?):  government represents the people and the people are taking decision that impinges on sector or individual in community; procedural rights enable all factors to be brought forward so that interests may be balanced better

· Confine statutory  powers to legitimate uses:  exaggerated way to say that there must be accountability for that use of that legitimate/authorized power

· Imposing procedures makes government accountable for the decisions taken that affect people

· Legitimization:  government should be able to justify its use of power and this makes it legitimate

· Promotes democracy:  significant decisions taken by bureaucracy, although these aren’t elected; proper procedures ensures forced conversation about what will happen, why and gives opportunity to provide better information about interests of individuals affected

1
Nature of the Proceeding:  

A
Quasi-judicial or judicial?

Criteria for judicial or quasi-judicial basis:

· Statutory guidance:  Does the statutory function or general context in which the process is exercised, suggest that hearing is contemplated before decision reached?

· Rights/obligations:  Does the decision/order directly affect the rights/obligations of persons?

· Adversarial:  Is the adversary process involved?

· Individuals vs social policy:  Is there an obligation to apply substantive rules to many individual cases rather than to implement social/economic policy in broad way?

Implications of exercising quasi-judicial power

Rules of natural justice imply

· Formal notice of possible action required

· Trial type opportunity to challenge and comment

· Violation entails ultra vires action

· Ultra vires action may be quashed on prerogative review 

(Homex Realty and Development Co. Ltd 1980 SCC Estey J)
Natural law requires appeal process when individual’s interests and rights are affected by administrative body’s decision 

Universities covered by court’s supervisory jurisdiction and subject to procedural requirements

Dr. Bentley’s Case 1723 UK:  “not even God failed to provide Adam and Eve with a hearing before casting them out of the Garden of Eden”

Common law may supply legislature’s ‘forgetful’ omission 

· to ensure legal procedure is followed 

· by hearing the party

· whose property rights are affected

even if a statute does not require a party to be heard, “… the justice of the common law will supply the omission of the legislature” (Cooper v. Board of Works for Wandsworth District  UK 1863 Note:  C pursued through tort of trespass + sought damages)

Administrative tribunal acts judicially when it 

· determines the offence

· apportions the punishment

· decides on the remedy

Parole Board acts in judicial capacity when its order

· has conclusive effect

· is adjudicative

· has serious adverse effect upon ‘rights’ (Howarth v. National Parole Board SCC)

Government officials subject to dismissal for cause, are entitled to hearing

· The mere fact that rights were being affected 

· Without more

· Could lead to implication

· Of duty to comply with rules of natural justice  (Ridge v. Baldwin 1964 UK HL (Lord Reid))

Ridge means that principles of natural justice apply to judicial and administrative proceedings:  

Lord Denning in R. v. Gaming Board for Great Britain, Ex parte Benaim and Khaida 1970

Doctrine of audi alteram partem
· legal authority to affect rights

· legal duty to hold hearing

· adjudication by rules, not policy decisions 
(Homex Realty and Development Co. Ltd 1980 SCC Estey J)

To determine whether audi alterem partem principle applies, consider

1.   
what is the nature of the property, the office held, the status enjoyed, or services to be performed?

2.  
in what circumstances or upon what occasions is the person claiming to be entitled to exercise the control, entitled to intervene?

3.  
when a right to intervene is proven, what sanctions may be imposed?

Durayappah v.Fernando  1967 UK PC, reinforcing Ridge

Audi alterem partem applies whenever the Minister proposes to exercise discretion to refuse application based on facts of particular applicant/application; 

· applicant must be afforded fair opportunity to state position about any matters that, absent refutation or explanation, would lead to applicant’s rejection

· Pertinent allegation must be made known to enable response

Lazarov v. Secretary of State of Canada 1973 FC:  L applied for Canadian citizenship but denied because of RCMP information for which L sought judicial review

Fairness requires that even if officer is not acting in judicial or quasi-judicial capacity, 

· must give those affected an opportunity to know what the officer’s immediate impression is, 

· so that those affected may offer related information:  Re H.K. 1967 QB (Lord Denning)

Inmate disciplinary boards subject to duty of fairness

· It is wrong to see natural justice and fairness as separate standards with different procedural requirements 

· Must ask whether the tribunal on the particular facts acted fairly toward to the person claiming to be aggrieved?

· even if decision-maker does not have duty to act judicially with full, formal procedures, there may still be a duty to act fairly which “involves importing something less than the full panoply of conventional natural justice rules”

· inmate disciplinary boards are tribunals 

· that must decide rights after hearing evidence, and 

· are subject to duty of fairness; 

· aggrieved person affected by breach of that duty may seek relief from Federal Court, Trial Division, on application for certiorari  

· not to be used for trivial or merely technical incidents 

Martineau v. Matsqui 1980 SCC, Dickson J  

The fact that a decision is administrative and affects “the rights, privileges or interests of an individual” is sufficient to trigger the application of the duty of fairness: [(Cardinal v. Director of Kent Institution 1985 SCC]  
“denial of a right to a fair hearing must always render a decision invalid, whether or not it may appear to reviewing court that the hearing would likely have resulted in a different decision.  The right to a fair hearing must be regarded as an independent, unqualified right which finds its essential justification in the sense of procedural justice which any person affected by an administrative decision is entitled to have.  It is not for the court to deny that right and sense of justice on the basis of speculation as to what the results might have been had there been a hearing.”

Cardinal v. Director of Kent Institution 1985 SCC, Le Dain J.:

=> this upheld in 1990 Indian Head School v. Knight

B
Cabinet Decisions and Appeals, By-laws & Rule Making

“Where the decision is directed at a specific individual and is based on factors peculiar to that individual, the function at issue will not be classified as legislative despite the political nature of the decision-maker.  Substance, not form, is crucial.” (text p. 83)

Rules governing procedural fairness do not apply to bodies exercising purely legislative functions:  Reference re Canada Assistance Plan 1991 SCC, Sopinka J. citing Bates (1972 UK) 

This is a legislative type of decision, based on body making the decision (here, Cabinet) 

· Mere fact that statutory power vested in GIC does not mean it is beyond review:  court can declare the exercise a nullity if does not observe conditions precedent to exercising that power

· In exercising statutory power, GIC must keep within law established by Parliament (or Legislature)

· No standards are imposed – see the statute involved:  “Parliament has not burdened the executive branch with any standards or guidelines in the exercise of its rate review function [in Telecommunications Act].  Neither were procedural standards imposed or even implied.”

· Duty to observe fairness depends on the type of power being exercised (here GIC can act in his discretion, which is complete)

· Although held oral hearings in the past,  and could still hold oral hearings, past practice does not translate into rigid, invariable administrative procedures

· Department staff simply giving opinions and GIC should not be deprived of that assistance

AG Canada v. Inuit Tapirsat 1980 SCC (Estey J)

Courts must defer to ministerial decisions made under statute, as long as Minister considers correct factors

Courts may reweigh factors if

· Correct factors are not considered

· (in case of s. 53 Immigration Act Minister must evaluate individual’s past actions, future actions and present dangers to him/her

· Decision is patently unreasonable on its face

· Unsupported by evidence

· Vitiated by failure to consider proper factors

· Failure to apply proper procedures

· Procedural protection requirements increase for those facing most serious consequences (e.g. violation of human rights through torture)

· Party must be informed of case to be met

· Must have access to materials on which decision based

· Must have opportunity to respond to case and correct errors/mischaracterizations 
· Must have opportunity to challenge Minister’s information where issues as to its validity arise

· Written submissions must be accepted after opportunity to review materials
· should be permitted to present evidence pursuant to s. 19 of the Act showing that continued presence in Canada will not be detrimental to Canada, notwithstanding evidence of association with a terrorist organization; ditto for risk of torture on return. 

· If Minister relies on written assurances from foreign government that party would not be tortured, refugee must be given opportunity to present evidence and make submissions as to the value of such assurances 
· Minister must consider response as well as own staff’s submissions

· Or Minister has not complied with statutory requirements, Constitution or international treaty obligations
Suresh v. Canada 2002 SCC 
Legislative Function (decision’s substance counts more than form)

Where decision is directed at a specific individual and based on factors peculiar to that individual, the function at issue will not be classified as legislative despite the political nature of the decision-maker.  Substance, not form, is crucial. (Homex Realty v. Village of Wyoming SCC 1980):

· where by-laws directly affect land or property of specific individual, there is implied Common Law right to be heard

· But if the by-law or subordinate legislation of more general character enacted or promulgated, claims to procedural entitlement may be diminished or 

· presence of compelling public interest does not diminish citizen’s right to procedural protection:  public interest is best served by affording the private interest full disclosure and fair opportunity to be heard

· spectrum of review:  

Purely ministerial decisions on broad public policy (( Decisions that affect personal/property rights

Little or no procedural protection


      Substantial procedural safeguards

· Says certiorari is discretionary remedy that court can assess by looking at applicant’s behaviour

When decisions affect specific groups/institutions/individuals, should follow ministerial or Board policy (Bezaire v. Windsor Roman Catholic Separate School Board 1992 OR Div Ct:  Board did not follow own guidelines on publicity; no public meetings held though legitimate expectation existed based on past consultations)

But if entire sector affected, may be no right to fair process (consultation) Canadian Association of Regulated Importers v. Canada (Attorney General) 1993 FCA:  if Parliament had wanted Minister to consult with public, would have said so in statute

C
By-laws and rulemaking

Homex Realty and Development 1980 SCC:  municipality made policy decision with immediate and specific target; H ∴ entitled to procedural protections

Estey J.:

· “the right to a hearing results from the fact that the by-law interferes with the private property rights of this one owner”

· Fact that municipality made policy decision that had immediate and specific target was crucial in deciding that Homex was entitled to procedural protections

· But if the by-law or subordinate legislation of more general character enacted or promulgated, claims to procedural entitlement may be diminished or eliinated

· Says certiorari is discretionary remedy that court can assess by looking at applicant’s behaviour

Dickson, dissenting on result, but court accepting his arguments otherwise:

· where by-laws directly affect land or property of specific individual, there is implied Common Law right to be heard

· presence of compelling public interest does not diminish citizen’s right to procedural protection:  public interest is best served by affording the private interest full disclosure and fair opportunity to be heard

· spectrum of review:  

Purely ministerial decisions on broad public policy (( Decisions that affect personal/property rights

Little or no procedural protection


      Substantial procedural safeguards

D
Applications (Rights, privileges, interests, procurement)

Choice of procedures determined in Baker
Hutfield v. Fort Sask General Hospital
1986 Alberta

=>   although this is an application case,

· if a body is vested with statutory power and 

· is effectively accountable for its decision to the executive arm of government or appellate body 

· and its decision will modify, extinguish or affect a party’s right or interest

· and the decision is made in law or final manner subject to appeal

· The body must adhere to procedural standards 

· Whose nature will depend on the nature and extent of the right/interest

Body’s failure to attain the procedural standards appropriate to specific situation

May seek Certiorari to quash the decision

May use remedy of mandamus in aid

Re the process defined by the by-law:  each element of the process must observe procedural fairness

In general, when a licence is taken away for cause, there will be an obligation of procedural fairness

Especially if using tax dollars, abuse of public trust

Removal or forfeiture of existing rights/position requires (Ridge v. Baldwin)

· Right to unbiased tribunal

· Notice of charges

· To be heard and to answer the charges

When unsuccessful tenderer applies for judicial review to have buildings rented by government and applies for judicial review, held that procedural fairness is required when Minister enters into such acquisitions; in theory, all public functions can be supervised by procedural fairness discipline ; 

Gestion Complexe Cousineau 1995 SCC

E
Applications, Renewals, Removal/forfeitures

Interests involved affect process followed  (McInnes v. Onslow-Fane UK 1978)

· Application for right or position, does not require opportunity to be heard (since there are no charges)

· Removal or forfeiture of existing right or position due to some reason, requires right to unbiased tribunal, to notice of charges, to be heard and to answer the charges:  Ridge v. Baldwin 

· Legitimate expectation cases where applicant reasonably presumes application for renewal or confirmation will be granted, are similar to forfeiture cases

Audi alterem partem applies whenever the Minister proposes to exercise discretion to refuse application based on facts of particular applicant/application (Lazarov v. Secretary of State FC 1973)

· applicant must be afforded fair opportunity to state position about any matters that, absent refutation or explanation, would lead to applicant’s rejection 

· Pertinent allegation must be made known to enable response

F
Investigatory vs. Dispositive

Investigating and recommending decisions

Fundamental rule of natural justice is that “party must have an adequate opportunity of knowing the case he has to meet, of answering it and of putting his own case” Re Abel and Director, Penetanguishene Mental Health Centre, 1979 On CA:

Circumstances that mitigate against full disclosure must be considered

If not considered, no way to know if those circumstances exist

=> 
Means that not all recommendatory or investigative functions, or preliminary decisions will attract obligation of procedural fairness

Re Abel and Director, Penetanguishene Mental Health Centre  1979 Ontario CA

One-sided reports from advisory boards lead decision-makers to breach duty to act fairly (Conway v. Ontario AG; successful application for certiorari to obtain copy of report); applicants must be able to respond and present contrary evidence

When HRC dismisses complaint without formal hearing, 

· there is obligation to afford some form of oral hearing with cross-examination rights 

· when the decision is based in part on assessment of conflicting evidence

Cashin v. CBC   1984 FCA

=> 
in the case of an application, 

· if a body is vested with statutory power and 

·  s effectively accountable for its decision to the executive arm of government or appellate body 

· with or without reason (founded in principle or need for confidentiality or other factor)

· and its decision will modify, extinguish or affect 

· The right or interest of a person when that person’s rights or interests are being considered

· And the decision is made in law or final manner subject to appeal

· The body must adhere to procedural standards (at each stage of the by-law/rule)

· Whose nature will depend on the nature and extent of the right/interest

=> then use certiorari  to quash the decision, or mandamus to order performance

Hutfield v. Fort Sask General Hospital 1986 Alberta

 “Fairness is a flexible concept and its content varies depending on the nature of the inquiry and the consequences for the individuals involved.”

Parties being investigated are not entitled to be present ‘throughout the whole of an inquiry

Purely investigatory proceeding does not give right to counsel, especially if in preliminary stage of elaborate statutory structure where party will be represented by counsel

Party’s counsel may not examine or cross-examine witnesses except to clarify or explain evidence already given

Right to counsel and counsel’s role determined by

· proceeding’s characteristics

· nature of the resulting report

· circulation of report to the public

· penalties that will result once report is issued

· statute, if authorized by statute

Irvine v. Canada (Restrictive Trade Practices Commission) 1987 SCC

But, investigating body must control its own procedure

· gathering raw material alone makes courts leery of intervention

Once determinative powers come into play, 

· case against the investigated party must be made known to the party

But if investigation conducted by agency with powers to determine or effect detrimental impact on affected party, courts more likely to intervene

If investigator’s findings will result in decision affecting party’s rights, 

· tribunal has duty to inform parties of the substance of the evidence obtained by investigator which is put before it, and 

· to give parties chance to respond to the evidence and make all relevant representations thereto

Syndicat des employes de production du Quebec et de l’Acadie 1989 SCC

No duty of fairness for investigator to disclose details of complaints/allegations since there are full and fair procedural rights at other stages of the process; procedural rights at first stage may be minimal
Irvine reinforced by Dairy Producers Co-op v. Sask HRC 1994 Sask QB

Procedures for recommending bodies (non-dispositive decision-making)

In general, when a licence is taken away for cause, there will be an obligation of procedural fairness

Especially if using tax dollars, abuse of public trust  (Hutfield v. Fort Sask General Hospital 1986 Alberta)

If there is (Hutfield v. Fort Sask General Hospital 1986 Alberta; successful application for certiorari; could also use mandamus)

· Statutory requirement (to assess applicants’ credentials, training, suitability)

· effective accountability for decision to the executive arm of government or appellate body 

· Impact on individual (denial casts slur on applicant) that modifies, extnguishes or affects his/her rights/interests

· Decision that is final in law or appeal

· Public interest (having health care available)

Then delegated bodies that make recommendations about applications must adhere to procedural standards, that may include need to  

· Have fair hearing process

· Give their reasons

And each element of the process must observe procedural fairness

Government procurement decisions

If embodied in legislation require procedural fairness because part of public function with procedures that attach to it (Gestion complexe cousineau 1995 SCC; sought judicial review)

=>  Outcome:  in theory, all public functions can be supervised by procedural fairness discipline

2
Nature of the rights affected

Factors in court’s willingness to interfere with tribunal decisions

· private party’s interest; impact on liberty, psychological integrity; government’s interest; speed, cost, expertise

	Nicholson 1979 scc
	Knight 1990 scc
	Baker 1999 SCC
	Suresh 2002

	When statutory decisions raise serious consequences for those adversely affected, there should be some procedural protection regardless of whether administrative, quasi-judicial or judicial proceeding

Fair treatment of affected parties requires

· notice and 

· opportunity to respond ‘orally or in writing’, as administrative tribunal determines


	Administrative bodies need not be court-like but should have flexible, adaptive & fair system balancing fairness, efficiency and predictability of outcomes

General duty to act fairly depends on

· nature of decision to be made by administrative body [emergencies may not require prior hearing if subsequent assessment confirms emergency, ordinary courts ∴ grant ex parte injunctions that are always interim]

· finality of the decision (preliminary decisions won’t generally trigger duty to act fairly [Guay v. Lafleur], but more final decisions may)

· relationship between that body and individual 

· effect of decision on individual’s rights (whether has significant impact) 

Although content varies by case, 

basic right to procedural fairness involves
· Giving reasons (for dismissal), although need not be full and complete, must at least provide substance

· A hearing (though normally oral, may be based on written evidence and argument, provided these are ‘heard’)


	Procedural fairness requires 

· parties whose rights, interests or privileges are affected 

· have opportunity to present their case fully and fairly, 

· in fair, impartial, and open process, 

· appropriate to the statutory, institutional, and social context of the decision.

Factors indicating hearing required 

1. Nature of the decision being made, 

2. decision-making process used (if resembles judicial decision-making, likely requires trial-like protections)

3. Nature of statutory scheme and terms of statute pursuant to which body operates (if no appeal procedure provided in statute, greater procedural protections required)

4. Importance of decision to individual affected (as importance increases, more stringent procedural protections required) 

5. Legitimate expectations of persons challenging the decision (claimants with legitimate expectation that specific procedure will be followed, or certain result reached, means fairness requires more extensive procedural rights)

“… this list of factors is not exhaustive.” 

May require written explanation for decisions significant for individual
	Stronger procedural protections required when

· statute provides no appeal procedure, or

· decision is final, particularly if fair and systemic procedures exist for similar situations 

· the greater the decision’s effect on individual’s rights,

Discretion attaches to decisions of serious nature made by evaluating and weighing risks

· Person facing deportation must be informed of the case to be met, through material on Minister’s decision is based

Fundamental justice then requires person’s written submission be accepted to
· respond to case presented to Minister 

· know which factors to address

· correct any factual inaccuracies or characterizations

· challenge validity through evidence

· Minister must consider person’s submissions along with those of own staff

· Minister must be given considerable discretion in evaluating future risk/security concerns

· Need for deference to Minister must be balanced against Canada’s constitutional and international treaty obligations



	
	
	


3
Legislation and Regulation

A
Nature of the statute and regulations

Rulemaking
Rules are norms of conduct that apply generally to citizenry

Rulemaking developments

· administrative practices of consultation

· consultation required statute by statute

· development of generally applicable notice & comment requirement for rulemaking

Quebec Regulations Act (1986)

· pre-publication in Gazette Officielle (p. 365 ff)

· 45 day freeze:  interested parties may submit comments

· applies generally

Ontario
· much study, many ideas => no action

Federal Developments

· most new statutes require pre-publication of regulations, notice & comment procedure

· annual regulatory plan; departments must disclose intention to initiate or complete regulations

proposed regulations pre-published with Regulatory Impact Analysis Statements (RIAs)

· cost/benefit analysis

· statement why regulation considered necessary

Final regulations pre-published with RIAs

· description of regulatory and anticipated impact

· alternatives considered

· consultations conducted

B
Procedures in the legislation and/or regulation

Determining jurisdictional questions (Bibeault 1988 SCC)

Step 1:  What is tribunal’s jurisdiction? (was decision within the administrative tribunal’s jurisdiction?) 
· Check wording of legislation that conferred jurisdiction on the administrative tribunal

· Look at statutes and regulations (ALWAYS, ALWAYS, ALWAYS!)

· Provincial legislator cannot give too wide an authority to certain tribunals:  courts have core jurisdiction over jurisdictional review; if jurisdictional review excluded by provincial legislation, this is ultra vires because unconstitutional  (Crevier)

· Tribunals may be able to decide questions of fact, law, jurisdiction (subject to Crevier) and  constitutionality as long as provided reviewable, and depending on legislator’s intent

C
Doctrine of legitimate expectation 


Part of law of procedural fairness

Baker leading decision re legitimate expectation

Para 21 (l’Heureux-Dube)

· Part of fairness doctrine

· Affects content of duty by

· Requiring government to follow expected procedure

· Creating more extensive procedural rights

· Implied or arises from promise, regular practice 

Can create procedural fairness rights where there were none

May add to the rights to some extent, but very limited


Administrative body’s actions and impression given may raise expectations of procedural fairness

· legislative decisions are usually general decisions of broad application

· administrative body’s actions (use of consultative process,  public communications that refer to guidelines) may create impression that it is operating under system of guidelines that allow for procedural fairness

· this raises expectation that there will be procedural fairness


Furey v.  Roman Catholic School Board of Conception Bay Centre et al  1991 NF SCTD

Council of Civil Service Unions 1985 AC, UK HL

· Legitimate or reasonable  expectation may arise either 

· from an express promise given on behalf of a public authority (R. v. Liverpool Corporation 1972) or 

· from the existence of a regular practice which the claimant can reasonably expect to continue

· will always relate to benefit/privilege 

· to which claimant has no right in private law or

· that conflicts with private law  rights

· expectation for consultation may constitute requirement to hold hearing (R. v. Liverpool Corporation 1972)

Test for legitimate expectation
whether the practice was so well-established (at the point of breach) that it would be unfair or inconsistent with good administration of the government to depart from the practice in the particular case
Only those aware of previous consultative practices could actually rely on those practices as generating legitimate expectation:  Sunshine Coast Parents for French (1990) BC SC

Reference re Canada Assistance Plan 1991 SCC, Sopinka J.

· doctrine of legitimate expectation is part of rules of procedural fairness governing administrative bodies

· when applicable, imposes discipline to act regularly, procedurally fairly, accountably and justifiably, 

· creates right to make representations or be consulted but does not 

· apply to prevent government from introducing legislation in Parliament 

· create substantive rights to specific decisions, only hearing entitlements

· fetter decisions made after representation or consultation

Procedural fairness obligations do not necessarily attach to all exercises of particular statutory power:   TE Quinn Truck Lines (1981) SCC
Old St. Boniface Residents Association Inc. v. Winnipeg (City) 1990 SCC, Sopinka J:  

· Parties  affected by public officials’ decisions 

· May make representations
· When there would otherwise not be such an opportunity
· and the officials’ conduct 

· Has led the parties to believe
· Their rights would not be affected without consultation
Conditions Creating Legitimate Expectations
· Express promise (Reference re Canada Assistance Plan 1991 SCC)

· Conduct of government official

· Regular, predictable practice of government (e.g., if always to be consulted) which engenders certainty in dealings with government (Mt. Sinai Hospital, 2000 SCC)

· Administrative body’s actions  (consultative process, public communications that refer to guidelines) that create impression is operating under system of guidelines that allow for procedural fairness (Furey v. Roman Catholic School Board 1991 NF SCTD)

· Implication from policy or statute (even regional directive) that may suggest consultative rights (Mt. Sinai Hospital) ospital
· Implication from treaties signed (existence of “substantial grounds” of risk of torture means no deportation to that country Suresh)

· Implication from self-created non-statutory guidelines (Baker):  

JM -- you must know what is going on; there is an obligation of the lawyer to his/her client to investigate the facts fully

Recall misleading language – there does not have to be awareness or reliance on promise by target; this is enforcement of regularity of government regulations 

· Nature of the interest affected 

· Reference Canada Assistance Plan:  “there is no support in the English or Canadian cases for the position that the doctrine of legitimate expectations can create substantive rights …. It can create a right to make representations or to be consulted.  It does not fetter the decision following the representations or consultation.”

· gives rights to procedure, including whatever procedural remedies would be appropriate on the facts of the case (e.g., Taxi Association:  where relief can be characterized as procedural due to deference, then generally speaking, it should be) – once acts taken … includes ancillary features to make quashing features apply; until proper decision engendered by proper procedure followed to make decision, apply status quo ante (and e.g. let money flow, provided ability provided within not precluded by statute) (Mt. Sinai Hospital, 2000 SCC)

· Legitimate expectation a doctrine to prevent government from acting arbitrarily, and to act regularly in accordance with decent conduct by keeping its promises (Apotex)

· Interest is non-discriminatory application 

· of non-statutory procedural norms 

· established by past practice 

· to prevent abuse of power

Impermissible discrimination results when authorities refuse to grant licence transfer to B, if A (similarly located) were granted permission (Noel & Lewis Holdings v. Canada 1983 FC TD)

But inconsistent decision-making not independent basis for judicial review (Domtar v. Quebec 1993 SCC)

Although inconsistent treatment may give rise to reviewable error (Woolworth Canada Inc. v. Newfoundland HRC 1994,where complainant and respondent treated differently)

Crown is imbued with statutory discretion but cannot impair exercise of that discretion by saying decision will be made in particular way or time (Haoucher v. Minister for Immigration and Ethnic Affairs CLR  Australia 1990)

4
Pre-Hearing Notice 

(Baker, Suresh)

Notice and comment must be tied

Requires some important privilege or interest, status-changing impact

Level of comment required determines level of notice

Must be given before decision announced

Depending on Suresh
Should announce procedure (how parties affected will be heard)

A
Exists to facilitate

· Fairness

· Case to meet

· Appearance (of parties affected)

· Opportunity to prepare

· Forewarning

· Adequate time to prepare

· Challenging opposing case

· Accountability

· Severity of impact

· Democracy

· Highlights procedural flaws (notify re procedure)

· Acknowledgement of power

B
Method

Notice requires sufficient detail to provide reasonable person with understanding of proposals (Re Central Ontario Coalition)

Intensity of notice requirement depends on strength of Baker interest

C
Time (deadlines)

Directory (vs mandatory) time-limit on appeal deadlines does not prohibit board from hearing an appeals (Torchinsky)

Notice must be given long enough before date of proposed hearing to give party enough time to decide whether to participate, and to prepare (Re Rymal 1981 Ont CA)

Length of time needed depends on nature of interests and the issues (Re Rymal 1981 Ont CA)

Delay in process may give rise to judicial remedy if  claimant can demonstrate that it is inordinate, abusive and so oppressive as to taint the proceedings 

determination of whether a delay has become inordinate depends on 

· the nature of the case and its complexity,

· the facts and issues, 

· the purpose and nature of the proceedings, 

· whether the respondent contributed to the delay or waived the delay, 

· and other circumstances of the case.  

· … not based on the length of the delay alone, but on contextual factors,

· including the nature of the various rights at stake in the proceedings (relevance of delay rises with strength of Nicholson-Knight-Baker-Suresh interest)

Test:  whether the community’s sense of fairness would be offended by the delay
(Blencoe v. HRC 1998 BC CA)

D
Adequacy

Notice must be unambiguous and must indicate nature of the phase involved (whether investigatory or decision-making) (Re Taylor Ont CA 1970)

Charter afford procedural fairness rights:  written notice must be specific (especially if sanction severe) (R. v. Chester 1985 Ont HC)

5
Disclosure/Discovery 

Providing parties with information that agency that relates to decision it proposes to make


=> basic element of Common Law of natural justice 

· generally parties entitled to materials & submissions considered by tribunal

Parties are entitled to (Kane v. Board of Governors of UBC 1980 SCC; p. 295)

· know what evidence and representations have been given

· know of additional facts adduced

· real/effective opportunity to respond and correct 

	Reasons for disclosure

· individuals should know what government knows about them

· increases participation in decisional process that affects them

· increases accountability of boards and quality of democracy

· improves decisions by exposing unjustifiable information to scrutiny
	Reasons against disclosure

· adds time, complexity and expense

· agency receives information in confidence

· agency receives sensitive business information competitors want

· security

· privacy

· problem of staff reports
	Exceptions to disclosure

· privilege (e.g. legal; p. 296 Babcock v. Queen upheld)

· agency operational requirements (security/police agencies)

· privacy act, information Commissioner Act:  statutory exceptions

· commercial sensitivity  (see p. 325)

· low Knight/Nicholson factor

· police/security requirements


Proposal is made to do something within adequate notice; parties need to know basis of the decision

· if necessary, postpone further considerations of matter under examination until affected party can be present (Kane 1980 SCC)

· if additional facts adduced and no effective opportunity to respond => fundamental error (Kane 1980 SCC)

Ideally, would want to know everything that decision-maker knows, and preferably more, in order to help make informed comments about the basis, so that the decision being made is based on the best possible information/data

Board requires express statutory authority for compulsory discovery orders outside context of formal hearing (Canadian Pacific Airlines v. Canadian Air Line Pilots Association SCC 1993)

In Ontario, SPPA s. 12 provides statutory authority to order production of evidence (HRC v. General Hospital Board of Inquiry Ont. Div. Court 1993)

· Justice not served by surprise

· Complete information should be made available to respondents, as familiar features of civil proceedings include 

· Full discovery of documents

· Oral examination of parties and witnesses

· Fruits of the investigation do not belong to the HRC, but belong to the public to ensure that justice be done

· Racial discrimination allegations are very serious and to ensure public interest met, should be made in responsible and conscientious fashion

· Role of HRC counsel analogous to Crown in criminal proceedings

· If complainants know that original complaints may be disclosed, will be encouraged to take care in making the allegations, but alleviate this concern by providing access to independent legal counsel

Pre-hearing disclosure of interview notes allowed, to make full answer and defence to evidence adduced against individual’s claim or reputation/credibility 

Especially true when staff manuals show that all documentary evidence must be disclosed to claimant and counsel (Nrecaj v. Canada [Minister of Employment and Immigration] FC Telecom Decision CRTC 1993)

Napoli v. WCB BC CA 1981:

· fairness requires original reports about affected party be disclosed 

· so that party can effectively answer case against him

· persons preparing such reports will prepare them with greater care and diligence

Test for Disclsoure (Napoli v. WCB BC CA 1981)

· individuals should know what government knows about them

· increases participation in decisional process that affects them

· increases accountability of boards and quality of democracy

· improves decisions by exposing unjustifiable information to scrutiny

Non-disclosure requires evidentiary basis (Gough v. National Parole Board FC Telecom Decision CRTC 1990); else s. 7 rights infringed:  “The requirement that an individual is entitled to know and be given an opportunity to respond to the case against him is essential not only to prevent abuses by people making false accusations but also to give the person who has been accused the assurance that he or she is not being dealt with arbitrarily or capriciously.”

· Must bring specific evidence forward to demonstrate that particular circumstances of this case justify limitation, or that operating the system in which Board operates authorizes Board to refuse to disclose

· Other problems

· Regulation was broadly framed to disturbing degree

· No distinction between non-disclosure of crucial or non-crucial information

· Required only possibility of threat, not probability that harm would occur 

Conditional disclosure:  Party’s counsel may be allowed to review party’s file without revealing it to party, to preserve confidentiality of information in sensitive areas (Abel v. Penetanguishene)

Commercially-sensitive information:  when confidential information tendered at hearing, can take evidence in camera or in extreme case exclude all competitors and provide parties with summary report (Magnasonic FC CA 1972)

Preliminary staff reports should be revealed to parties or counsel (but if general/public knowledge and not revealed, no problem) (Toshiba v anti-dumping tribunal CA 1984)

Where decisions of tribunal have been based on staff reports (Trans-Quebec & Maritimes Pipeline Inc. v. NEB FCA 1984)

· To which parties have not had access

· Containing evidentiary material

· To which parties have not had opportunity to respond

· Then may be possible to make out case for requiring they be included in the case for review

· Confidentiality granted to the reports would not afford protection

But if principal reason is to establish Board’s reasons for decisions

· Then reports irrelevant to Board’s reasons because 

· Cannot assume board adopted reports as its reasons

· Board’s own reasons are what it chooses to express or what can be clearly shown from its actions

Discretion allowed:  Parliament cannot have intended when it delegated power to transfer inmates, that  penitentiaries should be bound by procedural fairness even when application of those rules would endanger lives of other inmates; s. 7 applies but s. 1 gives wide discretion (Gallant v. Trono FCA 1989)

A
Access to information legislation


Even if information is exempted from disclosure under foi legislation, doesn’t mean its  disclosure will be denied in proceedings to which rules of natural justice or procedural fairness apply


Access to information legislation loses force in proceedings that affect particular rights or interests of specific Canadian (Gough v. National Parole Board 1990 FC TD)

B
Crown/executive privilege

Executive privilege is codified in Canada Evidence Act

Minister of Crown or Clerk of Privy Council can object to disclosure in writing that information constitutes a confidence of Queen’s privy council in Canada 


In Canadian Association of Regulated Importers 1991 FCA majority appeared to hold that absolute immunity not contrary to s. 7 of Charter ; but may  not be true if truly concerns life, liberty and security of person

But in Canada AG v. Central Cartage Co. 1990 FCA held that Crown’s litigation advantage not an inequality under s. 15 of the Charter 

Common Law:  outside of federal domain there is no room for absolute privilege and last claim for privilege rests with courts, not executive (Carey v. Ontario 1986 SCC)

C
Access to agency information


Claimant should be told precise statement made against him, by whom, when and where, so that he can effectively answer it (Rammel v. Worker’s Compensation Board 1961 BC CA)


If claimant’s future will be largely shaped by administrative tribunal decision, “high standard of justice is required”, and merely providing summaries of file material is insufficient to comply with rules of natural justice (Re Napoli 1981 BC CA)

D
Identity of information sources


Parliament cannot have intended that identity of information sources should be disclosed if it would endanger their lives (Gallant v. Trutor 1989 FCA)


If not a paroled inmate, is a flagrant breach of Charter s. 7 to be deprived of liberty without being given details of allegations that underlie the deprivation (Gough v. Canada National Parole Board 1990 FCTD)

· Here question is whether and under what circumstances Board can revoke  parole without giving enough information to answer case against him, without breaching s. 7

Administrative convenience does not justify a denial of fundamental justice (Singh 1985 SCC)– here, releasing information source (Gough) 

Restricting individual’s liberty without being required to give details of accusations against him/her is still invalid even if decision-maker asserts information is true (GoughI)

In Gough, s. 7 rights infringed by refusing to provide confidential information upon which Parole Board sought to rely

Local authorities may not exercise arbitrary control over entry of names of alleged child abusers on child abuse register; this would seriously erode citizens rights (R. v. Norfolk County Council 1989 QB); certiorari  used to quash the decision to place M’s name on list

E
Commercially-sensitive information

If information of confidential nature is tendered at hearing, take the evidence in camera (Magnasonic 1972 FC CA); more extreme step is to exclude all competitors or rivals while evidence is being taken and to provide such parties with report of the evidence taken in their absence

F
Staff Studies


Staff’s preliminary report should be released to parties and their counsel, but if not, may be minor and inconsequential breach if no confidential data included (Toshiba Corporation 1984 )


Final staff report need not be revealed (Toshiba 1984)


If you want confidential staff reports, must argue that the administrative tribunal’s decision was based on the staff report (Trans-Quebec & Maritimes Pipeline Inc 1984 FC CA)

G
Official Notice

Tribunal may rely on generally recognized facts and information/opinion within its own specialized knowledge (Lawal v. Canada  FCA 1991), but if knowledge/data gathered by Board outside of hearing prejudices decision, should not (CCTA v. American College Sports Collective of Canada Inc. FCA 1991)

Tribunals’ findings of legislative facts need not be and sometimes cannot be supported by evidence, but adjudicative facts (information related to parties, their activities, their properties, their businesses) must be supported by evidence (Davis, in Administrative Law)

Tribunal intending to use a prior decision as a precedent (not a simple example) must give parties to a hearing proper notice so that they may comment on it (Township of Innisfil v. Township of Vespra, SCC 1991)

6
Hearings

Hearing aspects:

1 Oral

2 Open

3 Right to counsel

4 Disclosure and official notice

5 Access to information statutes

6 Crown/executive privilege

7 Evidential privileges

8 Access to agency information

9 Identity of sources of information

10 Commercially-sensitive information

11 Official notice

12 Admissibility of evidence

13 Cross-examination

A
Oral Hearing

Audi alteram partem rule “does not imply that there must always be a hearing” (Pigeon J.:  Komo Construction Inc. v. Commission des Relations de Travail de Quebec 1968 SCC)

Bill of Rights requires one full oral hearing (Singh v. Canada 1985 SCC)

Factors that indicate need for oral hearing (Khan v. University of Ottawa)

1
Factual findings critical to decision (Goldberg v. Kelly  1970 US:  Where survival/livelihood at stake and parties lack resources to contest decision, must be given opportunity to make case orally; Khan v. University of Ottawa) 
2
Facts are contested 

3
Facts at issue are 

· Are adjudicative (not legislative) facts:  who, what, where, when, how questions (not what correct policy should be)

· Facts that concern the parties, their business and activities

· Facts that parties may be able to rebut through evidence

· Involve credibility, tested through cross-examination and asking questions

4
Factual findings are final (no review)

Note that oral hearing not general requirement for humanitarian and compassionate immigration decisions, rather a fair process that may also take place in writing; requires reasons to be given

Factors indicating hearing required (Baker v. Canada 1999 SCC)

1.
Nature of the decision being made, process used in making it (if resembles judicial decision-making, likely requires trial-like protections)

2.
Nature of statutory scheme and terms of statute pursuant to which body operates (if no appeal procedure provided in statute, greater procedural protections required)

3.
Importance of decision to individual affected (as importance increases, more stringent procedural protections required) 

4.
Legitimate expectations of persons challenging the decision (claimants with legitimate expectation that specific procedure will be followed, or certain result reached, means fairness requires more extensive procedural rights)

5.
Agency’s own procedures should be taken into account and respected, along with statutory conditions related to procedure

May require written explanation for decisions that are significant for individual

University committees/appeal tribunals

· University committees or appeal tribunals must act fairly when they review student grades. 
· If they do not observe procedural fairness or the rules of natural justice, judicial review lies. 
· Question is, what does procedural fairness require in this case.
· The content of procedural fairness depends on the context. 

· includes nature of the decision, 

· relationship between decision maker and person asserting a claim to procedural fairness, 

· nature of the issue before the decision maker and

· effect of the decision on the person's rights (loss of failed year will delay or end career)

· procedural fairness before the Examinations Committee in this case required: 
· first, and most important, an oral hearing in which K had an opportunity to appear in person before the Committee and an opportunity to make oral representations to it, because credibility was a critical issue on K’s appeal. 
· second, Committee should have considered the procedures followed during and after the Evidence examination and made reasonable inquiries to determine whether these procedures were proper. 
· third, Committee should have given K opportunity to correct or contradict the three "factors" it relied on in its decision:  K had an explanation for these facts and Examinations Committee was obliged to hear her explanation before rejecting it
· Note:  “In many academic appeals, procedural fairness will not demand an oral hearing. An opportunity to make a written submission may suffice. For example, I doubt that students appealing their grades because they believe they should have received a higher mark would ordinarily be entitled to an oral hearing. What distinguishes this case is that the determining issue before the Examinations Committee was Ms. Khan's credibility. In denying Ms. Khan relief the Committee judged her credibility adversely. In my view, the Committee should not have done so without affording her an in‑person hearing and an opportunity to make representations orally”
Factors that indicate away from oral hearing (

Legislative facts indicate away from oral hearing:  relate to questions of law, policy, discretion; issues that go into choosing among uncertain options

· General:  do not concern parties

· Trial procedure cannot increase ‘accuracy’ of policy decision

· Trial procedure cannot resolve different interpretations of data by experts

· But can clarify assumptions used & accuracy of data

· Trial procedure cannot resolve choice in uncertain factual realm

E.g., nuclear plant ok here because harm to fish unlikely

Oral hearing unnecessary if (Masters v. Ontario Ontario 1994)

Investigatory process that does not make recommendations (But recall Dairy Producers Co-Op v. Sask HRC, where investigator didn’t have to provide full information if full procedural rights existed at other stages of inquiry)

Process not subject to HRC (chosen by Premier)

Appointment was discretionary (office held at pleasure)

Closer to legislative spectrum since involves complete ministerial discretion

(What can be done?:  express concerns at early stage of process; perhaps hire private investigator to look into investigator or accusers)

Oral hearing necessary to comply with duty of fairness only in some cases 

Suspension of driver’s licence (Hundal v. Superintendant of Motor Vehicles 1985 BC CA)

Content of rules of natural justice do not require oral hearing (for driver’s licence suspension) if

· party has ample opportunity to contest allegations of driving offences before they form part of his record

· Superintendent’s decision is essentially administrative (not judicial):  must determine whether, on facts on record, whether in public interest to allow poor driver to keep driving

· Credibility not at issue (record wrong only due to computer or clerical error)

· Superintendent has discretion to hold full oral hearing

Party has opportunity to appeal after S’ decision  (Hundal v. Superintendant of Motor Vehicles 1985 BC CA)

B
Written Process

Factors suggesting written process appropriate 

· critical information comes from specialized medical sources, 
· factual findings are critical to decision (Suresh)
· oral hearing won’t reduce risk of erroneous decision; no contradictory or supplementary facts relied on by either party (Lloyd v. McMahon UK 1987)
· private interest (whether potential deprivation as serious as in Goldberg) balanced against

· government interest (cost of protecting those likely undeserving when resources are finite and better allocated to those who are deserving) Mathews v. Eldridge 1976 US
(this underlies Knight, Nicholson and Baker)

7
Open vs. In Camera Hearings

Investigatory process does not afford all safeguards of trial, particularly for appointment-at-leisure officials who are closer to legislative spectrum through complete ministerial discretion (Masters v. Ontario 1994 Ont)

Tribunal has discretion to make hearing open to public (Re Millward and PSC 1974 FC TD)
But in some cases open hearings presumed in legislation:

· s. 2(b) of Charter presumes

· Ontario’s SPPA s. 9:  rules for what’s open and what’s secret

· In Ontario, tribunals under SPPA subject to s. 9 provision in favour of openness and lays out considerations for decision to proceed in camera
· Certain special acts create their own rules:  check to see what procedures are there

Immigration Act; Health Professions Act
Procedural fairness before decision-making tribunals/committees

· Required when effect of failure for applicant may be very serious

· Procedural fairness then requires

· Opportunity to appear in person to make oral representations because credibility was critical issue
· Committee to assess procedures followed in case involving applicant to determine whether proper

· Committee to give applicant opportunity to correct or contradict factors on which it relies in its decision

· If procedural fairness or rules of natural justice not followed, judicial review lies 

Khan v. University of Ottawa, 1997 Ont CA

Hearings are closed if

· Security:  protection of witness requires it (children/complainants as victims; immigration witnesses facing threat); protection of victims’ privacy

· Business secrets:  commercially sensitive information may be disclosed

· Privacy 

8
Right to counsel

Usually provided for in statute

SPPA 

· s. 10 guarantees representation by party’s counsel or agent 

· s. 11 constrains extent to which witnesses entitled to representation

General rule (Re Men’s Clothing Manufacturers Association 1979 Ont) is that

· Party entitled to be represented by agent before domestic tribunal

· Cannot be restricted by tribunal in choice of agent

· (unless have misconducted themselves or are clearly inappropriate)

· particularly if case is controversial

Text:  In some cases, counsel/agent may be present, but party not (confidential information)

Right to counsel at parole/penitentiary hearings (R. v. Secretary of State ex p. Tarrant  1984 UK; Howard v. Stony Mountain Institution FCA 1985)

· Circumstances of each case

· Gravity of charge and potential penalty

· Complexity:  whether points of law likely to arise

· capacity to understand and defend own case

· procedural difficulties

· balanced against

· need for reasonable speed in making their adjudication

· need for fairness between prisoners, and between prisoners and prison officers

S. 7 of Charter does not create absolute right to counsel in penitentiary proceedings ()

All disciplinary offences may require legal representation, if (Joplin v. Chief Constable of City of Vancouver BC CA 1982)

· individual in career that starts at early age

· good conduct important factor in promotion

· pension and other benefits depend on salary in career’s closing years

Test for factors related to right to counsel (Re Canada (Canadian Transportation Accident and Safety Board) FC TD 1993)

· scope of fairness principle depends on the consequences and nature of the inquiry and on repercussions on individuals involved 

· administrative expediency (reducing unwarranted delay/frustration of immediate gathering of facts) insufficient to deny fairness (and right to silence); lawyers may cause unwarranted delay and/or frustrate immediate gathering of acts 

· Non-exhaustive test for factors related to right to counsel
· Where individual/witness is subpoenaed

· Where witness or individual required to attend and testify under oath with threat of penalty

· Where absolute privacy not assured and attendance of others is not prohibited

· Where reports are made public

· Where an individual can be deprived of his rights or his livelihood

· Where some other irreparable harm can ensue

Note that persons seeking admission to Canada do not get lawyer at examination stage of process (Dehghani v. Canada (Minister of Employment and Immigration) SCC 1993)

Right to counsel indicators

· complexity of legal issues

· complexity of procedures

· capability to present own case

· possibility for criminal charges

· high knight/Nicholson factor (personal interest)

· all balanced off against requirement for speed, cost, efficiency

9
Admissibility of Evidence

Board should hear all relevant evidence parties wish to adduce, and then determine the facts (Timpauer v. Air Canada 1986)

Agencies are not governed by rules of evidence used by courts unless some statutory provision says otherwise

Tribunals are entitled to act on any material that is logically probative, even if not evidence in court of law 

Hearsay is also admissible

(Miller T.A. v. Minister of Housing and Local Government 1968 UK CA)

Discretionary decisions over admission of evidence must not remove affect parties’ entitlement to have reasonable opportunity to make their case (Universite du Quebec a Trois Rivieres v. Larocque SCC 1993)

Exclusive reliance on hearsay and opinion evidence may deny natural justice (Bond v. NB Management Board NB CA 1992)

Heavy reliance on criminal transcripts may be error (Re Clarke and Superintendant of Brokers, Insurance, and Real Estrate BC CA  1985)

10
Cross-examination
“In almost every setting where important decisions turn on questions of fact, due process requires an opportunity to confront and examine adverse witnesses.” Goldberg v. Kelly 1970 US, subsequently challenged by Matthews v. Eldridge  1976 US

In admitting hearsay evidence, does not mean tribunal is required to test it by cross-examination; requires only that tribunal give all parties fair opportunity to comment on and contradict it

(Miller T.A. v. Minister of Housing and Local Government 1968 UK CA)

SPPA s. 10.1(b) requires cross-examination that is “reasonably required for a full and fair disclosure of all matters relevant to the issues in the proceeding”

When Board determines parties rights in traditional manner of having onus on A to introduce facts/submissions upon which A will rely, then resembles traditional court

But if Board’s legislative mandate or subject it administers is more concerned with community interests at large and with technical policy aspects of specialized subject, one cannot expect it to function like traditional court, especially if its members drawn from those experienced in the activity they administer 

The decision to exercise the right belongs to the holder of the right

Courts require clear statutory direction re cross-examination

(Town of Innisfil v. Township of Vespra SCC 1981)

Absence of a report’s author for cross-examination goes to the weight given to the report, not its admissibility

Parties can still submit written response to report to “correct or contradict” any prejudicial statements 

(Re County of Strathcona No. 20 and MacLab Enterprises 1971 Alta SC AD)

Admission of hearsay evidence may breach fairness requirements, if there is a high Knight-Nicholson-Baker-Suresh interest (Re B and Catholic Children’s Aid Society of Metropoliant Toronto 1987 Ont Div. Ct.)

	Delegation and institutional decisions



	Personal (made by individuals) (~ to judges)
	Institutional

	· personally hears evidence, conflicting arguments

· personally read submissions

· personally decides

· personally writes opinions/ takes responsibility for the decision

· personally identifies with rulings made

· made by generalist or specialized in one discipline

· case volumes limited


	· specialized and multidisciplinary

· many experts add perspective

· unit works as team

· decisions are orchestrated

· capabilities (of technology, for instance?) transcend individual 

· case volumes unlimited


Institutional Decisions:  administrative law constraints
Bias and Independence 

General test
“The test for reasonable apprehension of bias was set out by de Grandpré J., writing in dissent, in Committee for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394:

. . . the apprehension of bias must be a reasonable one, held by reasonable and right minded persons, applying themselves to the question and obtaining thereon the required information. . . [T]hat test is “what would an informed person, viewing the matter realistically and practically -- and having thought the matter through -- conclude.  Would he think that it is more likely than not that [the decision-maker], whether consciously or unconsciously, would not decide fairly.”
Baker v. Canada 1999 SCC

Duty of fairness

Triggered when administrative decision affects “the rights, privileges or interests of an individual” (Cardinal v. Director of Kent Institution, SCC 1985):  “denial of a right to a fair hearing must always render a decision invalid, whether or not it may appear to reviewing court that the hearing would likely have resulted in a different decision.  The right to a fair hearing must be regarded as an independent, unqualified right which finds its essential justification in the sense of procedural justice which any person affected by an administrative decision is entitled to have.  It is not for the court to deny that right and sense of justice on the basis of speculation as to what the results might have been had there been a hearing.”

Indian Head School v. Knight, SCC 1990 (Director of education argued with school board over contract and is subsequently fired; claim for procedural fairness before dismissal upheld, though K lost because all that parties needed to say, had been said) Sopinka J:

· Decisions of legislative and general nature do not entail procedural fairness, but more administrative decisions of specific nature do [p. 62] because here the Board’s powers were delegated statutory powers requiring legitimate use

· Here duty of act fairly does not depend on employment law, but on fact that employer is public body whose powers derive from statue and must be exercised according to rules of administrative law

· Public has an interest in proper use of delegated power by administrative bodies

general duty to act fairly depends on

· nature of decision to be made by administrative body [emergencies may not require prior hearing, however, provided subsequent assessment confirms emergency, see pp. 74-75; this is why ordinary courts grant ex parte injunctions that are always interim]

· finality of the decision (preliminary decisions won’t generally trigger duty to act fairly [Guay v. Lafleur], but more final decisions may)

· relationship between that body and individual 

· effect of that decision on individual’s rights; has significant impact on the individual 

Although content varies by case , basic right to procedural fairness involves
· Giving reasons (for dismissal), although need not be full and complete, must at least provide substance

· A hearing (though normally oral, may be based on written evidence and argument, provided these are ‘heard’)

· administrative bodies need not assume trappings of court, but should achieve flexible, adaptive and fair system that balances needs for fairness, efficiency and predictability of outcomes

· But where employment is at pleasure, employer’s mere displeasure is sufficient justification for validly terminating employment, after giving reasons and granting hearing; nevertheless generally “a high standard of justice is required when the right to continue in one’s profession or employment is at stake” (Kane v. Board of UBC 1980) and is exercise of wider discretionary nature

· TEST:

· Examine statute to see if the presumption of procedural fairness is clearly modified

· Examine contract to see if modified

· Presume in contracts and by statutes, that parties intend procedural fairness will apply; requires explicit or clear implicit provision to override this presumption

· Test:  everything that had to be said, was said; there was full opportunity to challenge
Level of procedural fairness required 

Elaborated in Baker v. Canada 1999 SCC (B  applies to Minister to remain in Canada on humanitarian and compassionate grounds in 1993 under s. 114(2) of Immigration Act; after written proceeding with no in-person interview or hearing, B’s application is refused without reasons and she is ordered deported:  Question:  was this fair in the context of Nicholson given that B had chance to provide information?)

Held:  duty of fairness is flexible and depends on both the statute involved and the rights affected

· The values underlying the duty of procedural fairness 

· relate to the principle that the individual(s) affected should have the opportunity 

· to present their case fully and fairly, 

· and have decisions affecting their rights, interests, or privileges 

· made using a fair, impartial, and open process, 

· appropriate to the statutory, institutional, and social context of the decision.

Factors to consider for fair procedure:  Suresh v. Canada SCC 2002:  
The more the process, the tribunal’s function, the decision-making body’s nature and its decisions resemble judicial decision making, the more likely it is that procedural protections closer to the trial model will be required by the duty of fairness (ooper ruled that court will supply omission of legislature)
Although court must accord deference to ministerial decisions (to deport), Minister must consider correct factors

If correct factors considered, court will not reweigh

If decision not patently unreasonable on the record (no evidence; incorrect factors considered; inappropriate procedure followed) then should be upheld

1
Nature of the statutory scheme and terms of statute under which body operates 


=> determines need for strong procedural safeguards. 

Greater procedural protections required when no appeal procedure provided by statute, or when decision is final and further requests cannot be submitted (from Baker)

Regulations or procedural rules should at least meet statutory requirements:  in Suresh Act had extensive procedures for fair and meaningful participation of individuals affected, but regulations did not enable hearing, written/oral reasons, right of appeal 

2
Importance of the right affected

The more important the decision is to the lives of those affected and the greater its impact on that person or those persons, the more stringent the procedural protections that will be mandated to meet Common Law duty of fairness and s. 7 requirements of fundamental justice

Deportation from Canada engages serious personal, financial and emotional consequences and therefore  militates in favour of heightened procedural protections under s. 53(1)(b). 

Where person subject to a s. 53(1)(b) opinion may be subjected to torture, this factor requires even more substantial protections. 

3
Legitimate expectations of persons challenging the decision; if so, will stiffen duty of fairness

If the claimant has a legitimate expectation that certain procedure will be followed, this procedure will be required by the duty of fairness

If a claimant has a legitimate expectation that a certain result will be reached in his or her case, fairness may require more extensive procedural rights than would otherwise be accorded

BUT legitimate expectations cannot lead to substantive rights outside the procedural domain

4
Agency’s choice of procedures

While not determinative, important weight must be given to the choice of procedures made by the agency itself and its institutional constraints (speed, efficiency, caseload)

Need for deference must be reconciled with elevated level of procedural protections mandated by refugees’ serious situation who, if deported, may face torture and human rights violations that Canada’s Constitution and its international treaty obligations prohibit

4
Other factors

“… this list of factors is not exhaustive.  ….  Other factors may also be important, particularly when considering aspects of the duty of fairness unrelated to participatory rights.  ”

Fair Procedure involves:

1
Case to be met

Person facing serious consequences (deportation to torture) must be informed of case to be met, subject to privilege or similar valid reasons for reduced disclosure, such as safeguarding confidential public security documents

Material on which the Minister is basing decision must be provided to the individual, including memoranda 

Should know which factors they specifically need to address, 

Should be able to correct any factual inaccuracies or mischaracterizations; should be able to present evidence about own presence, risk of torture or value of foreign government assurances

2
Opportunity to respond

Fundamental justice requires that an opportunity be provided to respond to the case presented to the Minister. 

Minister must then consider these submissions and those of his/her staff

3
Requirement for oral hearings:

Oral hearing, interview are not general requirement for H & C decisions provided process enables all considerations and relevant information to be presented and considered

4
Requirement for written explanation

When decisions critical to individual(s) and their future, duty of procedural fairness will require the provision of a written explanation for a decision

· where the decision has important significance for the individual, 

· when there is a statutory right of appeal

Spectrum of procedural requirements

	Legislative (Inuit Tapirisat):  no criteria on which to act; very political

Policy (-laden)

Ministerial

General (applies to everybody)
	
	Judicial

Quasi-judicial (not general, not policy)

Specific to individual/applicant



	No procedure

· Requires creativity/consultation


	Light procedure
	Heavy procedure

· Ensures low risk of error

· E.g., trial (Suresh)

· Notice/comment procedure required


AG Canada v. Inuit Tapirisat of Canada SCC 1980

· Mere fact that statutory power vested in GIC does not mean it is beyond review:  court can declare the exercise a nullity if does not observe conditions precedent to exercising that power

· In exercising statutory power, GIC must keep within law established by Parliament (or Legislature) (here, no standards imposed or implied)

· Duty to observe fairness depends on the type of power being exercised (here GIC can act in his discretion, which is complete)

· Although held oral hearings in the past, past practice does not translate into rigid, invariable administrative procedures

· Department staff simply giving opinions and GIC should not be deprived of that assistance
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Decision-Makers

A
Delegates

Delegates non potest delegare: delegate may not re-delegate

· statutory rule of construction that requires statute’s purposes and objects to be interpreted

· applies to all who are empowered by statute to do anything

Retaining general control over activities of person to whom exercise of authority has been delegated still counts as delegation, unless there is substantial degree of control over actual exercise of authority 

Delegation depends upon interpretation of the statute that confers the discretion:  the prima facie intent that only the delegated authority can exercise the discretion can be negated by contrary indications from the statute’ language (express permission of delegation), scope or object (compare agency’s known practices or apprehended needs):  otherwise ‘personally’ is read into the statute after the name of the authority on which the discretion is conferred

Many Administrative duties cannot be delegated 

· disciplinary powers (suspension of pay, notice, dismissal) cannot be delegated unless there is express power to do so (Vine v. National Dock Labour Board 1957 AC)

· But appointment of a committee to take evidence and report is not a delegation of authority (Vine v. National Dock Labour Board 1957 AC)

Indicators against delegation

· high Knight-Nicholson reading weighs against allowing re-delegation

· credibility disputed

· important adjudicative facts disputed

Indicators for delegation

· known agency practices

· agency operational requirements, practicality (Morgan v. Acadia University 1985 NS SC)

· despite application for certiorari for order to disclose who made a decision, a Board may make such orders on behaviour of the responsible government Minister, who need not do everything personally, but must rely on the assistance of his staff (Local Government Board v. Arlidge)

· proper delegation exists if delegate is specifically appointed, if it is specifically asked to do something, if it does those things clearly (by stating what evidence it considered, in its report, for instance); unless that is delegated, the delegate must hear and make decisions based on what it hears (Jeffs v. NZ Dairy Board 1967 NZ PC)  

· Deciding without hearing:  delegating the duty to hear

· They who decide must hear

· construction rule

· breaches duty of fairness if hearing panel member does not hear all hearing 

· litigant is not truly “heard” unless heard by the person who will be deciding the case (Doyle v. Restrictive trade Practices Commission 1985 FC)

· no new evidence may be presented to panel Members in absence of the parties (Kane v. Board of Governors of the University of BC)

· IWA v. Consolidated Bathurst (1990 SCC; leading case) on how to enforce independent, rational and consistent decision-making within quasi-judicial panels with decisional independence 

· Independence is essential ingredient of capacity to act fairly and judicially, and any procedure or practice that unduly reduces this capacity is contrary to the rules of natural justice

· But it is unrealistic to expect administrative tribunal such as the Board to abide strictly by the rules applicable to courts of law

· What should be looked at is not influence, but constraint 


SCC Safeguards (IWA v. Consolidated Bathhurst)
· Agency’s frequency policy-based decisions and tripartite makeup of panels justified institutionalized consultation procedure 

· Panel requested full board hearing, not imposed by chair (freedom from superior pressure)

· Voluntary participation:  no attendance was required/taken (if you don’t go, no one knows; security of tenure not at risk)

· Designed  to foster discussion about policy based on facts of specific cases and no minutes kept (freedom to express views)

· No discussion of facts (to preclude, they who hear, decide); safeguards factual findings process

· No vote

· No consensus procedure 

· The criterion for independence is not absence of influence but freedom to decide according to one’s own conscience and opinions 

· Parties must be informed of any new ground on which they have not made any representations 

Other aspects of Consolidated Bathurst
· accumulated experience of administrative body may be used; this is a quasi-judicial tribunal that is deciding something that looks judicial (money turns on this; winners/losers); looks like/heard like lawsuit, heard by law-type people – very similar to legal procedure; *** depends on its mandate, whether quasi-judicial, law-making; 

· the SCC safeguards bend depending on nature of decision, function of tribunal, importance of decision at issue

· in high volume decision-making agency, where creativity not valued, need mechanistically-applied criteria (rational, consistent, good product)

· institutional innovation may foster coherence

· ‘they who decide must hear’ is relevant, but not absolute (depends on Knight-Nicholson-Suresh-Baker  importance)

· parties must be present for factual discussion (strong in Consolidated Bathurst Packaging Ltd)

· decisional independence of panel members is critical here

JM:  consider Baker factors to give view about nature of decision-making institution 

Factors for assessing procedures used in preparing reasons (Khan v. College of Physicans & Surgeons)

· Nature of proceeding,

· Issues raised in proceeding

· Composition of tribunal

· Terms of enabling legislation

Agency Counsel

Disciplinary committees of law societies should be the flagship of administrative tribunals (Spring v. Law Society of Upper Canada, 1988 Ont)

Tribunals may look to outside sources for assistance in preparing reasons (Spring) but must “marry” their use of outside assistance with procedural fairness (Consolidated-Bathurst Packaging Ltd)

But deliberations, findings and reasons for decisions must be arrived at independently by Committee/commission Members; they must put their own minds to report (Spring)

Where evidence organized to logically reach essential findings of fact and support conclusions with respect to credibility, Committee must undertake writing the decisions (at least in draft form) (Spring)

B
Drafting reasons

If reasons presented for decisions are not or appear not to be those of decision-maker, this raises real concerns about decision’s validity and inquiry’s integrity (Khan v. College of Physicians and Surgeons, 1992 Ont CA) 

To avoid concerns, (Khan v. College of Physicians and Surgeons)

· Committee Member could prepare first draft

· Counsel should not write independently of the draft

· Counsel should not be involved in considering or revising draft 

· Final report should be signed by each administrative tribunal member

Counsel’s involvement in writing reasons (Khan v. College of Physicians and Surgeons)

· Must not be mandatory

· Must be under control of administrative tribunal

· Must have no coercive effect on administrative tribunal

· Must not infringe on administrative tribunal Members’ ability to decide according to their opinion (Bovbel v. Min of Employment and Immigration 1994 FCA)

· May require factual inconsistencies to be resolved (Bovbel v. Min of Employment and Immigration)
C
Bias 

Unbiased decision-maker:

Administrative tribunals must be independent, disinterested and impartial:

Nemo debet judex in causa propria sua debet esse (no one ought to be a judge in his/her own cause)

Courts do not generally inquire into decision-maker’s state of mind, but ask whether the particular situation of the decision-maker is such to “as to give rise to a sufficient risk that an impermissible degree of bias will in fact exist”

Pecuniary interests

Direct pecuniary interest, no matter how trivial, constitutes bias (Re Energy Probe and Atomic Energy Control Board 1984 FCA)

· Reasonable expectation of pecuniary gain through decision does not constitute direct pecuniary bias

· The interest must be direct and certain at the time of the decision 

· Decision involving administrative tribunal Member with financial interest in one of parties can be reversed (Dimes v. Proprietors of the Grand unction Canal 1852 HL)

· The interest cannot be indirect, uncertain or too remote

· Professional disciplinary committee not structurally biased if has members who compete in same field (Pearlman v. Manitoba Law Society Disciplinary Committee 1991 SCC)

But some interests may be permitted by statute 

· If permitted/required by statute, may not apprehend bias (Burnbrae Farms v. Canadian Egg Marketing Agency 1976 FCA)

· Indian band members permitted to sit on appeal tribunals because their interest seen as too remote (CP Ltd. v. Matsqui Indian Band 1995 SCC)

· Specialized body likely to have repeated dealings with given party for variety of reasons; provided members do not act outside their statutory authority, no evidence to show involvement beyond statutory authority, no reasonable apprehension of bias (Brosseau v. Alberta Securities Commission 1989 SCC)

· Overlapping functions allowed: administrative tribunal members may both investigate and adjudicate (Re W.D. Latimer and AG Ont 1974 Ont CA)

Successful appeal of suspension in which administrative tribunal member owned store in same town as pharmacist receiving suspension (Moskalyk-Walter and Ontario College of Pharmacy, 1975 Ont Div Ct)

Zoning decision quashed because administrative tribunal member co-owned residence in area enhanced/protected by the decision (Convent of the Sacret Heart v. Armosntron’s Point Association and Bulgin 1961 Man CA)

Bias:  Classic Tests

test for reasonable apprehension of bias (de Grandpré J., writing in dissent, in Committee for Justice and Liberty v. National Energy Board,  1978 S.C.C.:

. . . the apprehension of bias must be a reasonable one, held by reasonable and right minded persons, applying themselves to the question and obtaining thereon the required information. . . [T]hat test is “what would an informed person, viewing the matter realistically and practically -- and having thought the matter through -- conclude.  Would he think that it is more likely than not that [the decision-maker], whether consciously or unconsciously, would not decide fairly
Must be

· Reasonable apprehension

· Held by reasonable and rightminded people

· Applying themselves to the question

· Obtaining thereon the required information (circumstances required; surmise and conjecture insufficient – Metropolitan Properties v. Lannon 1969 QB CA)

“court looks at impression that would be given to other people …. Even if he was as impartial as could be, nevertheless if a right minded person would think that  .. there was a real likelihood of bias, … he should not sit

Metropolitan Properties v. Lannon 1969 QB CA)

Interests that give rise to disqualifying bias (Re Energy Probe)

· Kinship

· Friendship

· Partisanship

· Particular professional or business relationship with one of the parties

· Animosity towards someone interested

· Predetermined mind as to the issue involved

Types of bias

· Antagonism during hearing (new hearing after administrative tribunal members used sexist, invaliding language during cross-examination in Yusuf v. Min of Employment and Immigration)

· Prior association between decision-maker and subject/applicant (bias in fact when administrative tribunal member and person whose election was being challenged, had prior dealings, in Sparvier v. Cowessess Indian Band #73 1993 FTR; bias involving administrative tribunal’s legal counsel may lead to decisions’ being quashed, in Re Brett and Board of Directors of Physiotherapy 1991 Ont CA)

· but this requires cumulative effect(Re Marques and Dylex 1977 Ont Div Ct)

· Direct involvement in present proceedings

· Direct involvement in past association

· Time since prior relationship

· Nature and functions of administrative tribunal (whether members traditionally have prior expertise in the field they now administer)

· Minister’s overlapping functions (to appoint investigating agent, to decide whether to act) in Idziak v. Minister of Justice 1992 SCC is not contrary to s. 7 and principles of fundamental justice, since between appointment and decision to act, was intermediary buffer of judicial hearing with full procedural protections 

· Prior involvement of decision-maker in earlier stage of process (long-ago involvement) 

· Participation in past meetings and decisions taken about matter at issue creates reasonable apprehension of bias (Committee for Justice and Liberty v. National Energy Board 1978 SCC)

· Board members had already heard original application and refused to hear new evidence because of hearing deadline, contrary to natural justice and ultra vires  (application for review succeeded in Re Township of Vespra and Ontario Municipal Board 1983 Ont Div Ct)

· Successful appeal in Macbain v. CHRC 1985 FCA because legislation enabled CHRC to appoint investigator into complaint, accept investigator’s report and then appoint tribunal to decide if complaint is substantiated, ∴ direct link between prosecutor and decision-maker 

· Attitudinal:  mind made up beforehand (Baker)
If decision-maker engaged in individualized decision-making requiring special sensitivity, decision-maker must recognize diversity

· Decision-maker must show open mind (must conclude based on evidence before him)
· Circumstances weighed must not be stereotyped (mentally ill parents drain society)
· Conclusions drawn must not contradict evidence (docotr’s letter said B would be productive member of society) 

· Decision-maker must consider facts impartially

A lis inter partes;  two-party litigation in regular courts

D
Lack of Independence

Lack of independence exists if (Sethi v. Minister of Employment & Immigration 1988 FCA)

· Informed, right-minded person concludes that members of administrative tribunal please the government that appoints them if they decide a case unfairly 

· Government more than merely expresses its intention towards administrative tribunal so that the administrative tribunal reacts in particular way to decisions it is required to make

Test is whether 

· Reasonable and right-minded person must also be informed of tribunal’s actual practice and statutory procedures, to consider whether reasonable apprehension of bias exists (CP Ltd. v. Matsqui 1995 SCC)
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Duty to give reasons

The very essence of arbitrariness is

to have one’s status redefined by the state

without an adequate explanation of its reasons for doing so.”

Rabin, (1976) 44 U. Chi. L. R. 60.

	Why administrative tribunals should give reasons
	Why they should not:



	Written reasons are integral to administrative justice because they articulate bases of decisions

· Better thought out, leads to better decisions

· Expose agencies to public scrutiny

· Makes agencies accountable

· Reinforces public confidence in agency decisions

· Facilitate appeals and judicial reviews

· Necessary in state based on rule of law

· Provide factual basis for decision

· Findings, conclusions and application of legal standards

· Reveals what agency considers relevant & important

· Stare decisis provides helpful body of decisions 


	· Expensive in staff time

· Can be boilerplate or canned

· Difficulty for certain ‘less verbal’ tribunals; also for those with fewer verbal skills, to participate

· Public policy choices and policy decisions:  if not simple reasoning from premise to conclusion, or from finding of fact to conclusion (ie, non political decisions), then providing real reasons may lead to less honesty & diminished transparency: better not to say anything, than to say something that isn’t true or palatable; 

· Creates fetish for precedent & legislation

· Yet on occasion there should be an original mind brought to problems




A
Reasons:  the Common Law

Third principle of natural justice (Report of the Committee on Ministers’ Powers, 1932 UK)

It is not an error of law for judges not to give reasons (MacDonald v. The Queen 1977 SCC:  judicial silence does not constitute reversible error, although appellate court may infer from incomplete findings/reasons that tribunal that made original decision erroneously overlooked those aspects) 

No general duty at Common Law to give reasons for decisions; although Osmond v. PSB of NSW (1986 Aust High Ct) found in some cases judges required to give reasons when necessary to enable the matter to be considered properly on appeal, this rule may not apply to administrative tribunals 

“It is neither our duty nor our right to investigate the motives which impelled the … Cabinet to pass the Order in Council … the government’s reasons …. are in the end unknown.  Governments do not publish reasons for their decision; governments may be moved by any number of political, economic, social or partisan considerations”

Thorne’s Hardware v. the Queen [1983] 1 S.C.R. 106

Common Law Innovations

Fairness may require reasons where:

· Appeal is provided by statute or judicial review; else the right is illusory, depending on the circumstances

· Seemingly inexplicable or perverse decisions (Williams v. Canada 1997 FCA)

· When on its surface a decision is counter-intuitive, unusual, counter-factual, the reasons needed explain the decision

· Nature of the process 

· May be highly adversarial or judicially-oriented

· Where advocates appeal to some body of rules or principle

· Fair procedure may require reasons depending on circumstances (Baker v. Canada)
· The duty is flexible and may take many forms   (ie, just immigration officer’s notes)
· Special or exceptional circumstances (Baker v. Canada)
· When important impact on individual, reasons must accompany (eg, Deportation to torture); person should not be deprived without explanation

· Fair procedure may require reasons depending on circumstances (Baker v. Canada)
· The duty is flexible and may take many forms   (ie, just immigration officer’s notes)
· statutory requirements

Williams v. Canada 1997 FCCA

“… where a discretionary tribunal decision is either, on its face, perverse or where there is evidence of facts being before the tribunal which manifestly required a different result or which were irrelevant yet apparently determinative of the result, then a court may be obliged to conclude that, in the absence of reasons which might have explained how the result is indeed rational or how certain factors were taken into account but rejected, the decision should be set aside for one of the established grounds for judicial review [error of law, bad faith etc.] … the tribunal decision is set aside not for a lack of reasons per se but because in the absence of reasons it is not possible to overcome the inference of perversity or error deriving from the surrounding circumstances of the decision.”

Though reasons not required at Common Law, duty of fairness requires some form of reasons for decision, if significant to individual  (Baker v. Canada) 
Minister must provide written reasons (Suresh) if deportation involved and risk of torture a real possibility

· To articulate and rationally articulate finding that no substantive grounds to believe there will be torture, execution or other cruel and unusual punishment; must also explain why person a danger to Canada as required in the act; must come from the decision-maker (not advice/suggestions/memo from staff)

Administrative Innovations

Assuming that government is orderly, rational, fair and abides by rule of law, how should it proceed?

Depends on the type of agency

Eg, high case load agency with hearing officers (unemployment, occupational health, human rights)

· Policy statements

· Not all reasons need be addressed to the individual case; policy statements can show how tribunal makes its decisions

· Tribunal could audit its decisions to see if they comply with policies

· Practice directions

· Annual or quarterly reports

· May also justify agency’s decisions; way of providing transparency and accountability with little expenditure/resources

· Information sessions

· Educational seminars

Yet must always bear in mind that as creative/bureaucratic as one might be, there are some cases (ie, Suresh), “human dignity requires that the basis for a decision be made clear and justified” (Kafka)

As a civilized community we must be accountable for certain decisions

B
Statutes that require reasons

Charter s. 7:  when administrative tribunal can deprive individual of life, liberty and security of the person, may be procedural deficiency if statute omits duty to provide reasons (Wilson v. BC Medical Service Commission 1988 BC CA)

But principles of fundamental justice are not violated if commission’s basis for decision is quite clear (Re Khaliq-Kareemi 1989 NS CA)

Ontario SPPA s. 17 – administrative tribunal must give reasons on request; its record must include administrative tribunal’s decision and its reasons if reasons have been given

Administrative Decisions Act (Australia), s. 13: any person with right to apply for judicial review can require reasons

Creates no problems and improved decisions, albeit with some costs (Admin Review Council Report 1991)

If statute requires decisions to be given, they must be adequate 

· Administrative tribunal’s decision must be sufficient to enable court to scrutinize decision effectively, but need not be unduly elaborate/punctilious

· If administrative tribunal’s application of statutory standard depends on existence of certain facts, reasons should include findings of fact and evidence upon which findings were based, especially if uncontradicted witness credibility involved (Hilo v. Minister of Employment and Immigration 1991 FCA)

· Factors for credibility:  availability for cross-examination, sworn-in, both counsel present (Re Pitts and Director, 1985 Ont Div. Ct.)

C
Effect of Breach

If decisions not given despite formal or procedural requirement to do so

· If no reasons given, decision is null and void (Proulx v. PSSRB 1978 SCC) and may be remitted back to administrative tribunal, or ended altogether (Wrights’ Canadian Ropes Ltd 1947 AC Can PC)

· But see JRPA, s 3 (but decisions stand unless there is substantial wrong:  technical mistakes don’t invalidate, but not giving reasons may not be a technical mistake)

· Decision can be set aside as erroneous in law if adequate reasons not given (Proulx v. PSSRB 1978 SCC)

· Decision can be set aside if administrative tribunal appears not to have considered other relevant issues (MacDonald v. the Queen 1977 SCC)

· Decision can be sent back for re-hearing by original tribunal members of aspects not adequately dealt with in administrative tribunal’s reasons (Orlowski v. BC AG 1992 BC CA)

· Unless administrative tribunal indicate it applied its mind to most important matters (Kindler v. AG Canada  1987 FCA)

· Public authorities not normally permitted to justify their challenged decisions using grounds not in or contradictory to stated reasons 

· Can be ordered by mandamus 
But if there is only a technical irregularity and there is no substantial wrong or miscarriage of justice, court may refuse discretionary relief and make order validating the decision 

When administrative tribunal does not give reasons despite legal requirement to do so, the reasons may be essential to the valid exercise of the tribunal’s power, and may not be mere formal error that can be excused by reviewing body (Re Don Howson Chevrolet Oldsmobile Ltd 1974 Ont Div Ct)

Some reasons given may be defective – if they lack evidentiary support but are relied upon in making the decision, decision will be set aside (Re Di Nardo and the LLBO, 1974 Ont HC)
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Constitutional Sources of Power

Constitutional Dimensions

785072 Ontario v. Canada 

protection of property makes Bill of Rights more relevant

Constitutional baseline required to respond to Singh 

Statutes can be unpacked using constitutional sources, but it is difficult to do so

Don’t go running to s. 2(e) and s. 7 as first line of defence; Common Law is better source of action

Singh v. Canada 
Involved procedural scheme that doesn’t rise to Common Law notions of fair procedure

No room to imply those procedures into statute

∴ used s. 2(e) of Bill of Rights (person should not be deprived of right to fair hearing)(supported by Beetz, Estey and McIntyre JJ)  and s. 7 of Charter (principles of fundamental justice apply if person to be deprived of life or liberty)(Wilson, Dickson, Lamer JJ)

Constitutional discipline should be applied when 

· risk of error due to erroneous determination is high

· fair procedure significantly reduces risk of error inherent in factual determination

 JG v. NB SCC 1999

	Bill of Rights and Charter of Rights and Freedoms

Constitutional source enables courts to review actions explicitly approved by statute

Statutes that create unfair procedure are unconstitutional; procedures will be read in or statutes struck down by superior legislation dealing with rights



	Bill of Rights
	Charter of Rights and Freedoms

	Not entrenched; statute of Parliament; applies only to federal public sector

Has quasi-constitutional force 

Doesn’t render conflicting statutes void, but changes the interpretation rules with them

Weaker doctrine, broader coverage


	Entrenched provision in constitutional document; provides remedies

	Protects property  (s. 1(a))
	Does not

	Is broader (Beetz J.):  “what is protected by right to fair hearing is the determination of one’s rights and obligations”
	

	Has no strict s. 32 requirement
	Applies subject to s. 32; analysis required

	Doesn’t require s. 1 balancing
	Requires s. 1 balancing; weak protection against competing social norms

	Possibly s. 2(e) applies to corporations 
	Does not apply to corporations (except for things such as Big M)

	
	Fundamental justice covered


Requirements to consider

· application criteria (s. 32) (McKinney)

· Wigglesworth SCC 1987:  s. 11 rights to independent and impartial tribunal apply to “criminal proceedings” with “true penal consequences” only  (since relaxed)

· Must show breach of s. 7 right (i.e., not right to attend university, but right to security, liberty of person)

· Fundamental justice

· All subject to s. 1 analysis

Must show breach of s. 7 right to security, liberty of person and no deprivation unless in accordance with fundamental principles of justice

Person asserting s. 1 protection must demonstrate it

Absent oral hearing, still exists right to know the case to be made:  procedure must exist to allow individual to state case and know case to make (Singh v. Canada SCC 1985)

Party’s criminal conviction precludes any hearing entitlement, but if given, hearing is fair if it balances state and individual interests
· Under s. 7 “it may be necessary to balance competing interests of the state and individual”

· State has interests in security and criminal investigations (to protect its sources)

Chiarelli v. Canada 1992

Need for fair hearing increases as risk of serious outcome in event of failure, also increases (JG v. New Brunswick 1999 SCC)
· In hearing with complex issues (many witnesses, expert representation) 

· That affect individual’s right to life, liberty or security of person 

· Fair hearings require parties to be represented by counsel 

· As seriousness and complexity of proceedings grow and

· Depending on party’s capacity (in case of custody/separation issues, also involves length of separation)

If delays in administrative process are egregious and demonstrably unfair (unaccountability, justification, accuracy, seriousness of interest), Bill of Rights s. 32 and Charter s. 7 are touched; s. 1 available to counter

· determination of whether a delay has become inordinate depends on 
· nature of the case and its complexity,
· the facts and issues, 
· purpose and nature of proceedings, 
· whether respondent contributed to the delay or waived the delay, 
· and other circumstances of the case.  
· Determination of whether delay inordinate based on 
· length of the delay and 
· contextual factors, including 
· the nature of the various rights at stake in the proceedings,
·  whether community’s sense of fairness would be offended by the delay.

Blencoe v. HRC BC 2000 SCC

S. 7 does not apply to proceedings of non-penal nature under human rights legislation 

HRC’s excessive delay in processing complaint not constrained by s. 7 (reasonable time)

· Charter does not apply to all regulatory and administrative procedures

· S. 7 analysis requires (R. v. Beare 1988 Sask CA, La Forest J.)

· Finding of deprivation of right to ‘life, liberty and security of person’


=> to answer this, must look to nature of proceeding and its impact on individual

 here, HRC’s proceedings different in nature and scope from, say, professional self-governing body such as law society, where professional misconduct charge could result in permanent disbarment

HRC’s primary focus is meditative, emphasizing education, conciliation and persuasion

Proceedings before boards of inquiry cannot be equated with a lis between parties in court

· Deprivation contrary to principles of fundamental justice 

· Note that s. 7 does not apply to proceedings of non-penal nature under human rights legislation

Nisbett v. Manitoba HRC, 1993 Man CA
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Appeals

· mechanism provided by legislature and available in some cases

· looks to merits of case before the tribunal

· when superior court supervises the decisions of an inferior court

· possibility of appeal depends on tribunal’s enabling statute

· decisions of administrative bodies may be appealed either to another administrative tribunal (internal appeal) or to Divisional Court (3 federally-appointed s. 96 judges) or to Provincial Court of Appeal

· Reconsideration (formal or informal)

· tribunals governed by SPPA (ss. 21.1, 2.12) have power/right to reconsider

· Agency’s statute may authorize power to reconsider

· Informal appeal

· Use another statute, or agency’s own corporate power

· Formal appeal

· Agency’s statute may give right of appeal to separate authority based on 

question of law (issue involving the application or interpretation of the law which is within the province of the judge)

question of fact (factual issues to be determined by the trier of fact)

· Look to the agency’s statute to determine the 

Type of appeal

a)
limited to material before original court

b)
trial de novo (when fresh evidence introduced and appeal court decides questions of law and/or fact for itself, without regard to findings of inferior court)

c)
rehearing

Scope of appeal

a)
permissible grounds to argue on appeal

· Error of law

· Ultra vires 

· Improper exercise of legislative discretion

· Bias

· Error of fact in certain circumstances (appellate courts normally bound by administrative body’s factual findings)

b)
unlimited (although errors of fact not openly accepted)

c)
error of law only

· If no statute, no appeal

There is no inherent right to appeal to court, but there may be recourse under Common Law prerogative writs

Courts have no inherent appellate jurisdiction over administrative agencies

Sources of Judicial Review of Administrative Action

	Appeals
	Rights of appeal created by statute
	May be 

· question of law (issue involving the application or interpretation of the law which is within the province of the judge)

· question of fact (factual issues to be determined by the trier of fact)

· question of discretion

· jurisdiction (narrow)

	Theory of 

original jurisdiction
	When legislature has not established mechanism specifically for making claim against administrative agency, person make take claim against government directly to Court for tort, breach of contract

=> look to statutory construction (i.e., universities don’t have statutory power to imprison offenders)
	When 

· administrative action infringes individual private legal rights through tort, breach of contract or some other wrong for which an award of damages may be made or specific relief (injunction) granted

· persons claim government body has violated right protected by Charter (pursued through s. 24)



	Supervisory Jurisdiction:

courts’ inherent right to judicially review jurisdiction
	In the absence of a statutory right of appeal, provincial superior courts exercise supervisory jurisdiction over institutions and officials responsible for administered public programs

Federal Court of Canada has virtually exclusive jurisdiction over federal administrative agencies

Granted at court’s discretion on basis of public interest; need not show private life infringed
	Judicial remedies (prerogative writs) brought to Common Law Superior Court

· a certiorari:  to quash/set aside decision

· prohibition:  to order tribunal not to proceed with something

· mandamus:  to order the performance of a public duty

· quo warranto:  by what warrant is the office held

· evocation:  (Quebec) combines certiorari and prohibition 

· habeas corpus:  to determine legality of person’s detention (provincial superior courts)




	Question of law
	Question of fact



	· An issue involving the application or interpretation of the law which is within the province of the judge.
· Questions of law include interpretation of statutes and case law as well as legal rulings on issues of evidence 
· an issue arising in a lawsuit or criminal prosecution which only relates to 
· determination of what the law is, 
· how it is applied to the facts in the case, 
· and other purely legal points in contention. 
· All "questions of law" arising before, during and sometimes after a trial are to be determined solely by the judge and not by the jury. 
· "Questions of law" are decided only by the judge 
	· an issue of fact in which the truth or falsity (or a mix of the two) Questions of fact are all factual issues that must be determined in order to prove the defendant guilty beyond a reasonable doubt.

· must be determined by the "trier of fact" (the jury or the judge in a non-jury trial) in order to reach a decision in the case. 

· Questions of fact are more involved than questions of law, because they generally require witnesses, depositions, discovery, evidentiary hearings and, if applicable, juries.

· A "question of fact" may also be raised in a motion for summary judgment which asks the court to determine whether there are any questions of fact to be tried, allowing the judge to rule on the case (usually to dismiss the complaint) at that point without a trial. 

· The trier of fact determines the truth and weight of all evidence submitted in a criminal trial. In a trial by jury the trier of fact is the jury. In a non-jury trial it is the judge.


Appeals (variety of types)

· Reconsideration, formal and informal

Statutory Powers and Procedures Act, s.21.1 & 2.2

· Tribunals governed by this general Act have power/right to reconsider agency’s statute

· power to reconsider may also be corporate power

· Informal appeal

· Finding another statutory or corporate power

· Formal appeal

· Through statute, which may also give right of appeal to separate authority

· If no statute, no appeal

· There is no inherent appeal to a court

Rule of law
· Instrumental constraints:  not everything should be reviewed 

· rule of law:  all official acts justified by a chain that connects – link by link – to the constitution 

· the Law (administered in the courts) applies equally and everywhere
· legislature now creates many specialized agencies with mandates in this area

· double intention:  in giving a mandate to an agency, McLachlin CJ says that there are really two intentions:

1. specialization 

2. obey the rule of law

Rule of law – characteristics 

· accountability

· rationality

· justification (have a culture of justification):  answer must come from agency 

· participation

· fair procedure

· transparency

· reasons (of some sort, although likely not judicial in nature)

Courts and agencies

· original jurisdiction

· assess agency’s original jurisdiction to see if has delivered on its mandate (eg, for U of O, reasonably competent teaching)

· appellate jurisdiction

· supervisory jurisdiction (our subject, discussed in textbook at 23-24)

Sources of Judicial Review of Administrative Action

How do courts come into contact with administrative agencies? (original jurisdiction, supervisory jurisdiction)

Statutory construction

Error of law

Unconstitutional action (Charter, Bill of Rights)

Theory of jurisdiction:  

· ultra vires doctrine

· decision-maker must stay within statutory power
· statutory power is for court to interpret

· implied procedural conditions (Cooper)

· bias

· abuse of power

Supervisory Jurisdiction

Prerogative of the Crown to consider complaints against statutory authorities

How:  undertaken through prerogative writ

Judicial remedies (prerogative writs):  brought in court of Queen’s Bench (provincial superior courts)

· a certiorari:  to quash/set aside decision

· prohibition:  to order tribunal not to proceed with something

· mandamus:  to order the performance of a public duty

· evocation:  (Quebec) combines certiorari and prohibition 

· quo warranto:  by what warrant is the office held (are you qualified?)

habeas corpus:  to determine legality of person’s detention (provincial superior courts)

Where:  Queen’s Bench (Common Law Superior Court)

Through:  notice of application (by affidavits, no witnesses required)

Procedure:  Petition (application), but not action or motion

Advantages – faster than actions/motions

Prerogative writs:  Technical requirements

· in 20th century only if statute says must hold hearing and ∴ adds the judicial hearing requirement

· Only lay against statutory office holders but only against those exercising exercised quasi-judicial powers

· Quasi-judicial power definition

· R. v. Legislative Committee (1928), text, p. 46 

· Nakkuda Aliv v. Jayarante (1958), text, p. 47 requires superadded duty?

· Calgary Power v. Copithorne (1959) text p. 48

· Elements of quasi-judicial power

· Legal authority to affect rights

· Legal duty to hold hearing

· Adjudication by rules, not policy decision

Threshold Procedure 

· Development procedural fairness doctrine

· Justifications for procedural rights

· Administrative power spectrum

The right to a hearing is based in morality and natural law (Dr. Bentley’s Case, 1723)

Courts may intervene in affairs of university (Dr. Bentley’s Case, 1723)

Implied procedural protections only arise when relevant statute does not say whether this duty exists (R. v. Legislative Committee of the Church Assembly):

· to apply rules of natural justice, 

· body must have ‘legal authority to determine the subject’s rights’ in final and determinative fashion, 

· as well as ‘superadded’ characteristic of ‘duty to act judicially’

Outdated:

No entitlement to hearing if interest involved is ‘privilege’, not a right (Nakkuda Ali v Jayaratne, 1951 UK, involving powers derived from unrescinded emergency wartime regulations)

No statutory requirement in Minister’s decisions for superadded duty to act judicially (Calgary Power v. Copithorne, 1959 SCC)

Current:

If rights are affected implies duty to comply with rules of natural justice (Ridge v. Baldwin, 1964 HL):

· The mere fact that rights were being affected 

· Without more

· Could lead to implication

· Of duty to comply with rules of natural justice

Principles to consider whether audi alterem partem should apply (Durayappah v. Fernando, 1967 UK):

1.  
what is the nature of the property, the office held, the status enjoyed, or services to be performed?

2.  
in what circumstances or upon what occasions is the person claiming to be entitled to exercise the control, entitled to intervene?

3.  
when a right to intervene is proven, what sanctions may be imposed?

Prerogative writs available absent judicial/quasi-judicial function (Re H.K., 1967 QB):


Denning:  Acting fairly means that even if officer is not acting in judicial or quasi-judicial capacity, must give those affected an opportunity to know what the officer’s immediate impression is, so that those affected may offer related information

Supervisory jurisdiction 

Emerged in Cooper v. Board of Works for Wandsworth District, UK 1863:

Board acted judicially because it had to

· determine the individual’s offence

· apportion the punishment

· decide on the remedy

Held that even if a statute does not require a party to be heard, “… the justice of the common law will supply the omission of the legislature”

1.  
‘forgetful legislature’:  where there is a legislative lacuna, court’s role is to consider what the legislature would have done if it had thought about it

2.
‘legislature’s assumption’:  legislature has spoken indirectly and assumes that judicial procedures will be imposed whenever an individual’s property rights are affected

3.
Common Law ‘Bill of Rights’:  judges autonomy to require hearing unless legislature speaks explicitly about the matter

 Statutory Evolution of Prerogative Remedies
Judicial Review Procedure Act reformed to give speedier process to review statutory powers; broadened grounds for review

Federal Court Act, ss. 18, 28

· Federal Court created

· Invested with exclusive jurisdiction over Federal tribunals

· Pre-1992:  court can set aside decision ‘other than decision or order of an administrative nature not required by law to be on a judicial or quasi-judicial basis ….” (FCA , s. 28)

· Theory was that the opportunity for judicial review of statutory powers would be opened up

· 1992:  eliminated this language when FCA changed in 1992:  “quasi-judicial” language eliminated, but some of these habits of thought have hung on

There is a general duty of fairness in the administrative field (Bates v. Lord Hailsham of St. Marylbone, UK 1972)

 When statutory decisions raise serious consequences for those adversely affected, there should be some procedural protection regardless of whether administrative, quasi-judicial or judicial proceeding (Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police, 1979 SCC):  requirements at bar include notice and opportunity to respond “orally or in writing” as the Board might determine

Certiorari  can be used to enforce procedural requirements (Martineau v. Matsqui, SCC 1980)

Dickson J:  

· Question to be asked is:  Did the tribunal on the particular facts act fairly toward to the person claiming to be aggrieved?

·  “Certiorari is available as a general remedy for supervision of the machinery of government decision-making.  The order may go to any public body with power to decide any matter affecting the rights, interests, property, privileges or liberty of any person.  The basis for the broad reach of this remedy is the general duty of fairness resting on all public decision-makers.”

· inmate disciplinary boards are tribunals that must decide rights after hearing evidence, and are subject to duty of fairness; aggrieved person affected by breach of that duty may seek relief from Federal Court, Trial Division, on application for certiorari  

· not to be used for trivial or merely technical incidents 

· “The content … of natural justice and fairness will vary according to the circumstances of each case …”

· Applies to wide range of statutory functions, but not to purely ministerial decisions:  “A purely ministerial decision, on broad grounds of public policy, will typically afford the individual no procedural protection, and any attack upon such a decision will hav  to be founded upon abuse of discretion.  Similarly, public bodies exercising legislative functions may not be amendable to judicial supervision.” (Dickson J.)

· even if decision-maker does not have duty to act judicially with full, formal procedures, there may still be a duty to act fairly which “involves importing something less than the full panoply of conventional natural justice rules”

Criteria for judicial or quasi-judicial basis:

· Statutory guidance:  Does the statutory function or general context in which the process is exercised, suggest that hearing is contemplated before decision reached?

· Rights/obligations:  Does the decision/order directly affect the rights/obligations of persons?

· Adversarial:  Is the adversary process involved?

· Individuals vs social policy:  Is there an obligation to apply substantive rules to many individual cases rather than to implement social/economic policy in broad way?

15
Judicial Review and Jurisdiction

Three types of jurisdiction

· agency’s original jurisdiction may be reviewed to see if it has delivered on required mandate

· appellate jurisdiction

· supervisory jurisdiction (this course):  judicial review of administrative actions

Scope of Judicial Review:

· Court need not agree with agency or manner in which it is constructed; will respect its decisions within certain tolerances 

· Agency is supposed to be expert, efficient, inexpensive

Factors to consider in deference

· Private party interest:  important interests (removing kids) arouse court’s interest

· Government interest:  speed, cost, expertise (Singh)

· Likelihood that more procedure will reduce risk of erroneous decision

Procedural design

· Nature of interests affected

· Cost-benefit analysis

· Costs:  conserving fiscal and administrative resources

· Benefits:  reducing risk of erroneous decisions based on erroneous information

Preclusive clauses

Statutory provisions that limit or preclude courts’ powers to review decisions of administrative agencies

· If legislator clearly states that administrative tribunal decision is final and binding, courts of original jurisdiction cannot interfere with the decision unless tribunal committed jurisdictional error (CUPE 1979 SCC), or if decision is “so patently unreasonable that its construction cannot be rationally supported by the relevant legislation and demands intervention by the court upon review”
Patently unreasonable error includes

· Acting in bad faith (Syndicat des employés)

· Basing the decision on extraneous matters (Lester Ltd. v. Local 740, 1978:  absence of evidence = patently unreasonable error)

· Failing to take relevant factors into account

· Breaching the provisions of natural justice

· Misinterpreting the provisions of the Act so as to embark on an enquiry or answer a question remitted to it

· But under s. 96 provincial legislatures may not make administrative agency totally immune from judicial review by superior courts (Crevier v. AG Quebec 1981 SCC)

· Only applies to VALID decisions – decisions that are ultra vires are null and void (and merely purport to be decisions that agency may make)

Preclusive clauses and federal administrative agencies:

· Check to see if statute creates appeal mechanism – such as to SCC (Pringle v. Fraser 1972 SCC allowed appeal to be vested in Immigration appeal board, because its decisions were subject to appeal to SCC)

· S. 96 applies to federal tribunals (Chrysler Canada v. Competition Tribunal 1992 SCC)

· FCA vests judicial review jurisdiction over federal administrative agencies in Federal Court of Canada 

· Could challenge clause as being invalid, then proceed for application for review to FCA (but FC is statutory court with no inherent jurisdiction except for that conferred by Parliament)

· Could challenge clause as creating s. 96 court, whose core jurisdiction is constitutionally guaranteed

· Adequate access to judicial review arguable as requirement for s. 7 principles of fundamental justice; argument is that absence of adequate opportunity to ensure agency complies with its statute violates fundamental justice 

Cooper (1996 SCC) In considering whether a tribunal has jurisdiction over the parties, the subject matter before it, and the remedy sought by the parties, it is appropriate to take into account practical matters such as 

· the scheme of the enabling statute

· the composition and structure of the tribunal, 

· the procedure before the tribunal, 

· the appeal route from the tribunal, and 

· the expertise of the tribunal.  

These practical considerations, provide an insight into the mandate given to the administrative tribunal by the legislature.  There may be pragmatic and functional policy concerns that argue for or against the tribunal having constitutional competence, but such concerns can never supplant the intention of the legislature.

Judicial review 

Common Law remedy that is always available, to review the way decisions were made, not the decisions themselves

When there is no appeal from the decision of an administrative tribunal, that decision can only be reviewed as to its legality, through judicial review (Tremblay v. Quebec 1992 SCC)  

Only concerned with decisions’ legality and process by which  it was decided, not with

· merits of the case before the tribunal
· retrying the issue facing the tribunal
· the wisdom of the tribunal

=>
only concern is whether tribunal properly exercised powers conferred by statute (Tremblay v. Quebec 1992 SCC)

More limited in scope than appeal

Usually only tribunal’s final decision is reviewable

If content with overall final decision, party may not apply for judicial review of interim ruling made by the tribunal on its way to that final decision

Means review on the record, not bringing in new witnesses, but can use existing reports/affidavits documenting issues of interest

Judicial review means matter is referred back to tribunal; court will not substitute its own decision 

A
Authority for Judicial Review of Administrative Action

1
Inherent Jurisdiction

· Crown’s prerogative to consider complaints against statutory authority

· Enshrined in s. 129 of BNA Act:

129. Except as otherwise provided by this Act, all Laws in force in Canada  … all Courts of Civil and Criminal Jurisdiction, and all …  Officers, Judicial, Administrative, and Ministerial, existing therein at the Union, shall continue … as if the Union had not been made; subject nevertheless … to be repealed, abolished, or altered by the Parliament of Canada, or by the Legislature of the respective Provinces, according to the Authority of the Parliament or of that Legislature under this Act.(64)
· Used at Queen’s Bench (Common Law  superior courts)

· Make applications for judicial remedy of prerogative writs 
· Certiorari to quash/set aside decision; to enforce procedural requirements (Martineau v. Matsqui, 1980 SCC:  Dickson CJC:  “Certiorari is available as a general remedy for supervision of the machinery of government decision-making.  The order may go to any public body with power to decide any matter affecting the rights, interests, property, privileges or liberty of any person.  The basis for the broad reach of this remedy is the general duty of fairness resting on all public decision-makers.”)

· Prohibition to order tribunal not to proceed with something
· Mandamus to order the performance of a public duty
· evocation:  (Quebec) combines certiorari and prohibition 

· Quo warranto by what warrant is the office held (are you qualified?)

· Habeas corpus:  to determine legality of person’s detention (provincial superior courts)

2
Judicial Review Procedures Act
Gives procedures that must be followed to go to court to see judicial review

Provides process to review statutory powers, to give grounds for review

Has only 10 sections

s. 2 (1):  applicants may seek court order of mandamus, prohibition or certiorari, [or equitable remedies of ]declaration or injunction in relation to agency’s exercise, refusal to exercise, proposal to exercise or purported exercise of statutory power  

s. 2(2):  
court may review based on error of law on face of the record

s. 2(3):  
court may review based on lack of evidence or lack of facts to support findings of fact

s. 2(4):  
where court finds statutory power exercised was invalid, court may set aside the decision

s. 3:  
court may refuse relief and validate decision if sole ground for relief is technical defect without substantial wrong or miscarriage of justice

s. 4:
court may make interim order pending final determination of the application

s. 6(1):  
application for judicial review goes before Divisional Court (Court of General Division)

s. 6(4)
appeal from Divisional Court goes to Court of Appeal

s. 7
application for order of mandamus, prohibition or certiorari deemed to be application for judicial review

s. 9(1)
application for judicial review should set out grounds upon which seeking relief and nature of relief sought

s. 11
legislation, regulations, rules and by-laws that refer to proceedings in s. 2(1) shall be construed as referring to applications for judicial review


=> 
note that provincial tribunals granted powers by federal government still go to provincial superior court, not Federal Court (s. 2(1) of FCA excludes any tribunal established by provincial law)

3
Federal Court Act

JRPA’s counterpart in federal arena 

s. 17(2)  
FC TD has concurrent original jurisdiction in cases involving land, goods, or money of person in possession of the Crown, or claims against Crown for damages or injurious affection

s. 17(3) 
FC TD has exclusive original jurisdiction to hear cases involving amount to paid to person or Crown, and may determine any question of law, fact or mixed law and fact

s. 17(5) 
FC TD has concurrent original jurisdiction in civil proceedings in which Crown or AG claims relief, or in which relief sought against any person in performing duties as officer, servant or agent of Crown 

s. 17(6) 
FC TD has NO jurisdiction where Parliament confers it to provincial court

s. 18(1) 
FCTD has exclusive jurisdiction (a) to issue injunction, grant declaratory relief or issue writs of certiorari , prohibition, mandamus  or quo warranto against any federal board, commission or other tribunal, and (b) to hear and determine such applications

s. 18(3) 
s. 18(1) remedies require application for judicial review

s. 18.1(1) AG or anyone directly affected by the matter may make applications 

s. 18.1(2) make applications about a federal agency’s decision/order within 30 days of issuance 

s. 18.1(3) FC TD may 


(a) 
order federal board, commission or other tribunal to do any act or thing it has unlawfully failed  to do or unreasonably delayed in doing or 


(b) 
declare invalid or unlawful, or quash, set aside or refer back with appropriate directions, a decision/order/proceeding of federal agency 

s. 18.1(4) FC TD may grant relief under s. 18.1(3) if the agency


a) acted without jurisdiction, beyond its jurisdiction without exercising it jurisdiction


b) failed to observe principle of natural justice, procedural fairness or other procedure lawfully required to observe


c)
erred in law, whether or not error appears on face of record


d)
based decision on erroneous finding of fact made in perverse or capricious manner or without regard for the material before it


e) 
acted or failed to act due to fraud or perjured evidence, or


f) 
acted in any other way contrary to law

s.18.1(5)  FC TD may refuse application for judicial review based on technical defect if no substantial wrong or miscarriage of justice has occurred

4
Statutory Powers Procedures Act (RSO)


Provincial statute that defines procedures that executive agencies, boards, tribunals etc. must follow


There is no federal equivalent; instead, federal arena governed by Common Law rules of natural justice and fairness

B
Obtaining Judicial Review

1
File application under

· s. 2 of JRPA in Ontario

s. 2 (1):  applicants may seek court order of mandamus, prohibition or certiorari, declaration or injunction in relation to agency’s exercise, refusal to exercise, proposal to exercise or purported exercise of statutory power  

s. 2(2):  
court may review based on error of law on face of the record

s. 2(3):  
court may review based on lack of evidence or lack of facts to support findings of fact

s. 2(4):  
where court finds statutory power exercised was invalid, court may set aside the decision



or

· s. 18.1 of FCA  for federal tribunals, agencies etc.
s. 18(1) 
FCTD has exclusive jurisdiction (a) to issue injunction, grant declaratory relief or issue writs of certiorari , prohibition, mandamus  or quo warranto against any federal board, commission or other tribunal, and (b) to hear and determine such applications

s. 18.1(1) 
AG or anyone directly affected by the matter may make applications 

s. 18.1(2) 
make applications about a federal agency’s decision/order within 30 days of issuance 

s. 18.1(4) 
FC TD may grant relief under s. 18.1(3) if the agency


a) 
acted without jurisdiction, beyond its jurisdiction without exercising it jurisdiction


b) 
failed to observe principle of natural justice, procedural fairness or other procedure lawfully required to observe


c)
erred in law, whether or not error appears on face of record


d)
based decision on erroneous finding of fact made in perverse or capricious manner or without regard for the material before it


e) 
acted or failed to act due to fraud or perjured evidence, or


f) 
acted in any other way contrary to law


Done by affidavit; record of board below brought forth; no witnesses are called

D
Three special rules of Judicial Review

1
Court will not hear application for judicial review unless tribunal has made final decision


Resists fragmenting proceedings by hearing motions about interlocutory matters

2
Cannot get judicial review unless all other avenues of redress have been exhausted


if statute provides for appeal, it must be exhausted


Note that court less likely to grant discretionary remedy of judicial review if appellate court has already denied appeal

3
Judicial review is discretionary remedy and court not obligated to grant applications for it


Court not obligated to wash decision below


Requires equity/clean hands type of argument

E
Grounds for judicial review

1
Jurisdiction:  body making decision must have legal authority to do so

2
Error of law (such as interpreting a statutory provision or clause in agreement); standard of review to be applied determined by jurisprudence


a
error in interpreting empowering or collateral legislation in its jurisdiction


b
error in exercising discretion (difference between ‘shall’ and ‘may’ language) by making decision in (complete) absence of any evidence (s. 2(2) of JRPA), or without regard for material before the board (s. 18(1)(4)(d) of FCA)



Discretion cannot be 

· unlimited or arbitrary, 

· used to thwart legislation’s intention or 

· used to achieve purpose not contemplated by statutory purposetribunal’s enabling legislation

· exercised by ignoring relevant considerations

· used to refuse to deal with matter over which it has power of discretion


c
procedural error that takes tribunal outside its jurisdiction and enabling legislation; drawn from



i
Common Law 




Audi alteram partem (right to be heard)


Fairness requires that even if officer is not acting in judicial or quasi-judicial capacity, must give those affected an opportunity to know what the officer’s immediate impression is, so that those affected may offer related information:  Re H.K. 1967 QB (Lord Denning)

To determine whether audi alterem partem principle applies, consider

1.   
what is the nature of the property, the office held, the status enjoyed, or services to be performed?

2.  
in what circumstances or upon what occasions is the person claiming to be entitled to exercise the control, entitled to intervene?

3.  
when a right to intervene is proven, what sanctions may be imposed?

Durayappah v.Fernando  1967 UK PC, reinforcing Ridge

Determining jurisdictional questions (Bibeault 1988 SCC)

Step 1:  What is tribunal’s jurisdiction? (was decision within the administrative tribunal’s jurisdiction?) 
· Check wording of legislation that conferred jurisdiction on the administrative tribunal

· Look at statutes and regulations (ALWAYS, ALWAYS, ALWAYS!)

· Provincial legislator cannot give too wide an authority to certain tribunals:  courts have core jurisdiction over jurisdictional review; if jurisdictional review excluded by provincial legislation, this is ultra vires because unconstitutional  (Crevier)

· Tribunals may be able to decide questions of fact, law, jurisdiction (subject to Crevier) and  constitutionality as long as provided reviewable, and depending on legislator’s intent

· Purpose of the statute creating the tribunal (can it address questions of law? Cooper)

· Minutes of body that created it

· How much autonomy does the tribunal have?

· Specialized tribunal that administers comprehensive statute, that may decide questions of law and fact, that is designed to gain accumulated expertise in a specific area gets more deference (CUPE 1979 SCC)

· Reason for its existence

· Look at the problems it normally addresses (screening, finding evidence or adjudicative?)

· How body defines its own terms of reference

· Area of expertise of its members (its institutional memory, staff, etc.)

· How membership constituted – highly specialized or not?  (National Corn Growers’ Association v. Canada Import Tribunal 1990 SCC)

· Their job descriptions

· Requirement for considerable sensitivity and unique expertise indicates balancing of interests required and need for judicial restraint(CUPE 1979 SCC)

· Nature of the problem before the tribunal 

· Does problem fall within the expertise?

· Volume of cases

· Case load – how does the questions arise

Step 2:  Was the decision patently unreasonable?

If question is within specialized tribunal’s jurisdiction, only patently unreasonably error is subject to jurisdictional review because such error is ultra vires  (Bibeault):

when decision “cannot be rationally supported by the relevant legislation” and “demands intervention by the court upon review”, it falls within scope of s. 28(1)(a) of FCA and can be set aside (Service Employees International Union 1975 SCC)

· Acting in bad faith or arbitrarily (Syndicat des employés)

· Basing decision on extraneous matters (Lester)

· Failing to take relevant factors into account

· Breaching provisions of natural justice

· Misinterpreting the statute so as to embark on inquiry or answer question not remitted to it 

If legislative provision limits tribunal’s jurisdiction, simple error result in loss of jurisdiction (Bibeault)

· Mere error of law (Syndicat des employés de production  1984 SCC)

· is committed by administrative tribunal in good faith in interpreting or applying its statute

Jurisdiction 

= power to decide
Implication 1:  is that tribunal decisions within jurisdiction bind, even if a court disagrees.

=>  Reason:  jurisdiction (power to decide) is given to the tribunal, not the court

Implication 2:  tribunal decisions outside jurisdiction do NOT bind, even if a court agrees

=>  Reason:  tribunals without jurisdiction are nothing

Practical Support for Pure Theory:

· Agencies created to provide cheap, fast, expert administration

· Court review corrupts these purposes

Questions of law

· An agency may decide questions of law (particularly within its specialized expertise – Teamsters’ Union 1982 SCC) depending on legislature’s intention, but cannot make patently unreasonable error (this becomes a question of jurisdiction)

· Question of law involves interpreting its own statute and other terms (National Corn Growers v. Canada 1990 SCC)

· Despite privative clause court can correct agency’s misinterpretation of questions of law through judicial review

· If there is jurisdiction, process of judicial review should end

· Don’t ask if conclusions are unreasonable, ask whether tribunal has unreasonably interpreted its jurisdiction  no tribunal has right to make jurisdictional error – when its decisions are patently unreasonable, judicial review applies (this is a jurisdictional matter)
· If unreasonable interpretation, then judicial review may proceed

· May an agency determine the extent of its own jurisdiction?
· Unreviewable power to determine own jurisdiction creates autocracy

· May an agency decide constitutional questions?

· Cooper:  administrative tribunals may interpret their own enabling statute, but does not mean they may interpret its constitutionality; practical matters alone may preclude it, such as whether it is bound by traditional rules of evidence [sworn testimony]; lack of specialized expertise about law)

· Cooper:  it is well accepted that a tribunal has the power to address questions on the constitutional division of powers (Public Service Alliance of Canada v. Qu’Appelle Indian Residential Council (1986), 7 C.H.R.R. D/3600 (C.H.R.T.)), on the validity of a ground of discrimination under the Act (Nealy v. Johnston (1989), 10 C.H.R.R. D/6450 (C.H.R.T.)), and it is foreseeable that a tribunal could entertain Charter arguments on the constitutionality of available remedies in a particular case (see Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 892).  Even in such instances, however, the legal findings of a tribunal receive no deference from the courts.  (Mossop:  The superior expertise of a human rights tribunal does not extend to general questions of law; these involve concepts of statutory interpretation and general legal reasoning which the courts must perform.)
· Cooper:  if challenging validity of an administrative tribunal’s provision of its Act under the Charter , would be more efficient, both to the parties and to the system in general, to have a complainant seek a declaration of constitutional invalidity in either the Federal Court or a provincial superior court.  In such a setting the question can be debated in the fullness it requires and the proper expertise can be brought to bear on its resolution.

· specialized tribunal  (ad hoc, HR tribunals 

· interpreting its constitutive legislation

· interpretative exercise is within the tribunal’s specialized expertise

· the interpretation is not patently unreasonable

Exception:  Cooper:  [T]his Court has made clear in Mossop, supra, at pp. 584-85, and reiterated in Gould v. Yukon Order of Pioneers, [1996] 1 S.C.R. 571, at pp. 599-600, that a human rights tribunal, unlike a labour arbitrator or labour board, has no special expertise with respect to questions of law.  What is true of a tribunal is even more true of the Commission which, as was noted in Mossop, is lacking the adjudicative role of a tribunal
Determining extent of own jurisdiction

Local 298 v. Bibeault

=>  how do you determine what jurisdiction a  tribunal has – this is what Bibeault and several other following cases are about

Baker
The pragmatic and functional approach takes into account 

· considerations such as the expertise of the tribunal, 

· the nature of the decision being made, and 

· the language of the provision and 

· the surrounding legislation.  

· factors such as whether a decision is “polycentric” 

· the intention revealed by the statutory language.  

· The amount of choice left by Parliament to the administrative decision-maker

· the nature of the decision being made 

· can incorporate the principle that, in certain cases, the legislature has demonstrated its intention to leave greater choices to decision-makers than in others, but that a court must intervene where such a decision is outside the scope of the power accorded by Parliament.  

though discretionary decisions will generally be given considerable respect, that discretion must be exercised in accordance with the boundaries imposed in the statute, the principles of the rule of law, the principles of administrative law, the fundamental values of Canadian society, and the principles of the Charter
Factors for jurisdictional review

Baker
One:  presence or absence of a privative clause, and, in appropriate cases, the wording of that clause: (Pushpanathan:  the existence of this provision means there should be a lower level of deference on issues related to the certified question itself)

Two:  expertise of the decision-maker:  if formal decision-maker is the Minister, militates in favour of deference since has expertise re exemptions and application of legislation

Third:  purpose of the provision in particular, and of Act as a whole 

Fourth:  (Pushpanathan) considers the nature of the problem in question, especially whether it relates to the determination of law or facts.  Given the highly discretionary and fact-based nature of this decision, this is a factor militating in favour of deference.

Yet the absence of a privative clause, the explicit contemplation of judicial review by the Federal Court -- Trial Division and the Federal Court of Appeal in certain circumstances, and the individual rather than polycentric nature of the decision, also suggest that the standard should not be as deferential as “patent unreasonableness”.  I conclude, weighing all these factors, that the appropriate standard of review is reasonableness simpliciter.

Review of illegality and unreasonableness

Bibeault:  look to legislature’s intention in investing power within the legislation

TEST:  did legislator intend tribunal to have this power?

Requires pragmatic functional analysis

· Wording of the enactment

· Purpose of statute creating tribunal

· Reason for its existence

· Area of expertise of its members 

Instrumental limits

· Preliminary question doctrine:  theoretical basis is “unimpeachable”; application limited Bibeault, p. 831

· Patently unreasonable error

· Crevier:  unconstitutional (too wide) grant of power to provincial tribunal to determine jurisdictional limits by removing it from judicial review of superior courts 

· Macmillan Bloedel:  fact that members of statutory tribunal appointed federally means that it cannot determine own jurisdiction

· 97469 Ontario (SCC): Look at what legislature intends – is court/tribunal by virtue of function/structure is appropriate forum to order Charter remedy

Jurisdictional-based review cannot be excluded:  courts have core jurisdiction over jurisdictional review

A
Findings of Fact

Findings related to fact

· Generally, factual findings is where administrative tribunals are master

· There is a range of considerations to interfere with such findings

· When legislature tells court to review them, 

· by giving a right of appeal, 

· by failing to include privative clause, 

· by failing to give it the appropriate expertise

· Then, enables judicial review and decision-overturning

By administrative tribunal

·  Court will only overturn trier of fact if there is palpable and overriding error (Fletcher 1990 SCC)

· absent a privative clause – and in face of appeal on fact provision – court will still accord some curial deference to findings of fact if there is specialization of duties (but not to findings of law) (Bell Canada v. CRTC 1989 SCC)

· review of findings of fact is still strict (Zurich Insurance 1992 SCC)

Types of facts

· legislative:  general facts used to determine the content of law and of policy when administrative tribunal is developing law or policy

· adjudicative:  facts particular to the parties in an adjudication; administrative tribunal may infer facts from parties’ patterns of behaviour (Fraser v. PSSRB 1985 SCC); must be supported by evidence

· what is a fact?  Fact = “juridical facts”; a fact that is found by someone having authority to find it (facts as found or facts in someone’s opinion)

· facts in reality are unknown

· jurisdiction means that tribunal must find the facts, not the court

Indicators for wider review

· appeal of review statute may reveal legislative intent (“appeal on any finding of fact or law”)

· legal implications flowing from facts wrong

· special pragmatic considerations

· special circumstances 

· seemingly irrational finding 

· findings made without evidence

· no evidence may be grounds of overturning (Khan “We can’t be wrong that book wasn’t there; but did not look in the box”)

Instrumental considerations

· judicial review of factual findings/determination are costly for government agencies and courts

· reviewing court has only paper record

· many facts impregnated with specialist knowledge

· e.g., nuclear power plant emissions

· court can supervise fact finding process by fairness doctrine

· process review should minimize risk of factual error

· fact review impacts individual decision only, not agency’s modus operandi; fact review thus not strategic

No evidence => jurisdictional error + judicial review

· ground of review of administrative tribunal’s decision, even if there is no statutory right of appeal

· but if there is any evidence capable of supporting the administrative tribunal finding, court will defer to the tribunal (Lester SCC)

· statutory appeal:  if administrative tribunal required by make findings of fact to render decision, court may set aside any decision that is based on material finding of fact if it is not rationally supported by any evidence before the tribunal – failure to support decisions with any evidence = unreasonable error (Vinogradov v. University of Calgary 1991 Alta CA), but if there is some evidence, court will not interfere (Quebec AG v. NEB 1994 SCC)

· arbitrator’s statute does not contemplate that will make decisions in whole or in part on policy grounds (Keeprite 1980 Ont CA)

· JRPA and FCA create statutory ground of judicial review (and entitles applicants to relief obtainable under certiorari ) for court to review administrative tribunal decisions on basis of irrational findings of fact (Keeprite 1980 Ont CA); 

· JRPA, s. 2(3):  if findings of fact required by statute to be based exclusively on evidence admissible before it, but there is no evidence to support findings of fact, court may set aside at decision on application for judicial review; if administrative tribunal comes up with own evidence, must disclose it to the parties along with opportunity to rebut

· FCA, s. 18.1(4):  FCTD may grant relief if satisfied that administrative tribunal based its decision on erroneous finding of fact made in perverse or capricious manner or without regard for material before it

· Allows court to declare decision invalid, or to quash or set it aside

· Charter s. 7 may require administrative tribunal that deprives person of  right to life, liberty and security of person, base its findings on facts supported by evidence before the tribunal (De Maria v. Canada Regional Transfer Board 1988 FCTD)
B
Error of Law

Rule of law requires that individuals are entitled to have their legal rights and duties determined according to law by the ‘ordinary’ courts

=> therefore, presumption of statutory interpretation is that courts’ jurisdiction can only be limited by unequivocal statutory language (privative clauses)

Remedy for error of law is application for certiorari  that courts have discretion to grant in absence of privative clause (Dickson in Harelkin v. U of Regina SCC 1979)
Failure to follow statute’s clear direction is error of law (Court can reverse decision and remit back for new hearing):  Dalton v. Criminal Injuries Compensation Board Ont 1982

Abuse of discretion may be characterized as jurisdictional error (CUPE, 1980)

· most relevant where statute confers a power

· remedy for jurisdictional error is certiorari , issued ex debito justitiae (Dickson in Harelkin v. U of Regina SCC 1979)

Challenging administrative tribunal decision on ground of  error of law

· Through statutory right of appeal on question of law; if so, appellate court will reverse original decision or remit to administrative tribunal for rehearing

· Absent statutory right of appeal, through FCA (s. 18.1(4)(c)); remit back to administrative tribunal for rehearing if error of law committed

· Provincially, Common Law remedy of certiorari through courts’ non-appellate power to review

· UNLESS there is a privative clause – then court’s power restricted to jurisdictional review to ensure does not exceed its jurisdiction – not all errors of law amount to jurisdictional error

Error of law can occur through statutory interpretation (Mossop 1993 SCC), when in the course of making a decision, the administrative tribunal must consider or rule on

· a question of general law

· a provision in a statute of general application

· Deciding meaning of a statute is a question of law, not fact

Committing errors of law

· By ruling on a question of general law  (rule of Common Law, on a statute of general application)

· On appeal or application for order of certiorari , 

· Court will check the administrative tribunal statute to see if it should conform to Common Law 

· court will decide the question of law itself and set aside administrative tribunal decision if decided incorrectly 

Conclusions of law

· Exercising powers requires tribunals to interpret statutory terms

Steps to challenging using error of law

1
Should the administrative tribunal’s statute be interpreted to conform to the Common Law?

2
Does the administrative tribunal’s statute create a right of appeal of its decisions if committed material error in law in making decision?


Court may then reverse original decision or remit for reconsideration

· Common Law:  patently unreasonable finding is always jurisdictional and there may always be review of it (Fraser v. PSSRB 1985 SCC)

3a
Is there a non-statutory right of appeal of federal administrative tribunal decisions?


FCA s. 18.1(4)(c) allows Federal Court to grant relief if federal administrative agency erred in law


But does not permit reversal of decision, only to remand original decision for reconsideration

3b
Right of appeal of provincial administrative tribunal decisions if error of law apparent on face of record


Through Common Law remedy of certiorari or statute


But if no reasons given for decision, means administrative decisions effectively immune from review 


∴ check to see if statute requires provincial administrative tribunals to give reasons

· Requirements
· Error of law appears on the face of the record

· Record = initiating document, pleadings, adjudication

· Some cases & statutes expanded meaning of ‘record’

· Privative clause removes power of review (unlike jurisdictional error)

· Review for error of law expanded by provincial statute in 1970s  JRPA s.2(2) and federally by FCA s. 18.1.4(c)

p. 1205

	Canadian Agricultural Products Act
	Copyright Board

	CRTC
	Public Service Staff Relations Act

	Canada Pension Plan
	National Transportation Agency

	Canadian International Trade Tribunal Act
	Tax Court of Canada 

	National Energy Board Act
	Competition Tribunal

	Canada Labour Staff Relations Board
	Canada Deposit Insurance Corporations Act

	Umpires appointed under Unemployment Insurance Act

	Canadian Artists and Producers Professional Relations Tribunal


· Expanded by UK cases (Anisminic 1968 page 1993)

· Statement of UK position (all errors of law reviewable ) probably states Canadian position correctly

· Subject to privative clause

· Subject to scope of review established by legislature and patently unreasonable error (patently unreasonable interpretation of statute, patently unreasonable finding of fact) 

Why review?

· Law review may impact agency’s modus operandi & thus be strategic (wake-up call)

· Law review may affect interpretation throughout legal system (e.g., prof whose remarks appear to breach freedom of speech)

· Some (many) questions of law are general, not specific to agency’s knowledge

· Consistency in legal system; there must be coherence within legal decisions; how much inconsistency is tolerable?

· Rule of law implies court responsibility; there is accountability through the courts for citizens to question kafka-esque decisions

When to review on question of law
1
Under s. 18.1(4)(d) of FCA:  when the decision based on a material finding of fact was not supported by the evidence (Test:  whether reasonable tribunal, properly directed in law and acting judicially would make the same finding) 

2
At Common Law through certiorari, when there is an error of law on the face of the record due to complete lack of evidence (Lester)

3
Legislative intent about administrative tribunal’s role/function (Pezim v. BC Superintendent of Brokers); legislative juridiction (Bibeault)

2
Statutory appeal in legislation:  no or weak privative clause (legislature does not tell court to stay out, or says weakly ‘decision is final and binding’ [this still allows judicial review]) (Mossop)

3
Administrative tribunal deals with general (not specialized) question of law where courts have expertise (Mossop)

4
Types of problems not usually dealt with by this administrative tribunal (Bibeault)

5
Tribunal is not highly specialized (Mossop, John Doe)

· Has part-time agency head; 

· Has no permanent staff and therefore no corporate memory; 

· No data banking; no web-site; no apparatus, so everything ad hoc, (Mossop; John Doe v. Ontario Information and Privacy Commissioner)

6
patently unreasonable error:  seemingly irrational conclusion

7
high Knight/Nicholson/Suresh/Baker factor

When not to review on question of law

1
Legislative intent:  statute may be regulatory in nature, administrative tribunal may be part of much larger framework requiring specific knowledge and expertise and/or legislation gives administrative tribunal very broad discretion (Pezim v. BC Superintendent of Brokers);
2
Curial deference:  agency uses specialist knowledge & field sensitivity:  (NB Liquor Corp v. CUPE)

· can resolve most disputes as they arrive

· Example:  ‘employee’ in labour statute differs from tort dichotomy employee/independent contractor

· In deciding on facts and questions of law, exercises understanding of specialized expertise developed in the agency’s area of responsibility 

3
Agency’s enabling statute requires balancing between different interests/needs (NB Liquor Corp v. CUPE; Vell Canada v. Canada (CRTC))

4
Agency is filling in details of its statute by necessary implication for act’s wording, its structure and its purpose (Bell Canada v. Canada (CRTC)where power to make interim order necessarily required power to revist the period when interim rates in force:  “court must not stifle the legislator’s intention by reason only of the fact that a power has not been explicitly provided for”)

5
Statute requires agency to fill in details of a public program (Bell Canada v. Canada (CRTC); John Doe v. Ontario Information and Privacy Commissioner) or plays role in policy development (United Brotherhood of Carpenters and Joiners of America v. Bradco Construction Ltd) although their policies cannot be given status of law

· As program ages, agency develops and adapts program

· Ongoing supervision/regulation 

6
Agency’s decisions protected from judicial review by privative clause or provision that precludes appeal (Bell Canada v. Canada CRTC)

7
Specialized administrative tribunal’s attributes (experience, insights gained, members’ professional credentials, political legitimacy) may impliedly entrust greater discretion to agency (CUPE Local 963 v. NB Liquor Corp)

8
Judicial review costly for government agencies & courts

Principles from cases

Note that in Mossop L’Heureux-Dube said that “there are a variety of reasons intermingled in the generally deferential stance.  This intermingling makes it difficult to devise a strict set of rules or criteria applicable in all situations”

When agency decisions involve interpreting legislation, becomes question of law (Mossop)

Standard/Scope of Review

How carefully will a court review the findings of fact, law and jurisdiction made by statutory tribunal?

Southam:  there is a spectrum of review

Iacobucci:  patently unreasonable exists when something on its face is wrong (penalty far outweighs offence)

Correctness 
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careful review that requires 
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agency to be correct in its 







completely crazy

finding of fact, law, jurisdiction

Reasonableness

Pragmatic, functionalist approach

Board’s members

Their job descriptions

Whether consistently overruled or not

Factors for less deference
Factors for more deference

Wide appeal mechanism (Zurich)
Privative clause
Ad hoc  tribunal (Zurich, Mossop)
Specialized tribunal
General question of law, 
Specialized question in
since matter of expertise
tribunal’s expertise
(which institution can best 

address the question? e.g., 

meaning of ‘discrimination’ vs 

specialized question of law such 

as ‘employee’ in labour tribunal

or interpretation of agency’s 

legislative mandate) 

Jurisdiction limiting issue

High Knight-Nicholson-Suresh-Baker
Fact review
May justify greater attention from court
But only if no evidence, 


no logically probative evidence,

Other matters to consider

· Legislative intent
finality clause

· Purpose of constituent statute
narrow appeal

· Reason for creating tribunal
procedural review, if unfair procedures used

· Tribunal’s composition
High policy-making role

Examples of not interfering with administrative tribunal’s decision:

CUPE SCC declined to interefer with administrative tribunal’s decision because of 

Relevant indicators of Board’s jurisdiction

· Very strong privative clause

· Need for prompt & final adjudication

· This is specialized tribunal 

· Has its own accumulated expertise

· Administers its own specialized area (credibility with parties involved)

· Yet cannot have unreviewable power – cannot have unfettered (p.822) jurisdiction to determine its own jurisdiction

Relevant TEST for jurisdiction:  “was the Board’s interpretation so patently unreasonable that its construction cannot be rationally supported by the relevant legislation and demands intervention by the court upon review?”

This test became more sophisticated in Bibeault:

TEST:  did legislator intend Tribunal to have this power (not that it did modify the law, but whether it was intended that it should); court reluctant to allow tribunal to extend jurisdiction

· Requires the pragmatic functional analysis

· Wording of enactment

· Purpose of statute creating tribunal

· Reason for its existence

· Members area of expertise

· Nature of problem before tribunal

Determining jurisdictional questions

Step one (Bibeault):  What is tribunal’s jurisdiction?

· Check wording of legislation that conferred jurisdiction on the administrative tribunal

· Look at statutes and regulations (ALWAYS, ALWAYS, ALWAYS!)

· Provincial legislator cannot give too wide an authority to certain tribunals:  courts have core jurisdiction over jurisdictional review; if jurisdictional review excluded by legislation, this is ultra vires because unconstitutional  Crevier
· Tribunals may be able to decide questions of fact, law, jurisdiction (subject to Crevier) and  constitutionality as long as provided reviewable, and depending on legislator’s intent

· Purpose of the statute creating the tribunal

· Minutes of body that created it

· How much autonomy does the tribunal have?

· Reason for its existence

· Look at the problems it normally addresses

· How body defines its own terms of reference

· Area of expertise of its members (its institutional memory, staff, etc.)

· How membership constituted

· Their job descriptions

· Nature of the problem before the tribunal 

· Does problem fall within the expertise?

· Volume of cases

· Case load – how does the questions arise

If question is within tribunal’s jurisdiction, only patently unreasonably error is ultra vires  (Bibeault)

If legislative provision limits tribunal’s jurisdiction, simple error result in loss of jurisdiction (Bibeault)

But administrative tribunal allowed to be inconsistent in its decision-making, so that administrative tribunals can continue to be effective; they know their job (Domtar Ltd. v. Quebec CALP 1993 SCC):

Conclusions:  tribunals entitled to be inconsistent 

1
consistency cannot be absolute in nature regardless of context

2
real issue here, is who is in the best position on the impugned decision

· If administrative tribunals’ decisions conflict, courts may intervene (BC Tel v. Shaw Cable 1995 SCC)

· When the decisions of two tribunals are in operational conflict so that both cannot be obeyed, presumption of legislative coherence requires judicial intervention to draw jurisdictional lines, to draw limits with respect to questions such as collective labour agreements

· SCC uses “pragmatic and functional approach” to give CRTC’s decision preference

3
administrative tribunal decisions should be binding

Finality and weak privative clauses:

Dayco (Canada) Ltd. v. CAW Canada 1993 SCC (how does arbitrator draw authority if no collective agreement?)

· Don’t start with jurisdiction and then move to effect of privative clause:  use a fluid process 

· Concentration on privative words alone wrong 

· Corn Growers gave privative effect to weak words, driving force was deference to expertise of specialized tribunal over specialized questions

· Here, question is survivability of collective agreement, not interpretation of agreement

· Agreement gives arbitrator jurisdiction

· Contrast s. 44 with s. 108

· Words have ‘limited privative effect’

· Arbitrator required to be correct, therefore no deference need be shown and court can interfere

Question in all these cases:  does legislature intend decisions to be interfered with?

Finality clause:  refers to weak privative clauses:  “… the decision is final and binding upon the parties” (here, s. 44 referred to the labour arbitrator)  -- does not say can only interfere if patently unreasonable 

vs True, privative/preclusive clause “stay out, no process, no writs, no restraint, nothing” (here, s. 108 referred to Board; had different authority and mandate under the act)

Standard of review to be applied to administrative tribunal’s decision (Local 579 v. Bradco 1993 SCC )

· Governed by legislative provisions that govern judicial review 

· What did legislator intend, given that courts generally deferential

· Wording of the particular statute conferring jurisdiction on the administrative body

· consider nature of the particular tribunal

· consider type of questions entrusted to it

· Common Law relating to judicial review of administrative body’s decision

· Including Common Law policy of judicial deference

· Remedy of certiorari  at Common Law permits review of administrative decision for errors of law on face of record

· True privative clause restricts review to error of jurisdiction or patently unreasonable error of law

· Wording such as ‘final and conclusive’ may have privative effect depending on legislator’s intention

· Here no legislative intention to limit review to jurisdictional matters

· However, deference is warranted nevertheless because arbitrator interpreting collective agreement & its application to particular factual situation

· Arbitrator here has great relative expertise

KNOW Pushpanathan v. The Minister of Citizenship and Immigration (1998) SCC 

A.  Standard of Judicial Review

Central inquiry in determining the standard of review exercisable by a court of law:  the legislative intent of the statute creating the tribunal whose decision is being reviewed. 

More specifically, the reviewing court must ask:  "[W]as the question which the provision raises one that was intended by the legislators to be left to the exclusive decision of the Board?" (Pasiechnyk et al. v. Procrane et al.,  [1997] S.C.C.)

The task of statutory interpretation requires application of the pragmatic and functional approach:  weighing several different factors, none of which are alone dispositive, and each of which provides an indication falling on a spectrum of the proper level of deference to be shown the decision in question.  

S.C.C. determined in Director of Investigation and Research, Competition Act v. Southam  Inc. et al., [1997] that a "reasonableness simpliciter" standard was applied as the most accurate reflection of the competence intended to be conferred on the tribunal by the legislator 

"Jurisdictional error":  is simply an error on an issue with respect to which, according to the outcome of the pragmatic and functional analysis, the tribunal must make a correct interpretation and to which no deference will be shown.
(1)  Factors to Be Taken into Account

 (i)  Privative Clauses

Absence:  does not imply a high standard of scrutiny, where other factors bespeak a low standard

Partial or equivocal:  clause that fits into the overall process of evaluation of factors to determine the legislator's intended  level of deference, and does not have the preclusive effect of a full privative clause.

Not a full privative clause:  clause in an Act permitting appeals, which is a factor suggesting a more searching standard of review.
"Full" privative clause:  compelling evidence that the court ought to show deference to the tribunal's decision, unless other factors strongly indicate the contrary as regards the particular determination in question.  

A full  privative clause is "one that declares  that decisions of the tribunal are final and conclusive from which no appeal lies and all forms of judicial review are excluded" (Pasiechnyk.). Unless there is some contrary indication in the privative clause itself,  actually using the words "final and conclusive" is sufficient, but other words might suffice if equally explicit (United Brotherhood of Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd.,  [1993] S.C.C.)  

(ii) Expertise

Southam said was most important of the factors that a court must consider in settling on a standard of review"

Includes several considerations:

More deference if:

· Specialized knowledge of decision-makers

· Special procedure

· Non-judicial means of implementing its legislation  

· Interpretation of tribunal’s constituent legislation (Pezim)

But less deference if

· Less  relative expertise in the particular issue before it (as compared to reviewing court) (Bradco)

· Evaluated by

· Characterizing the expertise of the tribunal 

· Considering its own expertise relative to that of the tribunal

· Identifying the nature of the specific issue before the administrative decision‑maker relative to this expertise. 

The criteria of expertise and the nature of the problem are closely interrelated.

a decision which involves in some degree the application of a highly specialized expertise will militate in favour of a high degree of deference, and towards a standard of review at the patent unreasonableness end of the spectrum.

(iii)     Purpose of the Act as a Whole, and The Provision in Particular

Polycentricity principle:  overlapping purpose, expertise (Southam) and interests 

· Where statutory and decision-maker’s purpose is to balance between different constituencies, then the appropriateness of court supervision diminishes (hence, specialized expertise)

· range of administrative responses possible
· tribunal’s "protective role" vis‑à‑vis the investing public
· tribunal’s role in policy development (Pezim)

· But if legal principles are vague, open‑textured, or involve a "multi‑factored balancing test" this may militate in favour of a lower standard of review (Southam).  
· If many interests must be considered simultaneously, and the promulgation of solutions which concurrently balance benefits and costs for many different parties.  Where an administrative structure more closely resembles this model, courts will exercise restraint.  .

(iv) The "Nature of the Problem":  A Question of Law or Fact?

even pure questions of law may be granted a wide degree of deference where other factors of the pragmatic and functional analysis suggest that such deference is the legislative intention (Pasiechnyk)

question of law:  a finding which will be of great, even determinative import for future decisions of lawyers and judges:  courts should be less deferential of decisions which are pure determinations of law. 

There is no clear line to be drawn between questions of law and questions of  fact, and, in any event, many determinations involve questions of mixed law and fact.  

Test (Southam):  it is not easy to say precisely where the line should be drawn but in most cases it should be sufficiently clear whether the dispute is 

· over a general proposition that might qualify as a principle of law, or 

· over a very particular set of circumstances that is not apt to be of much interest to judges and lawyers in the future.

Mossop:  

More deference is given on questions of fact because of the "signal advantage" enjoyed by the primary finder of fact 

Less deference is warranted on questions of law, in part because the finder of fact may not have developed any particular familiarity with issues of law.  

Creation of a legislative "scheme" + creation of a highly specialized administrative decision‑maker + presence of a strong privative clause => sufficient to grant expansive deference even over extremely general questions of law.

the broader the propositions asserted, and the further the implications of such decisions stray from the core expertise of the tribunal, the less likelihood that deference will be shown.  

Without an implied or express legislative intent to the contrary as manifested in the criteria above, legislatures should be assumed to have left highly generalized propositions of law to courts.
Result:

applying the pragmatic and functional analysis to the Act indicates that the decision of the Board  in this case should be subjected to a standard of correctness.

The key to the legislative intention as to the standard of review is the use of the words "a serious question of general importance" (emphasis added).  The general importance of the question, that is, its applicability to numerous future cases, warrants the review by a court of justice.  

Moreover, the Board appears to enjoy no relative expertise in the matter of law which is the object of judicial review here.  A clear majority of this Court has found  in a number of cases that deference should not be shown by courts  to human rights tribunals with respect to "general questions of law" (Mossop, supra, at p. 585 [S.C.R.]), even legal rules indisputably at the core of human rights adjudication 

Nor can the Board be characterized as performing a "managing" or "supervisory" function, as  was found  in Southam and National Corn Growers.  The Board itself is not responsible for policy evolution.  The purpose  of the Convention ‑ and particularly that of the exclusions contained in Article 1F ‑ is clearly not the management of flows of people, but rather the conferral of minimum human rights' protection. The context in which the adjudicative function takes place is not a "polycentric" one of give‑and‑take between different groups, but rather the vindication of a set of relatively static human rights, and ensuring that those who fall within the prescribed categories are protected.

Added to these indications of the intent of the legislator with regard to the development of general legal principles,  is the absence of a strong privative clause:  the "pragmatic and functional" approach allows differing standards of deference even within different sections of the same Act, and with regard to different types of decisions taken by the tribunal in question.  Here, the wording of the privative clause goes hand in hand with the fourth factor of the functional and pragmatic analysis, namely, that determinations of abstract principles with wide application is a factor militating against deference.
I conclude that a correctness standard applies to  determinations of law by the Board.

C
Discretion and its limits

Judicial control of discretion

BUT  No discretion is unlimited (Roncarelli v. Duplessis:  cannot choose to use bureaucratic power to destroy a person, since this means rule of law does not apply) p. 1024 

Discretion is subject to legal control

Implication:  some uses legal, others illegal

Statutes get old:  limits on discretion become unclear

Therefore require legal ways to control discretion  (you don’t get from people what you expect, but what you inspect)

All statutes confer discretion

=> the problem is how to create entities with discretionary power that we want to be wise, do things that legislature instructs, without having these entities become corrupt

Pushpanathan calculus helps somewhat:  which institution is best placed to make certain decisions

Indicators to scrutinize discretion:

· Statutory language

· Knight-Nicholson factor

· Nature of decision and institutional setting

· Character of decision-maker 

Provided Board acts in good faith, courts cannot challenge what Board thinks is relevant and has carefully reviewed (Re Sheehan 1975 Ont CA)

Failure to follow statute’s clear direction is error of law (Court can reverse decision and remit back for new hearing):  Dalton v. Criminal Injuries Compensation Board Ont 1982

Techniques for controlling discretion:

· Structuring (sunset legislation)

· Checking (audit committees)

· Inspection (openness)

Structuring discretion through rules

· Structuring by rules requires statutory authority

· Rules state how agency will exercise discretion

Structuring discretion through Policies

· Structuring by plans and policies:  statutory authority not required but agency must remain flexible to exercise its discretionary authority

· Flexible = plan, policy used as prisms to view facts, but agency remains open to persuasion by exigencies of particular facts

· If policy is mandatory, discretion is illegally ‘fettered’ (Ainsley Financial v. OSC)

· ‘fettering’ can occur by contract or other constraint that determines how discretion will be used

· ‘fettering’ is equivalent to prejudgment

Self-created policies, guidelines, plans

· statutory authority unnecessary if

· policies are not rigidly applied (Ainsley Financial v. OSC 1995 ON CA:  if rigidly applied, is ultra vires)

· policies do not exclude the essence of discretion (the ability to deal with each case on its merits)

Structuring discretion (rules vs policies)

· externally-imposed rules (rules written by others):  regulators often ignore and disobey

· internally imposed rules (rules created by agency):  better, not perfect, compliance 

· policies changed more easily than rules; may accommodate change in agency personnel over time; more malleable;

Checking discretion

· judicial supervision

· rare and difficulty to invoke

· openness to inspection

· open plans, open policies & guidelines, open findings, open reasons, open precedents:  transparency

· have inspection

· openness and inspection are the enemies of arbitrariness

In Baker regulations provide that Minister may exempt from admission requirements if satisfied this should be done owing to compassionate or humanitarian considerations (look to regulations:  Para 44 of Pushpanathan)

Abuse of discretion may be characterized as jurisdictional error (CUPE, 1980) or error of law

· most relevant where statute confers a power

16
Remedies

Prerogative writs:

Applications brought in court of Queen’s Bench (provincial Superior courts)

Issued in the name of the Crown commanding some course of action

May not issued against Crown or other body that is exercising non-statutory jurisdiction (private arbitration body whose jurisdiction derives from contract, or voluntary associations deriving their jurisdiction from members’ consent)

May be issued against public bodies or public officials who have exceeded their statutory authority  
· Certiorari is all-purpose remedy to quash/set aside decision; to enforce procedural requirements 

· “Certiorari is available as a general remedy for supervision of the machinery of government decision-making.  The order may go to any public body with power to decide any matter affecting the rights, interests, property, privileges or liberty of any person.  The basis for the broad reach of this remedy is the general duty of fairness resting on all public decision-makers.”

· Applies to wide range of statutory functions, but not to purely ministerial decisions:  “A purely ministerial decision, on broad grounds of public policy, will typically afford the individual no procedural protection, and any attack upon such a decision will hav  to be founded upon abuse of discretion.  Similarly, public bodies exercising legislative functions may not be amendable to judicial supervision.” (Dickson J.)

· “The content … of natural justice and fairness will vary according to the circumstances of each case …” p. 59)

(Martineau v. Matsqui 1980 SCC, Dickson J) 

· Prohibition to order tribunal not to proceed with something; prevent it from acting without jurisdiction; prevent it from enforcing decisions made without jurisdiction
· Mandamus to order the performance of a public duty; compel a tribunal to do its duty once the statute establishes that the tribunal has not only clear legal right to do something, but duty to do it as well
· evocation:  (Quebec) combines certiorari and prohibition 

· Quo warranto by what warrant is the office held (are you qualified?); to allow parties to seek specific remedies

· Habeas corpus:  to determine legality of person’s detention (provincial superior courts)

Injunctions and Declarations:

Equitable remedies are private law remedies applied to administrative tribunals; they don’t apply to Crown when it exercises prerogative power

May also be used for non-statutory tribunals

· Injunctions:  prevents tribunal from doing something unauthorized by law, or temporarily restrains apprehended illegality

· ex parte injunctions are always interim and affected party, on receiving notice, has right to come to court to apply to have the injunction discharged

· Test for determining whether to grant an injunction (RJR Macdonald v Canada (AG)  1994 S.C.C.):

· Is there a serious question to be tried? (should not be vexation or frivolous)

· Is there irreparable harm? (nature of harm suffered, rather than magnitude; which either cannot be quantified in monetary terms or which cannot be cured, usually because one party cannot collect damages from the other)

· What is the balance of convenience between the contesting parties? (ie, trade-mark infringement case between travel company and windshield repairperson who registered travel company’s name on internet Itravel 2000.com Inc. v. Fagan 2001 OJ No. 943 (Sup. Ct.))

· Declarations:  used to permit the courts to inform tribunal that it was acting unlawfully and to indicate the bounds of its jurisdiction; must be used in combination with some other relief

	Grounds of review
	

	Procedural impropriety

Writ of certiorari  
	Before taking actions that may adversely affect individuals’ interests, generally have legal duty to Act in manner that is procedurally fair

Typically requires prior notice to be given and reasonable opportunity to respond

Decision-maker should be impartial

Applicants may ask Court to quash/set aside decisions made in breach of procedural duty; if relief granted, agency normally free to decide again and in same way

Availability of a certiorari and prohibition no longer contingent on presence of judicial or quasi-judicial function:   Re H.K. 1967 QB (Lord Denning)


	Illegality
	Administrative action that is not authorized by law has no legal validity

“For the most part, the legal powers of concern to administrative law are statutory” 25:  courts may determine the scope of the legal powers and duties of the agency by interpreting relevant legislation

Seek declaration that an action is ultra vires and writ of a certiorari to quash it



	Unconstitutionality

Charter/Bill of Rights  
	Administrative action may always be impugned in Court on ground that it breaches either the division of powers, or the individual rights of the Constitution (note that if government level lacks constitutional authority in an area, its agencies cannot assume that authority either)

Non-constitutional legal standards to which agency is held must also reflect constitutional values and principles emerging from Charter litigation (such as freedom of expression and right to equality)

But note that if administrative action infringes Charter right it may be justified under s. 1 as reasonable limit prescribed by law

	Unreasonableness
 
	Relatively recent general principle of judicial review

There must be some evidence to support material findings of fact on which agency bases its decisions

Agency’s interpretation of its mandate must not be patently unreasonable


	Private regulation and the reach of administrative law
	Do the remedies and grounds of administrative law apply to private regulatory agencies?

If so, become subject to the prerogative writs

Even if not, may be challenged on grounds of procedural fairness


Administrative remedies

Statutory rights of appeal now commonly provided to independent appeal tribunal from decisions made by government departments

Agencies that regulate industries often subject only to appeal to Cabinet

Rare to find administrative appeal from independent agency that makes the first level decision in a dispute (i.e., human rights tribunals, labour relations boards, labour arbitrators)

Failure to follow statute’s clear direction is error of law (Court can reverse decision and remit back for new hearing):  Dalton v. Criminal Injuries Compensation Board Ont 1982

“General powers” section “must be construed subject to the limitations imposed by the purpose of the statute as a whole.  Any powers implied form their general language must be restricted to municipal purposes and cannot extend to include the imposition of a boycott based on matters external to the interests of the citizens of the municipality” (Shell Canadian Products Ltd. v. Vancouver 1994 SCC)

Structuring discretion through policies
Policies must be flexible to enable agency to exercise discretionary authority; if policy is mandatory without statutory authority to make such rules, discretion is illegally ‘fettered’ (Ainsley Financial v. OSC 1995 ON CA)

Decisions can be set aside, not simply the reasons (Re Libby and UAW 1978 Ont CA)

Certiorari  Prohibition Mandamus
Statutory authority must submit record of its proceedings to superior court to be assessed for jurisdictional error

(Knight Indian Head School Board:  sufficient public flavour)

Prerogative remedies of the Crown extend to all bodies that have obligation of procedural fairness

Certiorari :  now an all purpose remedy against public authorities

· function must be public (may be public function, or public body)

· may also include non-statutory bodies (clubs, unions):  certiorari  NOT available, but declaration and injunction are (case law is contradictory here:  

FCA:   federal statutory tribunals (p. 1202 ff)

Federal board etc. = body, persons) exercising jurisdiction by act of Parliament or order made pursuant to Crown prerogative (s. 2(1) p. 1202)

Excludes:

Consensual arbitrator appointed pursuant to collective agreement

Corporation incorporated under CBCA 

Indian Chief acting as negotiator pursuant to land claims

Includes:

Band Chief exercising powers under Indian Act 

Parties to a proceeding:  

anyone directly affected (s. 18.1(1)); court has discretion to recognize public interest applicant

Procedure:

Meant to be speedy, fast

Limitation period:  30 days after decision is communicated to person seeking review; court has discretion to extend time

Grounds of review:  

s. 18.1(4)(d) (p. 1204)

statutory refinements

· error of law need not be on face of record

· Common Law no evidence refined at s. 18.1(4)(d):  decisions based on erroneous finding of fact made in perverse/capricious manner or without regard to material before it

· Additions of acting by fraud or perjured evidence (s. 18.1(4)(e & f)

Remedies at common law

Court may order federal board to

· Do what it unlawfully failed to do

· Do what delayed doing (mandamus)

· Prohibit any act (prohibition)

· Quash, set aside, declare unlawful (certiorari)
· Or refer back with directions (limited to ordering decision-maker to do only what it could do originally)

No remedial damages:  but in tort exemplary damages may be awarded for abuse of administrative authority (sue there) 

Ontario’s Judicial Review Procedures Act
· Creates new procedure for application for judicial review

· Combines all writs into single application

· To apply, decision-maker must be exercising statutory  power (means must be public, with sufficient statutory flavour; must be connected with statute)

· NOTE:  use the language the court understands …from the Act
Voluntary Associations

If (Ripley v. IDA Canada 1990 NS)

· Voluntary; members agree to bind themselves by contract

· No penalty for not joining

· Authority exercised is not statutory 

· Not specifically empowered under any statute 

· No duty to decide cast upon it by law (Re Ness 1946 Ont CA)

· Then certiorari  and prohibition cannot be used, although application for declaratory relief may succeed (Ripley v. IDA Ca NS AD)

· But application for judicial review under JRPA may apply to trade union disciplinary actions (Re Rees 1983 Ont Div Ct)

· Certiorari  may be exercised against real estate board created by statute, although its members create the by-laws for sanctioning members (in other words, broad public purpose; private specific details) (R. v. Halifax Dartmouth Real Estate Board 1963 NSSC)

If there are public body functions and consequences, these may bring the body into scope of judicial review (Volker Stein v. NWT) 

Superior courts have inherent power to review legality of administrative action; school boards must stay within powers delegated to them by statute and must act fairly (Bezaire v. Windsor Sep School Board 1992 Ont Div Ct)

Non-statutory exercise of authority

Cannot seek  declaratory relief against investigator appointed by government, if there is no statutory authority under which the investigator is appointed (Re Masters and Ontario:  M was premier’s appointee at pleasure ∴ not statutory authority; ordering investigation was neither statutory power of decision within JRPA s. 2(1)(2) nor statutory power within meaning of JRPA s. 1)

Unreasonableness
Concept of unreasonableness may be useful to ensure that those exercising discretionary powers give appropriate consideration to those claims when weighing them against interests that are of lesser importance (text: 1051)

Public interest in disclosure may outweigh individual interest in privacy (Bland v Canada 1991 FC TD)

Judicial intervention should be limited to cases where the penalty is clearly disproportionate to the seriousness of the offence, or the decision is otherwise arbitrary or erroneous in principle (College of Physicians and Surgeons v. Lambert 1992):  self-regulating institution’s most severe penalties (such as licence revocation) should be reserved for repeat offenders and the most serious cases (College of Physicians and Surgeons of Ontario v. Boodasingh 1993 Ont CA); otherwise judicial intervention necessary

Prerogative remedies are 

· Discretionary

· subject to judicial discretion

Judges may survey situations and decide “whether the writs will issue”

Prerogative writs

· Must exhaust forms of redress provided by legislature

· pragmatic functional analysis of legislature’s intent

· normally must exhaust administrative appeals before judicial review, unless cost & inconvenience outweigh benefits (look at how the process should work)

· judicial calculus:  scrutinize institutional characteristics of alternative bodies for convenience, expertise, speed, cost, autonomy etc. 

· to see what makes sense to allow this process to continue in the institution or 

· provide immediate relief and interrupt the process by allowing the complainant to seek immediate (because needs fast decision due to decision’s impact, pre-eminent action in the reviewing court?

· answer is the pragmatic functional analysis

· read statute (senate; see if there is one)

· process:  hearing, is roll out from committee below or rubber stamp (is this an effective remedy?  If not a careful, independent process, go to court to avoid wasting time & money on useless process)

· policies of senate committee 

· nature of interests involved (Knight-Nicholson-Suresh-Baker factors)

· delay

· waiver

Certiorari  

· is discretionary and refused if unreasonable delay, misconduct (PPG Industries Canada Ltd 1976 SCC)

· if convenient alternative remedy, granting mandamus is discretionary (Workmen’s Compensation Board 1942 BC CA)

· refused if adequate alternative remedy not used (Harelkin v. University of Regina)
· adequate alternative remedy exists, depending on

· appeal procedure

· composition of appellate body

· powers of appellate body

· manner in which appellate body exercised its powers (better if trial de novo) 

· burden of previous finding (if previous body committed error in law, appellate body cannot ignore)

· expeditiousness

· costs

Prematurity

Means applicant has potential cause of action, but in appropriate for court to intervene at present

Proceeding allows evidential record to be built

Prohibition available for jurisdictional error

Court will only interfere with preliminary ruling made by administrative tribunal where tribunal never had jurisdiction or has irretrievably lost it (Gage v. Ont AG 1992 Ont Div Ct – denial of natural justice by not providing timely notice of decision to order hearing into complaint resulted in loss of jurisdiction)

But same thinking applies:  courts want to defer until the administrative process is complete

· To avoid fragmenting the administrative process

· Need complete record

· Admin process may finally dispose of matter

BUT court may intervene where cost and inconvenience of continuing outweigh benefits (Howe v. Accountant’s Institute); factors are

· Inadequate notice or disclosure

· Bias

Delay

Delay is either a question of jurisdiction or a question of reviewing court’s discretion

Failure to adhere to mandatory limitation statutes prevents courts from considering a case

If undue delay without limitations, courts may use doctrine of lâches to deny relief  

Length of delay (Friends of the Oldman River Society v. Canada 1992 SCC:  applicant sought other remedies during the delay; Ministry clearly wanted to exhaust all legal avenues)

Explanation of delay (Re McColl 1973 BC SC:  court allowed application for certiorari  to quash committal to mental institution although had been released 15 years earlier; TE Quinn Truck Lines 1981 SCC: applicant’s delay offset by Ministry’s tardiness)

Impact on public administration

Rights of third parties, public inconvenience (R. v. BBG 1962 Ont CA)

Judicial Review Procedures Act
Applications for judicial review 

     2.--(1) On an application by way of originating notice, which may be styled "Notice of Application for Judicial Review", the court may, despite any right of appeal, by order grant any relief that the applicant would be entitled to in any one or more of the following: 

1.  Proceedings by way of application for an order in the nature of mandamus, prohibition or certiorari.

2.  Proceedings by way of an action for a declaration or for an injunction, or both, in relation to the exercise, refusal to exercise or proposed or purported exercise of a statutory power.

Error of law 

     (2) The power of the court to set aside a decision for error of law on the face of the record on an application for an order in the nature of certiorari is extended so as to apply on an application for judicial review in relation to any decision made in the exercise of any statutory power of decision to the extent it is not limited or precluded by the Act conferring such power of decision. 

Lack of evidence 

     (3) Where the findings of fact of a tribunal made in the exercise of a statutory power of decision are required by any statute or law to be based exclusively on evidence admissible before it and on facts of which it may take notice  and there is no such evidence and there are no such facts to support findings of fact made by the tribunal in making a decision in the exercise of such power, the court may set aside the decision on an application for judicial review. 

Power to set aside 

     (4) Where the applicant on an application for judicial review is entitled to a judgment declaring that a decision made in the exercise of a statutory power of decision is unauthorized or otherwise invalid, the court may, in the place of such declaration, set aside the decision. 

Power to refuse relief 

     (5) Where, in any of the proceedings enumerated in subsection (1), the court had before the 17th day of April, 1972 a discretion to refuse to grant relief on any grounds, the court has a like discretion on like grounds to refuse to grant any relief on an application for judicial review. 

     (6) Subsection (5) does not apply to the discretion of the court before the 17th day of April, 1972 to refuse to grant relief in any of the proceedings enumerated in subsection (1) on the ground that the relief should have been sought in other proceedings enumerated in subsection (1). R.S.O. 1980, c. 224, s. 2. 

Defects in form, technical irregularities 

     3. On an application for judicial review in relation to a statutory power of decision, where the sole ground for relief established is a defect in form or a technical irregularity, if the court finds that no substantial wrong or miscarriage of justice has occurred, the court may refuse relief and, where the decision has already been made, may make an order validating the decision, despite such defect, to have effect from such time and on such terms as the court considers proper. R.S.O. 1980, c. 224, s. 3. 

Interim order 

     4. On an application for judicial review, the court may make such interim order as it considers proper pending the final determination of the application. R.S.O. 1980, c. 224, s. 4. 

Extension of time for bringing application 

     5. Despite any limitation of time for the bringing of an application for judicial review fixed by or under any Act, the court may extend the time for making the application, either before or after expiration of the time so limited, on such terms as it considers proper, where it is satisfied that there are apparent grounds for relief and that no substantial prejudice or hardship will result to any person affected by reason of the delay. R.S.O. 1980, c. 224, s. 5. 

Application to Divisional Court 

     6.--(1) Subject to subsection (2), an application for judicial review shall be made to the Divisional Court. R.S.O. 1980, c. 224, s. 6 (1). 

Application to judge of Ontario Court (General Division) 

     (2) An application for judicial review may be made to the Ontario Court (General Division) with leave of a judge thereof, which may be granted at the hearing of the application, where it is made to appear to the judge that the case is one of urgency and that the delay required for an application to the Divisional Court is likely to involve a failure of justice. R.S.O. 1980, c. 224, s. 6 (2), revised. 

Appeal to Court of Appeal 

     (4) An appeal lies to the Court of Appeal, with leave of the Court of Appeal, from a final order of the Ontario Court (General Division) disposing of an application for judicial review pursuant to leave granted under subsection (2). R.S.O. 1980, c. 224, s. 6 (4), revised. 

Summary disposition of mandamus, etc. 

     7. An application for an order in the nature of mandamus, prohibition or certiorari shall be deemed to be an application for judicial review and shall be made, treated and disposed of as if it were an application for judicial review. R.S.O. 1980, c. 224, s. 7. 

Sufficiency of application 

     9.--(1) It is sufficient in an application for judicial review if an applicant sets out in the notice the grounds upon which he is seeking relief and the nature of the relief that he seeks without specifying the proceedings enumerated in subsection 2 (1) in which the claim would have been made before the 17th day of April, 1972. 

Exerciser of power may be a party 

     (2) For the purposes of an application for judicial review in relation to the exercise, refusal to exercise or proposed or purported exercise of a statutory power, the person who is authorized to exercise the power may be a party to the application. 

     (3) For the purposes of subsection (2), any two or more persons who, acting together, may exercise a statutory power, whether styled a board or commission or by any other collective title, shall be deemed to be a person under such collective title. 

     (4) Notice of an application for judicial review shall be served upon the Attorney General who is entitled as of right to be heard in person or by counsel on the application. R.S.O. 1980, c. 224, s. 9. 

     10. When notice of an application for judicial review of a decision made in the exercise or purported exercise of a statutory power of decision has been served on the person making the decision, such person shall forthwith file in the court for use on the application the record of the proceedings in which the decision was made. R.S.O. 1980, c. 224, s. 10. 

References in other Acts, etc. 

     11.--(1) Subject to subsection (2), where reference is made in any other Act or in any regulation, rule or by-law to any of the proceedings enumerated in subsection 2 (1), such reference shall be read and construed to include a reference to an application for judicial review. 

     (2) Nothing in this Act affects proceedings under the Habeas Corpus Act or the issue of a writ of certiorari thereunder or proceedings pursuant thereto, but an application for judicial review may be brought in aid of an application for a writ of habeas corpus. R.S.O. 1980, c. 224, s. 12. 
Federal Court Act

JURISDICTION OF TRIAL DIVISION 

Relief against the Crown 

     17. (1) Except as otherwise provided in this Act or any other Act of Parliament, the Trial Division has concurrent original jurisdiction in all cases where relief is claimed against the Crown. 

     (2) Without restricting the generality of subsection (1), the Trial Division has concurrent original jurisdiction, except as otherwise provided, in all cases in which 

(a)

the land, goods or money of any person is in the possession of the Crown;


(b)

the claim arises out of a contract entered into by or on behalf of the Crown;


(c)

there is a claim against the Crown for injurious affection; or


(d)

the claim is for damages under the Crown Liability and Proceedings Act.


Crown and subject: consent to jurisdiction 

     (3) The Trial Division has exclusive original jurisdiction to hear and determine the following matters: 

(a)

the amount to be paid where the Crown and any person have agreed in writing that the Crown or that person shall pay an amount to be determined by the Federal Court, the Trial Division or the Exchequer Court of Canada; and

(b)

any question of law, fact or mixed law and fact that the Crown and any person have agreed in writing shall be determined by the Federal Court, the Trial Division or the Exchequer Court of Canada.

Conflicting claims against Crown 

     (4) The Trial Division has concurrent original jurisdiction to hear and determine proceedings to determine disputes where the Crown is or may be under an obligation, in respect of which there are or may be conflicting claims. 

Relief in favour of Crown or against officer 

(5) The Trial Division has concurrent original jurisdiction 

(a) in proceedings of a civil nature in which the Crown or the Attorney General of Canada claims relief; and 

(b)

in proceedings in which relief is sought against any person for anything done or omitted to be done in the performance of the duties of that person as an officer, servant or agent of the Crown.


Trial Division has no jurisdiction 

     (6) Where an Act of Parliament confers jurisdiction in respect of a matter on a court constituted or established by or under a law of a province, the Trial Division has no jurisdiction to entertain any proceeding in respect of the same matter unless the Act expressly confers that jurisdiction on the Court. 

R.S.C. 1985, c. F-7, s. 17; S.C. 1990, c. 8, s. 3. 

Extraordinary remedies, federal tribunals 

 18. (1) Subject to section 28, the Trial Division has exclusive original jurisdiction 

(a)
to issue an injunction, writ of certiorari, writ of prohibition, writ of mandamus or writ of quo warranto, or grant declaratory relief, against any federal board, commission or other tribunal; and


(b)
to hear and determine any application or other proceeding for relief in the nature of relief contemplated by paragraph (a), including any proceeding brought against the Attorney General of Canada, to obtain relief against a federal board, commission or other tribunal.


Remedies to be obtained on application 

     (3) The remedies provided for in subsections (1) … may be obtained only on an application for judicial review made under section 18.1. 

R.S.C. 1985, c. F-7, s. 18; S.C. 1990, c. 8, s. 4. 

Application for judicial review 

18.1 (1) An application for judicial review may be made by the Attorney General of Canada or by anyone directly affected by the matter in respect of which relief is sought. 

Time limitation 

     (2) 
An application for judicial review in respect of a decision or order of a federal board, commission or other tribunal shall be made within thirty days after the time the decision or order was first communicated by the federal board, commission or other tribunal to the office of the Deputy Attorney General of Canada or to the party directly affected thereby, or within such further time as a judge of the Trial Division may, either before or after the expiration of those thirty days, fix or allow. 

Powers of Trial Division 

     (3) On an application for judicial review, the Trial Division may 

(a)
order a federal board, commission or other tribunal to do any act or thing it has unlawfully failed or refused to do or has unreasonably delayed in doing; or


(b)
declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in accordance with such directions as it considers to be appropriate, prohibit or restrain, a decision, order, act or proceeding of a federal board, commission or other tribunal.


Grounds of review 

     (4) 
The Trial Division may grant relief under subsection (3) if it is satisfied that the federal board, commission or other tribunal 

(a)
acted without jurisdiction, acted beyond its jurisdiction or refused to exercise its jurisdiction;


(b)
failed to observe a principle of natural justice, procedural fairness or other procedure that it was required by law to observe;


(c)
erred in law in making a decision or an order, whether or not the error appears on the face of the record;


(d)
based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it;


(e)
acted, or failed to act, by reason of fraud or perjured evidence; or


(f)
acted in any other way that was contrary to law.


Defect in form or technical irregularity 

     (5) Where the sole ground for relief established on an application for judicial review is a defect in form or a technical irregularity, the Trial Division may 

(a)

refuse the relief if it finds that no substantial wrong or miscarriage of justice has occurred; and


(b)

in the case of a defect in form or a technical irregularity in a decision or order, make an order validating the decision or order, to have effect from such time and on such terms as it considers appropriate.


S.C. 1990, c. 8, s. 5. 
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