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Elements of a Negligence Action

	Duty of Care 

(? of Law)

p 4
	Existing Category?
	Always explore, but do Anns/Kamploops/Cooper test anyway

	
	a) Foreseeability
	i) Damage? ii) Plaintiff? (Onus Π)

	
	b) Proximity
	Sufficiently close relationship? (Contract?, Statute?,Positive Policy, Wpg Condo) (Onus Π)

	
	c) Policy 

   (Onus Δ)
	Unlimited Liability? 

Who should bear the risk?

	Standard of Care 

p 20
	What was the standard?
	What would  a person of ordinary intelligence and prudence do in accord with general and approved practice in this situation? (? of law)

Probability of harm; severity of harm; cost avoidance; social utility

	
	Did Π meet the standard?
	Did Π meet the standard? (? of fact)

	Causation

(? of fact)

p 24
	
	the “but for” test: Did Π’s carelessness cause the loss? 

Material contribution? Walker Estate

Materially increased risk? McGee

Inference of causation? Snell

Multiple causes? Crumbling Skull? Athey, Nowlan, Penner

	Remoteness of Damages

(? of law)

p 26 
	
	Was the loss reasonably foreseeable? Wagon Mound #1

Thin skull Smith v Leech Brain, thin personality Marconato
Thin wallet no – Dredger, yes – Alcoa Minerals

Possibility of injury – Wagon Mound #2, Assiniboine

Intervening causes – Bradford, Price, Hewson

	Damages

(? of fact) 

p 28
	Nominal
	No “nominal” damages in negligence

	
	Compensatory

(Andrews)
	1) Pecuniary Loss

    a) Future Loss

    b) Lost Earning Capacity

    c) Considerations relevent to (a) and (b)

2) Non- Pecuniary Loss (Pain and Suffering)
	Estate

Survivors

Property

Collateral

	
	Punitive
	Socially unacceptable conduct warrants punishment or deterrence

	Defences

p 31
	
	contributory negligence, p 31
voluntary assumption of risk  p 32
illegality p 32
inevitable accident p 32
or general defences (e.g. lapse of limitation period)


Words of Wisdom from R. Nwabueze:
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	“You write a letter in order to enhance your opportunity to receive enormous damages.”

“The facts are your friend.”

“My lord, I refuse to answer that question in the rudest possible way.” (When asked  “How long have you been a lawyer?” by an appellate judge who subsequently lost his job for jailing Remi.)

“Don’t sell your body parts to pay off your debts.”

“Many people think all lawyers will go to hell, but I do not accept it because I know I am a good candidate for heaven. You don’t have to lie. You just have to know the law.”

“The law of tort never aspires to justice.”

“When you go to court for the first time, you feel like peeing on yourself.”


Miscellaneous

	Housen v.Nikolaisen

2002 SCC 33
	Appellate Standard of Review


	pure questions of law: correctness, an appellate court is free to replace the opinion of the trial judge with its own.

findings of fact and inferences of fact: "palpable and overriding error"

question of mixed fact and law (e.g. a finding of negligence) should be deferred to by appellate courts, in the absence of a legal or palpable and overriding error

	Ter Neuzen v Korn

1995 SCC
	Jury
	the question to the jury with respect to negligence should require that the jury specify in what respects the defendant was negligent


The Duty of Care

	Donoghue v. Stevenson 

1932 UK HL
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	General Rule
	“You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.  …persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.”

	
	Supply of Goods Test
	1. the goods would in all probability be used at once before a reasonable opportunity for discovering any defect which might exist, and 

2. danger to the person or property of the person for whose use it was supplied, and who was about to use it. would be caused by a neglect of ordinary care or skill as to its condition or the manner of supplying it would probably cause

	Hedley Byrne & Co. v. Heller & Partners, Ltd.,

1963 UK
	
	How wide the sphere of the duty of care in negligence is to be laid depends ultimately on the courts' assessment of the demands of society for protection from the carelessness of others.

	Anns v Merton London Borough Council 

[1977] UK HL

Kamloops (City) v Nielson 

(1984) 10 DLR (4th) SCC
	Municipal inspectors let builders sell bad houses
	3. Is there a prima facie duty of care

· Proximity: a sufficiently close relationship 

· Reasonable Foreseeability: Δ’s carelessness might cause damage to Π

4. Are there any policy considerations to negate or limit 

· the scope of the duty of care, 

· the class of persons to whom it is owed 

· or the damages to which a breach of it may give rise?

	Caparo Industries plc v Dickman

[1990] UK HL
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	Leading British Case

Accountants misrepresent the books, investor loses money
	Duty of Care Test

5. the plaintiff’s loss was a reasonably foreseeable consequence of the defendant’s conduct,

6. there was a sufficiently proximate relationship between the parties,

7. and it is “fair, just and reasonable” for the court to impose a duty of care in light of the applicable policy considerations.


	Cooper v Hobart

(2001) SCC

Registrar of Mortgages shuts down company after Π lost money investing in it
	Existing Category
	If no Duty of Care exists, use the Ann/Kamloops test

	
	Proximity
	foreseeability alone is not enough; there must also be a close and direct relationship of proximity or neighbourhood.

Proximity must be close and direct and may involve 
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expectations,

· representations,

· reliance, or

· property or other interests involved

In the cases of a regulatory body: proximity may only arise in the statute under which it was created.

	
	Policy considerations:
	· indeterminate liability?

· requirements of natural justice?

· burden taxpayers by essentially insuring Π?

	
	Foreseeability
	Essential question: whether, at the time of the alleged tort, it was reasonably foreseeable to a person in the defendant’s position that carelessness on his part could create:

8. a risk of injury

9. to the plaintiff

Foreseeability relates to:
10. duty of care – foreseeable risk of injury to Π [? of law]

11. standard of care – probability of injury [? of fact]

12. losses – too remote if not a foreseeable result of breach of standard  [? of fact]

	Moule v NB Elec Power Comm

(1960) (SCC)
	spruce tree with boards nailed onto it, platform to a maple, next to power lines 
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The Sequence of events cannot be so fortuitous as to be beyond the range of foreseeable results

Must be within the range of the foreseeable results which a reasonable man would anticipate as a probable consequence

	Amos v NB Elec Power Comm (1976) (SCC)
	This time it’s a straight climb
	Expect boys to climb trees

Expect poplars to grow fast
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Palsgraf v. Long Island Ry. Co. (1928) NY  CA
	Fireworks explode when railway employees help man board train
	Foreseeable Plaintiff

A risk of harm must be a risk to someone in order for it to be a risk of harm or negligence. 

“Proof of negligence in the air, so to speak, will not do.”

	Haley v. London Electricity Board 1964 UK HL
	blind man trips on sidewalk barrier
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Foreseeable Π is not just ordinary, able-bodied person


Duty to Rescue

	Osterlind v. Hill

(1928) Mass SC
	Δ does nothing when canoe capsizes
	General rule: we do not owe a duty to rescue anyone who we have not ourselves put in peril 

	Oke v Weide Transport 

(1963) Man CA
	Duty?
	13. Did Δ cause or worsen the peril?

	Horsley v. Maclaren (the Ogopogo)

(1969) Ont HC
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	14. Did Δ commence a rescue?

15. Is there a contractual or statutory duty?

16. Captain of pleasure boat?

	Fleming on Torts
	
	17. Is there another special relationship? employer/employee, carrier/passenger, occupier/visitors; doctor/patient

	Criminal Code
	
	18. Involved in a traffic accident? CC s. 252

19. Officer’s request for assistance? CC s. 129(b)

	QC Charter of Rights and Freedoms
	
	20. In Quebec and able to assist without risk? s. 2


Duty to Rescuers

	Horsley v. Maclaren (the Ogopogo)

(1969) Ont HC
	Denning in Videon v British Transport Commission [1963]
	“If a person 

· by his fault (i.e. negligently or tortiously)

· creates a situation of peril, 

· he must answer to it to any person who attempts to rescue the person who is in danger…. 

· So long as it is not wanton interference, 

if the rescuer is killed or injured in the attempt, he can recover damages from the one whose fault has been the cause of it.” 

Wanton: Rescue must be in response to a reasonably perceived peril (if the rescuer’s belief in victim’s danger was reasonable, duty of care will be owed) 

Rash: utterly foolhardy attempts are not reasonably foreseeable (but they must be extreme)  

	Urbanski v. Patel (1978) (ManQB)
	Π gives kidney to his daughter when Δ removes hers.
	Voluntary assumption of Risk by Π is not much of a defence.

	Saccone v Fandrakis 

(2002) (BC SC)
	Π slips while running towards his damaged vehicle
	Protecting property can create the duty but protecting an economic interest has been taken to not create the duty on policy grounds


Control the conduct of others

	
	No general duty
	But a growing number of special relationships in which a duty is imposed to control the conduct of others. 

Common thread: one is under a duty not to place another person in a position where it is foreseeable that that person could suffer injury.

Elements of foreseeability: youth, intoxication, or other incapacity (Crocker)

	Crocker v Sundance Northwest Resorts Inc

(1981) (SCC)
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	promoter of an inherently dangerous competition for commercial profit must accept responsibility for taking all reasonable steps to prevent a visibly incapacitated person from participating

	Jordan House Ltd v. Menow

(1973) (SCC)
	tavern owner/patron
	inviter/invitee , tavern policy about individual, 

statutory prohibition of serving intoxicated patrons

	Hempler v. Todd

(1970) ManQB
	car owners
	car owners/intoxicated friends who drive the cars

	Childs v Desormeaux 

2002 Ont SCJ
	social host
	Not an existing category, 

prima facie duty negated for policy reasons

	Baumeister v. Drake 

(1986) (BCSC)
	social host
	Not found

	
	Children
	Parents liable if by failing to properly supervise their children, they also failed to fulfill a duty of care that they separately owed to the victim’s of the child’s misconduct.

Adults: Rigourous standard applied if adults aware of children’s dangerous activities

Coaches, Instructors: failure to control participants, failure to provide adequate warnings, instruction and equipment

	Williams v. NB (1985)
	Police, Guards
	ensure that prisoners do not injure themselves or others

	L.(J.) v Canada

(A-G) 1999
	Employers
	liable for failure to prevent abuse or harassment in the workplace


Prevent Crime

	General Rule
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	Usually situations in which Δ has direct control over, or supervision of another.

	Jane Doe v Metropolitan Toronto (Mun) Comms of Police

(1998) Ont GD

Jane Doe was raped by a serial rapist, police gave no warning to women in the neighbourhood.
	Statute - prevention
	the Police Act, members of police forces . . . are charged with the duty of preserving the peace, preventing robberies and other crimes . .

	
	Common Law - protection
	The police have a responsibility to release a balanced volume of information to protect the community. . . . where that balance is will depend on the particular facts of the case.

common law: a broad conventional or customary duty in the established constabulary as an arm of the State to protect the life, limb and property of the subject.

	
	Private Law – Duty of Care
	The law is clear that in certain circumstances, the police have a duty to warn citizens of foreseeable harm

in some circumstances where foreseeable harm and a special relationship of proximity exist, the police might reasonably conclude that a warning ought not to be given. (e.g. to avoid panic which could lead to greater harm.)

The duty to protect would still remain.

	
	The Charter
	S. 15 violated by discriminating against women

S. 7 violated by allowing a rape to occur

S. 1 can’t be claimed when no legislation authorizes the violation

	Allison v Rank City Wall 

(1984) Ont HC
	Landlords
	Landlords with inadequate security

	Spagnolo v Margesson’s Sports (1983)
	Drivers
	Drivers who leave keys in car

	Lyth v Dagg (1988) BCSC
	School
	Protecting children from sex abuse

	Tarasoff v Regents U Cal (US 1976)
	Psycho-therapists
	Dangerous Patients


Perform Gratuitous Undertakings

	Thorne v. Deas

(1809) (N.Y.)
	
	“one who undertakes to do an act for another without reward, is not answerable for omitting to do the act, and is only responsible when he attempts to do it, and does it amiss.”

	Baxter & Co. v Jones 

(1903) Ont CA
	insurance agent takes info doesn’t get insurance
	Can the nonfeasance be recast as misfeasance?

	Smith v Rae

(1919) Ont CA
	obstetrician doesn’t show, baby dies
	A doctor does not have a duty to aid

But does have a duty to not abandon a patient

So make sure you have your own doctor 

	Zelenko v Gimbel Bros. Inc. 

(1936) NY SC
	Intestate dies after Π leaves her alone
	by beginning to help a person, one takes on the responsibility to “not omit to do what an ordinary man would do in performing the task.”

Factor: by initiating the help, did it prevent another person moved by charity from helping?

	Soulsby v Toronto 

(1907) Ont HC
	Train gate left open, poor old Soulsby hit and injured by train
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If a person undertakes to perform a voluntary act, he is liable if he performs it improperly, but not if he neglects to perform

The failure to perform a self-imposed duty is not actionable negligence.


The Unborn
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	Pre-conception wrongs
	parent suffers before conception and injury affects foetus (Remi says there are cases)

	
	Wrongful life
	Child brings action

	
	Wrongful birth
	Parent brings action

risk of birth defects not informed about – cost of raising child

	Arndt v. Smith (1994) (BC SC)
	chicken pox causes severe disabilities, mother not informed of low risk
	no claim for wrongful life on sanctity of life grounds, 

mother could claim for additional costs of raising disabled child

	H.(R..) v Hunter

 (1996) Ont. GD
	$3M to parents of disabled children 
	failure to refer mother to additional genetic testing

	Jones (Guardian ad litem of) v Rostvig 

(1999) (BC SC)
	Information that would lead to abortion
	No duty of care to provide information that would lead to an abortion

	Petkovic (Litigation Guardian of) v. Olupona 

(2002) Ont. SCJ
	
	Duty of care to provide information that would lead to an abortion

	
	Wrongful pregnancy
	unwanted child is born or another procedure must be performed 

in Canada courts have denied cost of raising a healthy, unwanted child

damages awarded if child is disabled

	Cryderman v Ringrose 

(1978) (Alta. CA)
	Failed sterilizations and abortions
	Duty of care

	Kealey v Berezowski

1996 Ont GD
	Healthy unwanted childe
	Damages awarded for rearing healthy child

	
	Pre-natal Injuries
	post conception before birth

a foetus is not recognized as a person, therefore has no right to sue

	Dobson (Litigation Guardian of) v. Dobson

(1999) (SCC)
	Mom has negligent accident that injures unborn baby
	Mothers not held liable to foetus on policy grounds, avoidance of “unacceptable intrusions into the bodily integrity, privacy and autonomy rights of women”

Dissent: allow a duty of care on a case by case basis when duty exists to others as well as unborn foetus


Nervous Shock
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	“Shock”
	Sudden appreciation by sight or sound of a horrifying event, which violently agitates the mind

	Rhodes v. Canadian National Railway

1990) BCCA
	Mrs R’s son dies in train crash
	the claimant must establish that the defendants were under some duty of care to her – as distinct from that which was owed to the injured person

That duty of care turns on whether her psychiatric illness was a reasonably foreseeable consequence of the defendants’ negligent conduct.

	Alcock v. Chief Constable of the South Yorkshire Police

1991 UK HL
	People very upset by seeing stadium trampling
	21. Exposure to shock that would foreseeably cause psychiatric damage in an ordinary person. (grief is part of the everyday risks we assume in society)

22. Three Proximites

· Relational – (The class of people recognized) It is not family only as a rescuer would have relational proximity. They must be foreseeable.

· close in time and space.. Not good enough to see later on at the morgue. Hearing or reading about the incident is not recoverable. (But at the hospital, maybe Grzywacz v Vanderheide [1992] (Ont Gen Div))

· Unaided senses – You must see with your own eyes. TV may count it does not here. (Neyers asks if sometimes is it worse not to see?)

	Vanek v. Great Atlantic & Pacific Co. of Canada 

(1999) (Ont. CA)
	Hyper-sensitivity
	Hypersensitivity is not reasonably foreseeable. The law expects “reasonable fortitude and robustness” of all its citizens.

	Anderson v. Wilson 

(1999) (Ont. CA)
	No diagnosed disorder
	possibility raised that shock without diagnosed disorder could be a cause of action. To be evaluated on a case by case basis.

	Bechard v. Haliburton Estate

(1991) (Ont. CA)
	Rescue worker
	A rescue worker can recover damages for nervous shock resulting from the rescue.

	Greatorex v Greatorex 

[2000] (QB)
	Hurting Yourself
	Hurting Yourself doesn’t make you liable to others


Health Professional’s Duty to Inform

	Haughian v Paine

1987 Sask CA
	paralyzed after disc surgery when non-invasive options available
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a health professional must, in order to enable a patient to give informed consent to treatment, 

· disclosing the material risks of the treatment

· explain the consequences of leaving the ailment untreated, and 

· explain the alternative means of treatment and their risks

	Consent to Treatment Act (Ontario)
	For Battery Action
	s. 5 Consent requires : informed, related to treatment, etc.; if not informed, no consent at all;

s.5(2) informed consent must be received before the treatment; must include information about the risks, side effects, etc., that a reasonable person would require to make a decision.


Manufacturer’s and Supplier’s Duty to Warn

	Hollis v Dow Corning Corp

(1995) SCC

Breast implant ruptures
	Duty to Warn
	a manufacturer of a product has a duty in tort to warn consumers of dangers inherent in the use of its product of which it has knowledge or ought to have knowledge.”

The duty to warn is a continuing duty, … not only of dangers known at the time of sale, but also of dangers discovered after the product has been sold….

	
	nature and scope
	Where significant dangers are entailed by the ordinary use of the product, the warnings must be sufficiently detailed to give the consumer a full indication of each of the specific dangers arising from the use of the product”

	
	learned intermediary
	in exceptional circumstances, a manufacturer may satisfy its informational duty to the consumer by providing a warning to a "learned intermediary".
23. where a product is highly technical in nature and is intended to be used only under the supervision of experts, 

24. or where the nature of the product is such that the consumer will not realistically receive a direct warning from the manufacturer before use
The Learned Intermediary owes a duty of care to the consumer

	Dunsmore v Deshield 

1977 Sask QB
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Hardex lenses weren’t


	The manufacturer of a product owes a duty of care to the consumer and 

the learned intermediary is not liable when it was reasonable for them to rely on the manufacturer’s product


Barrister

	
	General Duty
	General obligation to act competently in tort and contract

	Demarco v. Ungaro 

1979 Ont. H.C.
	Client wants to sue lawyer for negligence
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	No lawyer’s immunity in Ontario

The harm of relitigating doesn’t match up with the harm of preventing a client who has been harmed by negligence from recovering.

Obligation to Accept any Client It is doubtful that there is such an obligation, and definitely not in civil litigation.
While it may be difficult to believe that a decision made by a lawyer in the conduct of a case will be held to be negligence as opposed to mere error in judgment there may be cases where the error is so egregious that a Court will conclude that it is negligence

	Karpenko v Paroian, Courey, Cohen & Houston 

(1980) (Ont. HC)
	Settlements
	Settlements are strongly encouraged, therefore only egregious action would bring a lawyer liability in a settlement recommendation


Pure Economic Loss

	Cattle v Stockton Waterworks

1874 UK QB
	Old Rule
	Economic losses due to negligence excluded from liability
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SCC
	Dean F’s Categories of Economic Loss Claims
	25. negligent misrepresentation

26. independent liability of statutory public authorities

27. negligent performance of a service

28. negligent supply of shoddy goods or structures

29. relational economic loss

	Martel building Ltd. v. Canada, [2000] 2 S.C.R. 860

Canada negotiates lease arrangement with Martel, then calls for tenders and picks someone else

A case not in Dean F’s list
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	Proximity Indicators in first negotiation
	pre-existing contractual agreement: “an impressive indicator”

communications between the parties

evidence of genuine and mutual contracting intent

	
	Policy for negotiations

Unlimited liability not a problem because 
· parties limited,

· $ limited, 

· time limited
	one commercial party should not have to be mindful of another commercial party's legitimate interests in an arm's length negotiation. 

Because

30. The primary goal of any economically rational actor engaged in commercial negotiation is to achieve the most advantageous financial bargain.

31. It would defeat the essence of negotiation and hobble the marketplace to label a party's failure to disclose its bottom line, its motives or its final position as negligent.

32. It would interject tort law as after-the-fact insurance against failures to act with due diligence or to hedge the risk of failed negotiations through the pursuit of alternative strategies or opportunities.

33. It would introduce the courts to a significant regulatory function, scrutinizing the minutiae of pre-contractual conduct. (already have fraud, negligent misrepresentation., undue influence, etc.)

34. It could encourage a multiplicity of lawsuits to extend negligence into the conduct of negotiations

	
	Policy for tender process
	the integrity of the tender process would become questionable if, by reason of a past relationship with, or special knowledge of, a potential bidder, there could be an enforceable obligation to take the interests of that particular bidder into account. It is imperative that all bidders be treated on an equal footing.


Negligent Misrepresentation

	Robson v Chrysler Canada Ltd.

1962 Alta CA
	Model falls off stage when told to step back
	No substantial distinction is drawn between negligent deeds and negligent words with respect to personal injury and property damage

	Hedley Byrne & Co. v Heller & Partners Ltd.

1963 UK HL
	Bank says soon-to-be bankrupt Easipower is good credit risk
	A duty of care can arise with respect to careless statements that create pure economic loss

But a “no responsibility” disclaimer can remove liability

	Keith Plumbing & Heating v Newport City Club Ltd.

2000 BC CA
	Bank carelessly says funds are available “without any responsibility”
	A “no responsibility” disclaimer doesn’t remove liability if 

35. It was made unilaterally and the wording was not well calculated to convey any clear meaning to persons not versed in banking practices. 

36. to the knowledge of the bank, Π had no alternate source of information available to it
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Queen v. Cognos Inc., 

[1993] 1 S.C.R. 87


	Mr. Queen is lured away from job in Calgary to work on project for Cognos, not told that funding for the project was not secured.

Contract waiver invalid because it came after misrepresentation
	The tort of negligent misrepresentation has five general requirements for a successful claim: 

(1) there must be a duty of care based on a "special relationship" between the representor and the representee (reasonable, foreseeable reliance); 

(2) the representation in question must be untrue, inaccurate, or misleading; 

(3) the representor must have acted negligently in making the misrepresentation; 

(4) the representee must have relied, in a reasonable manner, on the negligent misrepresentation; and 

(5) the reliance must have been detrimental to the representee in the sense that damages resulted.

	
	
	Subsequent contract defeats a tort action if  
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Iaccobucci: the pre-contractual representation relied on by the plaintiff became an express term of the subsequent contract
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McLachlan: there is an express tort liability waiver 

(factors: nature of the contractual obligations assumed by the parties and the nature of the alleged negligent misrepresentation.)


	Hercules Managements Ltd. v. Ernst & Young, 

[1997] 2 S.C.R. 165
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Investors lose money when they go by negligently prepared audit report. 
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“Too bad”, says LaForest. 

“Policy considerations clobber the duty of care.”
	prima facie duty of care 

proximity
	The label "proximity" connotes that of the relationship between the plaintiff and the defendant is such that the defendant may be said to be obliged to be mindful of the plaintiff's legitimate interests in conducting his or her affairs.

A prima facie duty of care will arise on the part of a defendant in a negligent misrepresentation action when it can be said 

(a) that the defendant ought reasonably to have foreseen that the plaintiff would rely on his representation and 

(b) that reliance by the plaintiff, in the circumstances, would be reasonable

	
	reasonable reliance?
	Professor Feldthusen’s five general indicia of reasonable reliance:

(1)The defendant had a direct or indirect financial interest in the transaction in respect of which the representation was made.

(2)The defendant was a professional or someone who possessed special skill, judgment, or knowledge.

(3)The advice or information was provided in the course of the defendant's business.

(4)The information or advice was given deliberately, and not on a social occasion.

(5)The information or advice was given in response to a specific enquiry or request.

	
	Policy
	Deterrence of negligent conduct is an important policy consideration with respect to auditors' liability. Nevertheless, … it is outweighed by the socially undesirable consequences to which the imposition of indeterminate liability on auditors might lead.

Policy considerations surrounding indeterminate liability will not be of any concern in cases where the defendant:
i) knows the identity of the plaintiff (or of a class of plaintiffs) 

ii) and where the defendant's statements are used for the specific purpose or transaction for which they were made

	
	Auditor’s Report
	the directors of a corporation are required to place the auditors' report before the shareholders at the annual meeting in order to permit the shareholders, as a body, to make decisions as to the manner in which they want the corporation to be managed, to assess the performance of the directors and officers, and to decide whether or not they wish to retain the existing management or to have them replaced.

	Glanzer v Shepard

1922 NY CA
	Ambit of liability
	Δ is liable for losses which he knew or ought to have known were related to the “end and aim” of the transaction giving rise to the misrepresentation.

	Deraps v Coia

1999 Ont CA
	Benefits counsellor doesn’t tell soon-to-be widow she is signing away benefits
	The failure to divulge information may be just as actionable as the provision of positively misleading advice.


Negligent Misrepresentation and Contract

	BG Checo International Ltd. v. British Columbia Hydro and Power Authority, 

[1993] 1 S.C.R. 12

BC Hydro fails to get right of way cleared so Checo can build their towers

SCC says Checo can sue in tort and contract.
	concurrency in tort and contract
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	Laforest and McLachlin (majority): Rather than attempting to establish new barriers to tort liability in contractual contexts, the law should move towards the elimination of unjustified differences between the remedial rules applicable to the two actions, thereby reducing the significance of the existence of the two different forms of action and allowing a person who has suffered a wrong full access to all relevant legal remedies.

actions in contract and tort may be concurrently pursued unless the parties by a valid contractual provision indicate that they intended otherwise. This excludes, of course, cases where the contractual limitation is invalid, as by fraud, mistake or unconscionability.

cases may arise in which merely inconsistent contract terms could negative or limit a duty in tort,

Iacobucci (minority): A contract between the parties may preclude the possibility of suing in tort for a given wrong where there is an express term in the contract dealing with the matter; except if context suggests otherwise, e.g. when parties unequal or non-commercial

	Sue under Tort or Contract?
	Contract more stringent than tort
	Suing under Contract more likely unless contract limitation period shorter than tort

	
	Contract stipulates lower obligation than tort
	If express limitation, suing under Tort not available;
if not express, sue under Tort

	
	Equal Obligations
	Right of choice, alternative or concurrent


Performance of a Service

	B.D.C. Ltd. v. Hofstrand Farms Ltd.,

[1986] 1 S.C.R. 228
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	BDC, a courier company gets a Crown grant to its destination too late for registration. Big loss for Hofstrand 
	A duty of care for negligent performance of a service could be established if the service provider:

· had knowledge of the existence of the plaintiff or reasonably have known of the existence of a class of persons who would be affected by negligent service

· or if the plaintiff relied upon an undertaking or representation made by the defendant

	Whittingham v Crease & Co.

1978 BC SC
	lawyer’s negligence leaves someone out of a will
	Lawyers better write wills so that the right people get what the testators and testatrixes want them to get


Relational Economic Loss

	
	Definition
	Δ negligently damages 3rd party property which causes a pure economic loss to Π who shared a relationship with 3rd party.

	Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., 

[1997] 3 S.C.R. 1210[image: image16.jpg]



Burning thermaclad shuts down rig, $ lost by parties with contract with rig owner
	Recoverable?
	(1) relational economic loss is recoverable only in special circumstances where the appropriate conditions are met; 

(2) these circumstances can be defined by reference to categories, which will make the law generally predictable; 

(3) the categories are not closed. (Use the Anns test)

	
	Categories of recovery of relational economic loss
	defined to date: 

(1) cases where the claimant has a possessory or proprietary interest in the damaged property; 

(2) general average cases (Maritime Law); and 

(3) cases where the relationship between the claimant and property owner constitutes a joint venture.

	
	Proximity?
	It is reasonably foreseeable that parties with contracts with owners of damaged property would suffer loss

Δ Knows the existence of Π, ought to know they will lose money

	
	Policy?
	But there are just too many people hurt by an oil rig shutting down to start compensating any of them.


Shoddy Goods or Services

	
	Old Rule
	Repairs? Only if one negligently made chattel damages another
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Winnipeg Condominium Corporation No. 36 v. Bird Construction Co

[1995] 1 S.C.R. 85

Shoddy cladding starts falling off apartment building turned condo
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	New Rule
	where a person is negligent in planning or constructing a building, and where that building is found to contain defects resulting from that negligence which pose a real and substantial danger to the occupants of the building, the reasonable cost of repairing the defects and putting the building back into a non-dangerous state are recoverable in tort by the occupants.

	
	Foreseeable
	It is reasonably foreseeable to contractors that…subsequent purchasers of the building may suffer personal injury or damage to other property when those defects manifest themselves.

A lack of contractual privity between the contractor and the inhabitants at the time the defect becomes manifest does not make the potential for injury any less foreseeable.

	
	Proximity
	the reasonable likelihood that a defect in a building will cause injury to its inhabitants is also sufficient to ground a contractor's duty in tort to subsequent purchasers 
Policy considerations can positively affect the finding of proximity

· the degree of danger to persons and other property

· preventative function encouraging socially responsible behaviour.

	
	Policy
	Privity? No need to limit it to parties to the contract – the  potential class of claimants is limited to the very persons for whom the building is constructed: the inhabitants of the building

Liability in an indeterminate amount? the amount of liability will always be limited by the reasonable cost of repairing the dangerous defect in the building and restoring that building to a non-dangerous state.

Caveat Emptor? Expired, a subsequent purchaser is not the best placed to bear the risk of the emergence of latent defects

	
	What if it wasn’t dangerous?
	Not decided here, but in obiter “questions of quality of workmanship and fitness for purpose”

	
	Property Damage?
	Part of a building can’t be said to damage another part, it’s all one building

	Legislation
	All provinces have legislation governing claims for economic loss caused by defective products

Many provinces have warranties of merchantability which cannot be excluded in consumer transactions

Also federal and provincial legislation against false and misleading advertising


The Standard of Care

	
	General Rule
	What a person of ordinary intelligence and prudence would do in accord with general and approved practice

	Arland v Taylor

1955 Ont CA
	Jurors told to put themselves in the place of the Δ
	The legal standard of care always remains the same

· it is what a reasonably prudent man would have done 

· in like circumstances

	Standard of Care?
	Question of Law

	Breach of standard?
	Question of Fact

	Roe v Minister of Health

1954 UK CA
	phenol contaminated ampoule
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“We must not look at the 1947 accident with 1954 spectacles”

	Bolton v Stone

1951 UK HL
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	Probability and Severity of Harm

Π hit by ball on road next to cricket ground
	Lord Reid (minority): “reasonable men take into account the degree of risk and do not act on a bare possibility as they would if the risk were more substantial”
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Factors:

· probability of injury

· severity of injury

	Paris v Stepney Borough Council

1951 UK HL
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	Special Vulnerability

one-eyed garage worker becomes no-eyed man because nobody gave him a pair of goggles
	The Standard of Care is higher for a Π known to have a special vulnerability
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	Vaughn v Halifax-Dartmouth Bridge Comm

1961 NS SC
	Cost of Risk Avoidance 

Paint drips on parked cars
	Duty of the Defendant to take all reasonable measures to prevent or minimize damage

Π must prove that there was a reasonably practicable precaution that Δ failed to adopt
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	Law Estate v Simice

1994 BC SC
	Husband dies because he didn’t get CT scan in time
	Protecting life takes priority over protecting money

	Watt v Hertfordshire County Council

1954 UK CA
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	Social Utility 
Dislodged jack injures firefighter
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In measuring due care you must balance the risk against the measures necessary to eliminate the risk.

You must balance the risk against the end to be achieved.

The saving of life or limb justifies taking considerable risk

	US v Carroll Towing Co

1947 USA
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	Economic Analysis of the Standard of Care 

When a harmful event is likely to eventually occur the owners duty is a function of 

Burden < Loss * Probability

	Mentally ill and Children
	No General Exemption
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Fiala v Cechmanek

2001 Alta CA

Suddenly manic MacDonald causes accident
	Mentally Ill 

to be excused…


	In order to be relieved of tort liability when a defendant is afflicted suddenly and without warning with a mental illness, that defendant must show either of the following on a balance of probabilities: 

(1) As a result of his or her mental illness, the defendant had no capacity to understand or appreciate the duty of care owed at the relevant time; or

(2) As a result of mental illness, the defendant was unable to discharge his duty of care as he had no meaningful control over his actions at the time the relevant conduct fell below the objective standard of care. 

	
	Reasons to hold mentally ill responsible:
	37. Victim compensation

38. Difficulty determining truth of mental illness

39. Encourage caregivers to look after the mentally ill better (weak says Remi, Duty to Control?)

Erosion of the objective standard

	Joyal v Barsby

1965 Man CA
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	Children 

6-year-old ran onto busy highway and suffered grievous injuries
	Where the age is not such as to make a discussion of contributory negligence absurd, 

it is a question for the jury in each case whether the infant exercised the care to be expected from a child of like age, intelligence and experience.


Professionals

	White v Turner

1981 Ont HC aff’d CA
	botched breast surgery took 1.5 hours not 4
	[image: image67.jpg]8



Standard of care of a professional: hold to accepted practices of one’s colleagues

	Layden v Cooper
	GP
	Reasonable, competent GP, including knowing when to refer to specialist

	Fraser v. Vancouver General Hospital
	Intern
	Reasonably competent intern in similar circumstances (lower than for GP or resident)

	Resident
	Fully qualified doctors who seek additional training in a specialty (more advanced skills in his or her specialty consistent with resident of comparable training, but ≠ fully qualified specialist)

	Peer-counselling volunteer
	Expected to have skills and training necessary to do their assigned tasks competently, to know own limits, and to know when to get professional assistance; agencies using non-professionals required to adequately screen, train, place and supervise these workers

	Those who suggest (implicitly or explicitly) they have training or skills of professional
	May be held to professional standard of care even if merely offering to provide particular service (such as marriage counselling) 


Custom

	Ter Neuzen v Korn

1995 SCC
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Artificially inseminated woman gets AIDS in 1985
	In Canada
	In the case of a specialist, the doctor's behaviour must be assessed in light of the conduct of other ordinary specialists, who possess a reasonable level of knowledge, competence and skill expected of professionals in Canada, in that field

	
	as a general rule
	where a procedure involves difficult or uncertain questions of medical treatment or complex, scientific or highly technical matters that are beyond the ordinary experience and understanding of a judge or jury, it will not be open to find a standard medical practice negligent.

	
	exception
	if a standard practice fails to adopt obvious and reasonable precautions which are readily apparent to the ordinary finder of fact, then it is no excuse for a practitioner to claim that he or she was merely conforming to such a negligent common practice.

	
	? of Law
	The question as to whether the trier of fact can find that a standard practice is itself negligent is a question of law 

	
	? of Fact
	It is, for the jury to determine on the evidence what the standard practice is.


Degrees of Negligence

	Ordinary tort negligence
	
	reasonably prudent person of average intelligence test

	Gross Negligence
	snow on sidewalks, medical assistance in emergencies
	Relaxed standard specified by Statute, e.g. Municipal Act, Good Samaritan Act

Like “the difference between a fool, a damned fool and a God-damned fool”

	Criminal Negligence
	
	See Criminal Code


Causation

Determining the Cause-in-Fact

	Barnett v Chelsea & Kensington Hospital Management Committee

1969 UK QB
	Man poisoned with arsenic tea sent home from hospital and dies
	The But-for test: If the loss would have occurred without the negligence, no liability.

	Walker Estate v. York Finch General Hospital

[2001] 1 S.C.R. 647
	AIDS from gay donor in 1983
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	Material Contribution: Δ is liable
The Material Contribution Test: "A contributing factor is material if it falls outside the de minimis range"



	McGhee v National Coal Board

1972 UK HL
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	No showers for the kiln cleaner who gets dermatitis
	Materially increased risk: where policy considerations demand, the burden of proof should shift if the defendant carelessly created a risk of injury and if the plaintiff’s loss fell within the scope of that risk.

	Wilsher v Essex Area Health Authority

UK
	Too much oxygen to an eyeball
	Inference: If Π can show that Δ materially increased the risk, it can be inferred that Δ caused the harm and it is up to Δ rebut the presumption
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Snell v. Farrell

[1990] SCC
	Optic nerve atrophies, possibly because eye surgeon went ahead with surgery
	Inference[image: image68.jpg]


: Low Threshold

very little affirmative evidence on the part of the plaintiff will justify the drawing of an inference of causation in the absence of evidence to the contrary in these circumstances 

· many malpractice cases 

· the facts lie particularly within the knowledge of the defendant.


Policy Reasons

	Hollis v Dow Corning Corp  (1995) SCC
	Breast implant ruptures
	Causation: there are good policy reasons for holding manufacturers liable for failure to warn even if it cannot be proved that the intermediary would have passed on the warning or that the recipient would have listened to the warning. {Remi says hindsight is the key here, don’t make too much of this.}


Multiple Causes - Independently insufficient
	Athey v. Leonati

[1996] 3 S.C.R. 458

Major J:
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Negligent traffic accident causes previous back trouble to become a permanent disability
	As long as a defendant is part of the cause of an injury, the defendant is liable, even though his act alone was not enough to create the injury. There is no basis for a reduction of liability because of the existence of other preconditions: defendants remain liable for all injuries caused or contributed to by their negligence.
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The Crumbling Skull: The defendant need not compensate the plaintiff for any debilitating effects of the pre-existing condition which the plaintiff would have experienced anyway

	Nowlan v Brunswick Const. Ltee

1972 NB CA
	Dry rot caused by poor workmanship in conjunction with bad design
	Where there are concurrent torts, breaches of contract or a breach of contract and a concurrent tort both contributing to the same damage, whether or not the damage would have occurred in the absence of either cause, the liability is a joint and several liability and either party causing or contributing to the damage is liable for the whole damage to the person aggrieved.

	Independent tortfeasors
	each defendant acts independently

jointly and severally liable – for whole amount, except Negligence Act allows one to obtain contribution from others

	Joint tortfeasors
	
	40. agent acting on behalf of principal

41. employee acting on behalf of employer

42. parties agree to act in concert to bring about a common end which is illegal, dangerous or one in which negligence can be anticipated.

jointly and severally liable – for whole amount, even if particular joint tortfeasor did not cause the injury


Independently sufficient causal factors

	Penner v Mitchell

1978 Alta CA
	Negligent accident causes 13 months of income loss, but heart problem would have caused 3 
	In calculating damages, take into account non-culpable contingencies e.g. unemployment, illness, accidents and business depression

do not take into account culpable contingencies, e.g. other torts

	Dillon v Twin State Gas and Elec Co

1932 NH SC
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	boy falling off bridge grabs live wire and is electrocuted 
	Without the live wire, the boy would have died or been maimed by the fall

43. If he died, no liability for the electrocution, 

44. If maimed, liability only for the lost earning potential of a maimed boy


Remoteness

	Re Polemis and Furness, Withy & Co.

1921 UK KB
	dropped plank ignites benzine fumes, ship destroyed in fire
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Directness: a direct connection between Δ’s breach and Π’s loss will lead to liability, even if the sequence of events is not reasonably foreseeable.

	The Wagon Mound (no. 1) Overeseas Tankship (UK) Ltd v Morts Dock & Eng Co.

1961 UK PC
	A furnace oil spill gets ignited and burns Π’s dock
	The Rule:
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Foreseeability: A man must be responsible for the probable consequences of his act

	Hughes v Lord Advocate

1963 UK HL
	boy knocks paraffin lamp into manhole, explosion causes him to fall in and get badly burned
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The Kind of Injury: If the injury did not “differ in kind” from what was foreseeable, Δ is still liable

Severity or difference in degree: irrelevent

	Smith v Leech Brain & Co.

1962 UK QB
	Molten metal burns lips previously exposed to tar and thus pre-disposed to cancer
	The Thin Skull Rule: The tortfeasor takes his victim as he finds him. If an injury is reasonably foreseeable, the defendant is liable for the damage the plaintiff suffers from it.
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Is injury, not outcome, reasonably foreseeable?

	Marconato v Franklin

1974 BC SC
	Car accident triggers major personality change
	The Thin Personality: The Thin Skull Rule also applies with a predisposition caused by a personality disorder

A wrongdoer takes his victim as he finds him… with all the victim’s peculiar sucsceptibilities and vulnerabilities

	Dredger Liesbocsch v Steamship Edison

1933 UK HL
	low on funds ship owner has to rent
	[image: image75.jpg]



The Thin Wallet: a plaintiff cannot claim for economic harm caused because they were low on money 

	Alcoa Minerals of Jamaica v Broderick

2000 UK PC
	smelting plant damages to Π’s roof would have cost $211K, goes to $938k at judgement 
	No absolute rule to the effect that Π cannot cannot recover full value of loss exacerbated by Π’s impecuniosity, if it is reasonably foreseeable that Π would be impecunious.


The Possibility of Injury

	The Wagon Mound (no. 2) Overeseas Tankship (UK) Ltd v Miller SS Co. Pty.

1967 UK PC 
	Π’s boats burn; evidence led that it was foreseeable the oil would ignite 
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Preventable: If it is clear that the reasonable man would have realised or foreseen and prevented the risk then liability must follow.

Illegality is a factor

	Assiniboine South School Division, No. 3 v Greater Winnipeg Gas Co

1971 Man CA

Aff’d 1973 SCC
	Father modifies Ski Daddler, son crashes it and breaks poorly placed gas pipe, school burns down
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Type of Injury: When one permits a power toboggan to run at large, or when one fires a rifle blindly down a city street, one must not define narrowly the outer limits of reasonable prevision. The ambit of foreseeable damage is indeed broad

The Gas Co.: persons are not bound to take extravagant precautions but they must weigh the probability of injury resulting and the probable seriousness of the injury..
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Intervening Causes

	Bradford v Kanellos

1973 SCC
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	Within the Risk

1. flash fire

2. extinguisher

3. hissing noise

4. “it’s gonna explode”

5.general panic

6. Π injured
	Martland J: Causation? Is the negligent event that caused the damage “within the risk” of the negligent act?

Spence (dissent): the operation of an intervening force will not ordinarily clear a defendant from further responsibility, 

· if it can fairly be considered a not abnormal incident of the risk created by him -- if, as sometimes expressed, it is "part of the ordinary course of things". 

· No distinction between forces of nature, like rain or ice, on the one hand, and the action of human beings even when consciously controlled, on the other.

	Price v Milawsk

1977 Ont CA
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	Doctor 1: orders X-ray of foot, not ankle

Doctor 2: relies on 1st X-ray


	A person doing a negligent act may be held liable for future damages arising in part from the subsequent negligent act of another, and, in part, from his own negligence, where such subsequent negligence and consequent damage were reasonably foreseeable as a possible result of his own negligence

	Hewson v Red Deer

1976 Alta TD
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	Event is the very kind of thing

Operator leaves key in tractor, someone crashes it into a house
	If what is relied upon as novus actus interveniens is the very kind of thing which is likely to happen if the want of care which is alleged takes place, the principle embodied in the maxim is no defence. 

It is not necessary to show that this particular accident and this particular damage were probable; it is sufficient if the accident is of a class that might well be anticipated as one of the reasonable and probable results of the wrongful act.


Assessment of Damages

	Nominal
	Recognize breach of plaintiff’s rights when no damages

“Contemptuous” damages – minor infraction, judge disproves of it being brought to trial

Not available in Negligence (no damage = no negligence)

	Compensatory
	Put plaintiff in position without the tort

	Punitive/

Exemplary
	Malicious, outrageous, vicious, high-handed or otherwise socially unacceptable conduct warrant punishment or deterrence

	Andrews v Grand & Toy Alberta Ltd.

1978 SCC

Negligent traffic accident partly to blame for Andrews becoming a paraplegic
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	Personal Injuries
	Appeals Court can only change a damage award if law was misapplied

Award Amounts as

1) Pecuniary Loss

    a) Future Loss

    b) Lost Earning Capacity

    c) Considerations relevent to (a) and (b)

2) Non- Pecuniary Loss (Pain and Suffering)

	
	(a) Future Care
	Mitigation? No duty of plaintiff to mitigate costs, but there is a duty to be reasonable.

Life expectancy as injured

Contingencies of life: Discount some of the award, but do not double count the life-shortening in (2)

Include living necessities

Self-extinguishing sum for future care

	
	(b) Lost Earning Capacity
	net earnings and not gross earnings (look at likely average)
Remove living necessities expenses that would have been incurred anyway from earning capacity

	
	(c) Considerations
	Discount Rate for Present Value: use present rates of return on long-term investments and to make some allowance for the effects of future inflation. (ILT = 10%, Inf= 3%, Rdis = 7%)

No consideration of tax 

	
	Non-Pecuniary Loss

Pain & Suffering: Modest & Conservative
	The award must be fair and reasonable, fairness being gauged by earlier decisions 

Functional: “reasonable solace for his misfortune" Variation should be made for what a particular individual has lost in the way of amenities and enjoyment of life, 

The same every where in Canada

only one figure for all non-pecuniary losses, including such factors as pain and suffering, loss of amenities, and loss of expectation of life


Survival Actions and Wrongful Death

	Survival Statutes
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	Allows estates of the dead to sue

Allows the dead to be sued

Limitations on actions (e.g. defamation, wrongful imprisonment, etc.) and headings (e.g. non-pecuniary)

Varies by province

	Baker v Bolton

1808 UK HL
	Common Law
	no compensation to dependants for death of loved one

	Family Law Act

Fatal accidents Legislation
	Who
	Right of dependants to sue in tort

61.  (1)  the spouse, same-sex partner, children, grandchildren, parents, grandparents, brothers and sisters

	
	(2)  The damages recoverable
	(a) actual expenses reasonably incurred for the benefit of the person injured or killed;

(b) actual funeral expenses reasonably incurred;

(c) a reasonable allowance for travel expenses actually incurred in visiting the person during his or her treatment or recovery;

(d) nursing, housekeeping or other services for the person provided by the claimant provided, a reasonable allowance for loss of income or the value of the services; and

(e) compensation for the loss of guidance, care and companionship that the claimant might reasonably have expected to receive from the person 

	Death of the Family Provider

Keizer v Hanna

1978 SCC
	Renfrew toolroom foreman killed by negligence
	Deduct from salary:

· provider’s personal use and support

· taxes

· some contingencies

· amount already paid by insurance

	Death of a Dependant
	Awarded under Statute

Limited because legislation intended mainly for pecuniary loss compensation

Requires proof on balance of probabilities that Π would have suffered financial loss


Damages for Property Loss

	The Property Itself
	Damaged or Destroyed, valued on:

· repair

· replacement

· loss in value

Commonplace: least expensive 

Unique: whatever comes closest to replacing the thing

Betterment deduction: possible to avoid Π’s enrichment

	Consequent Losses
	Generally reimbursed

Thin wallet rule relaxed Alcoa Minerals

	Mitigation
	Higher duty than in personal injury


Collateral Benefits

	Raytch v Bloomer

1990 SCC
	Police officer gets sick pay while off
	Defendant is entitled to a reduction for benefits paid for the loss by others

	Cunningham v Wheeler

1994 SCC
	Union railways man gets sick pay while off
	Defendant is not entitled to a reduction if the benefit was paid for by the plaintiff

	Subrogation
	A party (e.g. insurer) who has paid an indemnity for a loss is entitled to recover excess compensation received for the same loss


Defences

Contributory Negligence

	Common Law I
	
	If Π had contributory negligence, Π had no claim

	Common Law II
	
	If Π had contributory negligence and “the last clear chance” to avoid the harm, Π had no claim

	Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., 

[1997] SCC
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	McLachlin: “the contributory negligence bar… no longer comport(s) with the modern view of fairness and justice” (even without statutes)


Conduct Constituting Contributory Negligence

	Walls v Mussens Ltd

1969 NB CA
	throwing snow on gasoline fire
	Agony of the Moment: a person's conduct, in the face of a sudden emergency, cannot be judged [against] reasonable behaviour in the light of hind-knowledge and in a calmer atmosphere 

The test to be applied… whether what he did was something an ordinarliy prudent man might reasonably have done under the stress of the emergency.

	Gagnon v Beaulieu

1977 BC SC
	passenger in crash didn’t wear seat belt
	(a) Failure to take a step which a person knows or ought to know to be reasonably necessary for his own safety.

(b) it appears from the evidence that with the step, injuries would have been prevented or the severity thereof lessened, then the failure to take the step is negligence which has contributed to the nature and extent of those injuries.

(c) Onus: With seatbelts, the onus is on the defendant to satisfy the court, (BoP), not only that the seat belt was not worn but also that the injuries would have been prevented or lessened with it. {Generalize to other examples}


Apportionment of Loss

	Negligence Act
	Jointly and severally to the degree of fault
	Allows for aportionment by %

50/50 if impossible to tell

Question of fact

Applies to Negligence, not to strict liability torts

	Mortimer v Cameron

1994 Ont CA
	severed spine when “protection expected of a wall” not met
	A company that has an ongoing duty to look after something is going to be more liable than a party who was only supposed to look after it once a long time ago


Voluntary Assumption of Risk
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Dube v Labar

1986 SCC
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	Full Defence

drunk guy lets another drunk guy drive him, grabs at the steering wheel, car flips
	Volenti will arise only where the circumstances are such that it is clear that the plaintiff, 

· knowing of the virtually certain risk of harm, 

· in essence bargained away his right to sue.
· an understanding on the part of both parties that the defendant assumed no responsibility to take due care and that the plaintiff did not expect him to.  

The acceptance of risk may be express or implied from the conduct of the parties, 

Drunk driving – Rare: It requires an awareness of the circumstances and the consequences of action that are rarely present on the facts of such cases at the relevant time.



Participation in a Criminal or Immoral Act

	Full Defence

Hall v Hebert

1993 SCC
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Drunk guy sues friend for letting him drive his “souped-up muscle” car
	McLachlin (on the majority side)
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	Grant the Ex turpi causa defence only if necessary from the viewpoint of maintaining the integrity of the legal system. 

· where a damage award in a civil suit would, in effect, allow a person to profit from illegal or wrongful conduct, or would permit to an evasion or rebate of a penalty prescribed by the criminal law. 

· Compensation for personal injuries do not constitute profit. 

No lost earnings damages for criminal activity

No punitive or exemplary damages for Ex turpi causa

the onus of establishing the exceptional circumstances should rest with the defendant. 

volenti non fit injuria does not arise by inference from the fact of an illegal bargain. 
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Cory dissent
	Drop Ex Turpi as a defence and negate the duty of care when it arises on Anns Policy negation; or

Infer Volenti non fit injuria from the fact of an illegal bargain


Inevitable Accident

	Rintoul v. X-Ray and Radium Industries Ltd

1956 SCC
	1952 Dodge rear-ends Π when “brakes fail”
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	defence of inevitable accident:  

(1) that the failure could not have been prevented by the exercise of reasonable care on Δ’s part and 

(2) that, once the failure occurred, Δ could not have avoided the harmful act by using reasonable care


Proof of Negligence

	Legal burden of proof
	the burden of proving an issue on the balance of probabilities

	Evidentiary burden of proof
	the practical desirability of adducing evidence in support of ones position

Π – must establish prima facie case

Δ – if prima facie case met

· adduce evidence to rebut Π’s case

· adduce evidence of any defence

	Balance of probabilities
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	More than 51%

The trier of fact must feel an actual persuasion based on a preponderance of probability

	Wakelin v. London & South Western Ry Co.

1886 UK HL
	no evidence of anybody’s negligence
	The plaintiff is bound to prove the affirmative of the proposition 

Proving defences rests with the defendant


Statutes and shifting burden
	MacDonald v Woodard

1974 Ont Co Ct
	Π crushed while jump-starting Δ’s car
	Highway Traffic Act: rebuttable presumption of negligence – when loss or damage sustained from a motor vehicle on a highway, the onus of proof that it was not caused by negligence or improper use lies with the owner or driver.

HTA excludes passengers, 2-car accidents, railway vehicles

Π must prove that damage was sustained from the operation of the motor vehicle.


Directly caused injury: unintended trespass

	Dahlberg v Naydiuk

1969 Man CA
	Hunter fires onto farmland without permission, shoots farmer 
	In trespass, once the plaintiff proves injury from the defendant’s application of force, the defendant bears the onus of showing the absence of intention and negligence.

“Negligent Battery”


Multiple Negligent Defendants

	Cook v Lewis

1952 SCC
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who shot Lewis?
	Rand: If Δ’s negligent act destroys the proof of which actor is to blame, Δ must prove that Δ’s negligence did not cause the harm

Cartwright (+2): When multiple parties performed negligent acts, an unknown one of which caused the injury, the onus shifts to each party to prove that it was not him or her, {because Δ is in a better position to know.}


Res Ipsa Loquitar – the thing speaks for itself

	Byrne v Boadle

1863 UK Exch
	barrel of flour falls from window
	1. Defendant had sole management and control of the instrumentality of harm

2. the occurrence must have been one that does not, in the ordinary course of events happen without carelessness
3. No direct evidence as to how or why the accident occurred.

	Fontaine v. British Columbia (Official Administrator)

1997 SCC
	Loewen and Fontaine die when truck goes over embankment during torrential rain, Fontaine’s widow sues
	Res Ipsa Loquitar  is expired and no longer a separate component in negligence actions.   

 The circumstantial evidence that the maxim attempted to deal with is more sensibly dealt with by the trier of fact, who should weigh the circumstantial evidence with the direct evidence to determine whether the plaintiff has established on a balance of probabilities a prima facie case of negligence against the defendant.  

If such a case is established, the plaintiff will succeed unless the defendant presents evidence negating that of the plaintiff.

Circumstantial evidence must point to guilt with mathematical accuracy 
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Snell v. Farrell

[1990] SCC

see also p. 24
 
	Inference 

Onus
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	The legal or ultimate burden of proof is determined by the substantive law "upon broad reasons of experience and fairness":. In a civil case, the two broad principles are:

1. the onus is on the party who asserts a proposition, 

2.that where the subject matter of the allegation lies particularly within the knowledge of one party, that party may be required to prove it.

	
	Reversing Onus
	all evidence is to be weighed according to the proof which it was in the power of one side to have produced, and in the power of the other to have contradicted.


Assess damages in separate amounts





Novus actus interveniens: non-foreseeable subsequent act





BAD LAW





mutatitis mutandis





not closed





ex turpi causa non oritur actio


“no action will arise from a bad cause”





volenti non fit injuria “to one who is willing no harm is done”





Onus Burden of proof is on the defendant





“including broad considerations of policy;...it is just to impose a duty”
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