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Intentional Torts

The Early Years

	Scott v Shepherd

1773 UK
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the lit squib
	Trespass – injuries directly caused and either intent or negligence

Case -  injuries indirectly caused and either intent or negligence

Direct – can involve a chain of people responding in a natural way

He who does the first harm is liable

	Leame v Bray

1803 Eng KB
	carriage on wrong side of  road
	Π is liable for injury directly caused when he drives on the wrong side of the road

	Williams v Holland

1833 UK
	careless carriage operation injures boy
	Choice between case and trespass when there is a direct, negligent act.

	Holmes v Mather

1875 UK
	Servant tries to stop runaway horses
	If it’s not intentional or negligent it’s not trespass

Onus: in cases of direct interference only, the burden of proof is on the defendant to show that his actions were not wrongful.

	Cook v Lewis

1952 SCC
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who shot Lewis?
	Onus Where Π has shown Δ has injured Π with direct force, the onus is on Δ to show that “such trespass was utterly without his fault”


Intentional Interference with the Person

	Elements
	Volition
	Conscious desire to perform the act “exercise of control”

	
	Intent
	Was there a desire to cause harm?

Imputed (Constructive) – obvious outcome of action?

Transferred intent – desire to harm one party, but instead harmed another 

	Related Issues
	Motive
	Not generally an element, but is essential in some trespass on the case to establish “malicious intent”
praiseworthy motive may establish a valid defence

may affect damages

	
	Duress
	Does not negate volition and intent; Not a defence

May be considered in damages

	Children and mentally ill
	liable if appreciated “the nature and quality of the act”

	Parents
	liable if negligent in supervising or controlling their children

	Smith v Stone

1647 KB
	Stone carried onto Smith’s land
	“he that drives my cattel into another mans land is the trespassor against him, and not I who am owner of the cattell”

	Gilbert v Stone

1648 KB
	Now Stone’s got armed men forcing him to steal a gelding
	Duress: “I may not do a trespasse to one for fear of threatnings of another”

	Miska v Sivec

1954 Ont CA
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	a bad-blood shooting
	Provocation is not a defence, it may mitigate damages.

The conduct of Π to be considered provocation must have been

1. such as to cause Δ to lose his power of self-control 

2. and must have occurred at the time of or shortly before…”

	Hodgkinson v Martin

1929 BC CA
	Δ thought he had the right to eject Π
	Sincere but mistaken belief of law does not alleviate legal responsibility, but does mitigate damages (if no harm done)
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Exemplary damages given only when there is “conscious wrongdoing in contumelious disregard of another’s rights”



	Ranson v Kitner
1888, Ill CA
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	Mistake of fact: Δ is liable for damage caused notwithstanding they were acting in good faith.


Battery

	Bettel v Yim

1978 Ont Co Ct
	shopkeeper shakes boy, bloodied his nose
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Battery: intentional infliction upon the body of another of a harmful or offensive contact.

An intentional wrongdoer is responsible for all the harm that flows from his conduct, even unintended, unforeseeable consequences

	Lloyd’s v. Scalera 

2000 SCC
	bus driver has sex with minor
	Onus is on Δ to show there was consent, i.e. that it was not harmful or offensive, not on Π, even in sexual battery


Assault

	the intentional creation in the mind of another of a reasonable apprehension of immediate physical contact

	Holcombe v Whitaker

1975 Ala SC
	“if you take me to court, I will kill you”
	“words standing alone cannot constitute an assault, they may give meaning to an act and both, taken together, may constitute an assault”

a show of force, accompanied by an unlawful or unjustifiable demand, … is an assault.

	Police v. Greaves 1964 N.Z. (C.A.)
	“step closer and you get this straight through your #*@ guts”
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Conditional threats are assault where Δ. is menacing enough for the threat to be taken seriously
	

	Tubervell v Savadge 1669UK
	“…were it not assize time”
	Conditional threats are not assault where Δ. clearly has no intention of carrying out the threat


False imprisonment

	“An act or omission which has as its direct result the total confinement of another within definite boundaries.”

Total restraint of movement; no reasonable means of escape

No need for any actual or threat of force or direct contact

Π does not have to be conscious of confinement
	Defences

· not wrongful

· not intentional or negligent

· consent

· self-defence

· defence of 3rd party

· legal authority

	Bird v Jones

1845 UK
	stopped on a highway
	imprisonment is a total restraint of liberty of the person, for however short a time, and not a partial obstruction of his will

	Campbell v. SS Kresge

1976 NS TD
	“come into store to avoid embarrassment”
	If Δ uses the force of his position to take Π in an undesired direction out of fear of the consequences, it is false imprisonment.

	Herd v. Weardale Steel, Coal & Coke Co. 

1915 H.L.
	Mine wouldn’t bring up Π
	it is not false imprisonment to hold a man to the conditions he has accepted when he goes down a mine.
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Malicious Prosecution

	To succeed in an action for malicious prosecution:

a) the proceedings must have been initiated by the defendant;

b) the proceedings must have terminated in favour of the plaintiff;

c) the absence of reasonable and probable cause;

d) malice, or a primary purpose other than that of carrying the law into effect

and loss or damage
	Defences

· actual belief

· no malice

	Nelles v. Ontario (1989) SCC
	prosecuted for killing babies
	reasonable and probable cause: There must be both actual belief on the part of the prosecutor and that belief must be reasonable in the circumstances.

Malice: a fraud on the process of criminal justice,  perverted or abused his office and the process of criminal justice


Intentional infliction of nervous shock

	Wilkinson v. Downton 

1897 UK QB
	bad practical joke, husband “smashed up”
	1)An act wilfully calculated to cause harm to the plaintiff to infringe her personal saftey

2) actual physical (expanded later to incl psych ) harm caused

	Radovskis v. Tomm
1957 Man QB
	Δ rapes child, mother has nervous shock
	no visible and provable illness? no nervous shock

	Samms v. Eccles 1961 Utah SC
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indecent phone calls
	In the USA there is a valid action if:

Δ engaged in conduct with the purpose of inflicting emotional distress 

and any reasonable person would have known such would result


Innominate Intentional Torts

	Wilkinson viewed as establishing an innominate intentional tort action for all unjustified, intentionally-inflicted bodily injuries
	Examples

· infecting someone with a disease

· setting a trap in someone’s path

· poisoning food

· removing essential medicine


Protection of Privacy

	Motherwell v. Motherwell

1976 Alta CA
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harassing phone calls
	invasion of privacy through abuse of the phone system: “a nuisance of this kind, to be actionable, must be such as to be a real interference with the comfort or convenience of living according to the standards of the average man.”

	Saccone v. Orr 1981 Ont Co Ct
	Δ played recorded message w/o permission
	taping of a private conversation and also its publication without permission are invasions of privacy

	Lipiec v Borsa

1996 Ont GD
	surveillance camera aimed at neighbour’s yard
	“redress for overlooking or spying on the premises of others for the sole purpose of causing annoyance”
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	Hollinsworth v BCTV

1999 BC CA
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No consent to being on TV
	Privacy Act [RSBC 1996] (BC, MB, NF, NS, SK; not in ON) 

1 (1) It is a tort, actionable without proof of damage, for a person, wilfully and without a claim of right, to violate the privacy of another.

(2) The nature and degree of privacy to which a person is entitled in a situation or in relation to a matter is that which is reasonable in the circumstances, giving due regard to the lawful interests of others.
(3) In determining whether the act or conduct of a person is a violation of another's privacy, regard must be given to the nature, incidence and occasion of the act or conduct and to any domestic or other relationship between the parties.

(4) Without limiting subsections (1) to (3), privacy may be violated by eavesdropping or surveillance, whether or not accomplished by trespass


Misfeasance in public office

	Odhavji Estate v. Woodhouse, 

2003 SCC
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	police don’t cooperate with SIU after shooting the unarmed Mr. Odhavji


	The failure of a public officer to perform a statutory duty can constitute misfeasance in a public office. 

Misfeasance is not limited to unlawful exercises of statutory or prerogative powers. 

It is an intentional tort distinguished by 

(1) deliberate, unlawful conduct in the exercise of public functions; and 

(2) awareness (subjective) that the conduct is unlawful and likely to injure the plaintiff.

A plaintiff must also prove the requirements common to all torts, specifically, that the tortious conduct was the legal cause of his or her injuries, and that the injuries suffered are compensable in tort law.


Intentional Interference with Chattels

Trespass to Chattels / Conversion

	Trespass to chattels
	interfering with property

could lead to disgorgement; Oughton v Seppings (1830)

no need for proof of loss; William Leitch v Leydon (1931)

	Fouldes v. Willoughby (1841) UK
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taken off ferry
	Conversion:

3. party taking goods should intend some use to be made of them, by himself or by those for whom he acts

4. or owing to his act the goods are destroyed or consumed

	MacKenzie v. Scotia Lumber Co 

1913 NS SC
	Lumber Co takes raft by mistake, returns it immediately
	An innocent mistake is not a defence to conversion.

“until this case arose, there never was anybody wrongheaded enough to make such an accident the subject of an action at law.”

If goods returned, Π cannot receive the value for them

	373409 Alberta Ltd. (Receiver of) v Bank of Montreal 

2002 SCC
	cheque fraudulently deposited to wrong account
	The tort of conversion "involves a wrongful interference with the goods of another, such as taking, using or destroying these goods in a manner inconsistent with the owner's right of possession"
A bank will be held liable for conversion when they give money to someone without the authorization of the owner of the cheque.

Conversion is strict liability

Dealing with another’s chattel in a manner authorized by the rightful owner is consisten t with the owner’s right of possession, and does not qualify as interference.

	Aitken v Gardiner 

(1956) Ont HC
	Δ mistakenly bought shares stolen from Π.
	Damages: generally, plaintiff is entitled to market value at time of conversion
But the plaintiff may recover, in addition to the value of the property… any additional damage sustained by reason of the conversion which is not too remote.”

If increase in value is due to action by Δ, Π is not entitled to extra value


Detinue

	Gen & Finance Facilities Ltd v Cooks Cars (1963) UK CA
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Π wants a crane that Δ seems to have
	Π can elect to pursue an action for Conversion or Detinue in some cases.

Conversion is “a single wrongful act and the cause of action accrues at the date of conversion”.

· Unqualified refusal to deliver up a chattel could constitute conversion

· Pecuniary damages only, generally the value of the res at time of conversion plus “consequential damage flowing from the conversion and not too remote to be recoverable in law”

· A judgement does not entitle Π to the assistance of the court in recovering possession of the chattel. 

Detinue is “a continuing cause of action which accrues at the date of the wrongful refusal to deliver up the goods and continues until delivery up of the goods or judgement in the action for detinue.

· Demand for delivery an essential element

· Δ in actual possession or “estopped from denying” possession

· Three Judgements possible:

1. Assessed value of chattel plus damages for detention

2. Return of chattel or Assessed value plus damages for detention (Δ’s choice, but Π may apply for specific restitution by writ of delivery)

3. Return of chattel plus damages for detention

· Value is assessed at time of judgement

	Aitken v Gardiner 

(1956) Ont HC
	Δ mistakenly bought shares stolen from Π.
	Detinue – Π need only prove :
1) the chattel in the possession of Δ who refuses to deliver 

2) and if Δ no longer has possession, Δ parted with it wrongfully.

	
	Conversion
	Detinue

	Grounds
	party taking goods should intend some use to be made of them, by himself or by those for whom he acts

or owing to his act the goods are destroyed or consumed
	that the chattel was in the possession of Δ who refuses to deliver it 

and  if Δ no longer has possession Δ parted with it wrongfully

	Damages
	Assessed value at time of conversion 
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and any additional damage sustained by reason of the conversion which is not too remote at trial date
	Assessed value plus damages for detention at judgement date
or Return of chattel or Assessed value plus damages for detention (Δ’s choice, but Π may apply for specific restitution by writ of delivery)

or Return of chattel plus detention damages


Intentional Interference with Real Property

Trespass to Land

	Trespass may be committed by:
	5. entering in person

6. propelling an object onto the property
7. failing to leave after permission to enter is terminated
8. bringing an object onto the land and failing to remove it.

	To maintain an action:
	Π must be in possession at the time of intrusion

except “trespass by relation” allows a sort of backdating to when right of entry was gained by the possessor.
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Motive and mistake are irrelevant.

Liability is for all outcomes, foreseeability is not a factor.

Δ cannot raise jus tertii unless a 3rd party with a better claim to possession than Π authorized Δ’s entry.

Ejectment: not a tort action,  a proprietary action to recover land from a possessor with less title than Π

High punitive damages awarded by Canadian courts for high-handed and arrogant trespass.

	Entick v. Carrington (1765) UK
	Δ claiming authority under a warrant broke into Π’s home 
	“No man can set his foot upon my ground without my license…”

“If he admits the fact, he is bound to shew by way of justification, that some positive law has empowered or excused him.

Damages not required for action to succeed.


	Turner v. Thorne 1960 Ont. HC
	Π trips over boxes left mistakenly by Speedit man
	“Trespass to land consists in any unjustifiable intrusion by one person upon land in the possession of another…”
Mistake is no defence

Stuff left on the land is trespass whether or not the actor has the ability to remove it
Δ is liable for consequences that flow from the trespass
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	Harrison v. Carswell 

(1976) SCC
	Labour picketing at the Polo Park Shopping Centre
	Shopping mall owners can keep out anyone they want as long as they are not acting out of caprice or whimsy or mala fides


Trespass to Airspace and Subsoil

	Bernstein v. Skyviews & Gen.

1978 UK
	aerial photo
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Π owns the air above his house only to “such a height as is necessary for the ordinary use and enjoyment of his land and the structures upon it.” 

	Atlantic Aviation Ltd v NS Light & Power Co

1965 NS SC
	overflights and power transmission towers
	Obiter: Overflights are trespass, but they are privileged

Owner may erect structures that interfere with overflights
	

	Austin v. Rescon Construction (1984) Ltd

1989 BC CA
	steel anchor rods below Π’s land
	a landowner in occupation is entitled to refuse permission to enter upon his property for any purpose

	Boehringer v Montalto

1931 NY SC
	sewer 140' below Π
	title to subsoil extends only to the depth which Π can reasonably use 


Mitigation

	Gilbert v Stone

1648 KB
	Duress
	May be considered in damages

	
	Now Stone’s got armed men forcing him to steal a gelding
	Duress: “I may not do a trespasse to one for fear of threatnings of another”

	Miska v Sivec

1954 Ont CA
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	Provocation

a bad-blood shooting
	Provocation is not a defence, it may mitigate damages.

The conduct of Π to be considered provocation must have been

9. such as to cause Δ to lose his power of self-control 

10. and must have occurred at the time of or shortly before…”

	Hodgkinson v Martin

1929 BC CA
	Mistake of law

Δ thought he had the right to eject Π
	Sincere but mistaken belief of law does not alleviate legal responsibility, but does mitigate damages (if no harm done)

Exemplary damages given only when there is “conscious wrongdoing in contumelious disregard of another’s rights”




Defences

Consent

	Consent must be free, voluntary and informed

may be explicit (verbal or written), or implicit (participation, demeanour or other behaviour)

	Onus
	Traditionally on Π as a substantive element of the tort

but generally, in Canada, burden of proof for consent rests with Δ; Scalera

	Competency
	for valid consent, person consenting must be able to appreciate the nature and consequences of the act to which the consent applies

competent people have the right to make both wise and unwise decisions

statutory exceptions:  Criminal Code provides that consent not a defence in sexual assault of people under 14 

Nature and consequences change with age/maturity

Things that obviate consent:

· Drunkenness

· Drugs

· Mental incompetence

	Wright v McLean

1956 BC SC

“wanna fight?” 
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	Implied Consent: “in sport where there is no malice, no anger and no mutual ill will, combatants consent to take the ordinary risks of the sport in which they are engaged.”

But only while the play is fair, and according to rules, and the blows are given in sport and not maliciously

	Agar v Canning

1956 Man CA
	[image: image10.jpg]


hockey injuries
	Exceeding Consent: “injuries inflicted… which show a definite resolve to cause serious injury to another,… should not fall within the scope of implied consent

The leave and licence will include an unintentional injury resulting from one of the frequent infractions of the rules of the game


Vitiation of Consent

	Fraud (Deceit)
	Fraud vitiates consent because consent must be informed

consent based on fraudulently-induced belief will negate consent if:

11. Δ was aware of or responsible for Π’s misapprehension

12. and the fraud relates to the nature of the act (i.e. is not a ‘collateral matter’; broad view, e.g. “hey baby, I’m rich and single” doesn’t vitiate consent)

	
	R v Cuerrier (1998) SCC test for criminal context:  

13. proof using objective standard that accused obtained consent dishonestly (through misrepresentation or material omissions)

14. proof that accused’s conduct exposed partner to significant risk of serious bodily harm to the point that the deceit would not longer negate the consent

	R v. Williams

1923 UK CA
	sex will help you sing…
	if Π doesn’t know that what you’re doing is sex, it’s rape

	Mistake
	Consent vitiated if Π’s consent was induced by a mistaken belief caused by Δ

USA: Δ only had to know about the mistake

Δ’s mistaken belief that Π consented is not a defence.

	Duress
	· Criminal Code (s. 17) defines compulsion (duress) narrowly – ‘credible threat of immediate death or bodily injury’

	Latter v. Braddell 

1880 UK
	Dr examines maid for pregnancy
	For Duress: there must be evidence of force, violence, threat of force or violence, or any other illegal act done or threatened

	Public Policy
	even valid defence of consent may not work for policy reasons, i.e. in cases of sports (fights) where plaintiff clearly outmatched by defendant 

SCC says consent in a fair fight limited to cases where bodily harm neither intended nor caused

Defence negated if defendant exploited position of trust or authority (i.e., don’t reward criminal behaviour/misconduct)

You cannot consent to conduct that is inherently dehumanizing, degrading or that involves sexual gratification from infliction of pain

	Lane v. Holloway 

1968 UK
	un-even fight
	if Π was no match for Δ, consent is vitiated 

	M.(M.) v. K.(K.) 

(1989) BC CA
	foster father gets it on with 15-year-old 
	Consent negated if Δ exploited a position of trust or authority

	Norberg v. Wynrib)

1992 SCC
	sex with pill-addict patient
	Failure to resist or protest is an indication of consent "if a reasonable person who is aware of the consequences and capable of protest or resistance would voice his objection"
However, the consent must be genuine; it must not be obtained by force or threat of force or be given under the influence of drugs.

in determining whether or not there has been legally effective consent to a sexual assault

15. proof of an inequality between the parties which will ordinarily occur within the context of a special "power dependency" relationship.

16. proof of exploitation

	Nelitz v. Dyck (2001) Ont. CA
	Π goes for exam
	The Norberg test applied


Consent to Criminal or Immoral Acts

	Hegarty v. Shine (1878) Ireland CA
	Illicit lover sues for VD infection
	a person cannot recover in tort law for the consequences of her own illegal or immoral conduct = 

ex turpi causa non oritur actio

	Hall v. Hebert (1993) SCC
	Preserving the integrity of the legal system
Damages will not be awarded if they would result in the plaintiff profiting from illegal or immoral behaviour.

The defence would rarely apply to a plaintiff seeking compensation for an actual physical loss

	John Bead Corp v. Soni 

(2002) Ont CA
	Π and Δ both stealing money
	damages will not be refused if the illegal activity is unrelated to the claim

damages will be refused in order to prevent Π from profiting from wrongdoing:

17. where one wrongdoer claims in tort against another for financial loss arising from illegal activity

18. where Π claims as a loss of earnings from an illegal activity


Consent to Treatment and Counselling

	Health care professionals or counsellors must obtain consent for any physical examination, test, procedure, surgery or counselling.

	Informed
	in advance

cover related issues re: records, reporting, disclosure

must relate to specific procedure or treatment undertaken

must be informed of the risks (in Ontario by statute; other jurisdictions this could change the action from battery to negligence)

	Competent
	if patient is competent, only the patient’s consent is required

next of kin only relevant if patient is incompetent, 

19. if patient is competent, discussion with next of kin violates confidence

20. if incompetent next-of-kin must act in good faith, procedure in patient’s best interest

21. no clear legal decisions with .respect .to research

competence: capable of understanding the nature of the proposed procedure and its risks (some provinces have statutory age rules)

A third party can pass on unconscious patient’s instructions

	voluntary 
	consent must be product of conscious mind

reluctant consent based on probation term, threatened expulsion from job or school is still voluntary

	disclosure
	there must be full and frank disclosure of the nature and risks, patient need not understand technical details

	explicit?
	consent may be implicit or explicit; 

attendance provides some measure of implicit consent

	scope
	a patient may limit scope of treatment, professional may refuse to treat if limitations are unreasonable

	emergency
	in an emergency to preserve a patient’s health or life, consent is implicit

	Course of treatment
	general consent to a course of counselling or treatment implies consent to subsequent or subordinate sessions, tests or procedures; negated if patient objects

	withhold?
	right to withhold information that would undermine the patient’s morale is in doubt (rejected in Meyer Estate v. Roger (1991); narrowed in Pittman Estate v. Bain (1994))

	Onus
	Burden of Proof of consent is with the health professional


	Marshal v. Curry (1933) NSSC
	mariner goes for hernia operation loses a testicle
	In an unforeseen medical emergency, a doctor may act through necessity or the “higher ground of duty”

	C. v. Wren 

(1986)
	16-year-old wants abortion
	A young person who clearly “understands fully” the nature of the act, as well as “things like obligation to parents” may consent

	Malette v. Shulman 

(1990) Ont CA
	Refusal need not be informed

Doctrine of Informed Consent:
· undertaken with the patient’s consent 

· “obtained after the patient has been provided with sufficient information to evaluate the risks and benefits of the proposed treatment 

· and other available options.”

In an Emergency Situation to save a life, a doctor may proceed because of

· implied consent or

· reason of necessity

	card in purse says no blood

“under any circumstances”
	


Defences related to the Protection of Person and Property

	Self-defence
	Δ must establish:

22. reasonably believed about to be struck (bona fide mistake privileged; R. v. Fennell [1970])

23. the amount of force used was necessary and reasonable in the circumstances

	
	In determining whether the force used was excessive, consider 

24. nature of force used

25. and the circumstances

26. but not the resultant injury
Deadly force limited to prevent death or physical injury

Striking first may be justified by Π’s prior violent behaviour or reputation (R. v. Scopelilitti (1981)

	Wacket v. Calder (1965) BCCA
	Π “didn’t get up so fast” after 2nd blow
	Δ “ entitled to reject force with force and … is entitled to return blow for blow”

	Defence of third parties
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	Gambriell v. Caparelli 

1974 ON Co Ct
lady hits guy choking her son with garden fork
	“where a person in intervening to rescue another 

27. holds an honest (though mistaken) belief that the other person is in imminent danger of injury, he is justified in using force,

28. provided that such force is reasonable;

and the necessity for intervention and the reasonableness of the force employed are questions to be decided by the trier of fact.”

	
	R v Duffy 1973
	Defence may be used by any third party, not just a relative.


	Discipline
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	Criminal Code s. 43 
	“Every schoolteacher, parent or person standing in the place of a parent is justified in using force by way of correction toward a pupil or child, as the case may be, who is under his care, if the force does not exceed what is reasonable under the circumstances.”

Note: Punishment is not sufficient grounds, it must be “for correction”

	
	R v. Dupperon (1984) Sask CA

Dad raises welts with belt
	Whipping for discipline is not necessarily wrong if it’s “for the benefit of his education”

But it is excessive. “If the child suffers injuries which may endanger life, limbs or health or is disfigured that alone would be sufficient to find the punishment… unreasonable”

	
	Ogg-Moss v. R. (1984) SCC
	s. 43 does not apply to mentally handicapped adults

	
	R. v. Baptiste 1980 On Pr Ct
	Prevailing social standards and customs are relevant, not those of Π

Religion isn’t relevant

	Educators have broad authority to maintain order and discipline at school and school events:

· detaining and questioning students

· taking physical control over students

· enforcing rigorous behavioural, dress and appearance codes
· drug searches (obligation even)


	Defence of Real Property
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	MacDonald v. Hees 

(1974) NSSC

politician clobbered upon entering hotel room
	“It is lawful for any occupier of land, or for any other person with the authority of the occupier, to use a reasonable degree of force in order to prevent a trespasser from entering or to control his movements or to eject him after entry.” - Salmond

Force can be met with force, otherwise, there must be a request for the trespasser to leave.

	
	Dunn v Dom. Atlantic Ry Co

1920 SCC
	An occupier may have to tolerate a trespasser if eviction would pose a foreseeable risk of physical injury 

	
	Big Charles v Merkel

1973 BC SC
	Force likely to cause death or serious bodily injury solely for the purpose of ejecting a trespasser not allowed in Canada

	
	Mistake?
	In the USA, a bona fide mistake of fact will not negate the defence, in Canada 

	Bird v. Holbrook (1828)
	spring gun injures guy retrieving bird
	No warning before violence: “no man can do indirectly that which he is forbidden to do directly”

	Defence and Recapture of Chattels
	Principles
	Δ must be in possession of the chattel or attempting to immediately regain possession or in hot pursuit of the person who had just taken the chattel (An individual cannot invoke the defence once dispossessed.)

before using force , there must be a request for return 

however force can answer force

force must be reasonable. 

	
	Lawful capture
	Force cannot be used against someone who gained possession lawfully (e.g. a bailee who refused return)

	
	Recapture chattels
	Common-law privilege to enter another’s land to recapture chattels in limited circumstances, (e.g. accidental or left there by a wrongdoer); 

If owner of land came into possession unlawfully, forced entry allowed if request for return ignored.

	
	Mistake
	Bona fide mistake of fact will not negate defence of chattels 

but will negate recapture of chattels


	Public Necessity
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	Principles
	Allows an individual to intentionally interfere with the property rights of another 

in order to save lives or to protect the public interest from external threats of nature. 

Action must be reasonable in proportion between the damage caused and the likely public benefit gained.

limited to damage to property, not to harming people.

	
	Complete defence
	privileging both the interference and any resulting damages.

	
	Mistake
	Bona fide mistake will not negate the defence

	
	Dwyer v. Staunton [1947]
	Has applied to trespass when highways are blocked

	Bell Telephone C. v. The Mar-Tirenno 

(1974) Fed CA
	ship goes adrift; anchor snags phone cable
	Causing or contributing to the emergency situation negates the defence of public necessity

	Surocco v Geary (1853) Cal. SC
	Δ blew up Π’s house to prevent the spread of a fire
	“The necessity must be clearly shown”

Owner’s opinion of emergency is clouded by self-interest

Δ’s emergency determination must be reasonable


	Private Necessity
	Fleming, The Law of Torts
	“If the emergency is sufficiently great and the good it is intended to do is not disproportionate to the harm likely to result, one may trespass upon the land of another to save himself or his property.”
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Vincent v. Lake Erie Tpt. Co (1910) Minn SC
	ship damages dock in storm
	Private necessity permits trespass, not damage
For damage: compensation must be made

“those in charge of the dock and the vessel at the time of the storm were not required to use the highest human intelligence, nor were they required to resort to every possible experiment which could be suggested for the preservation of their property, nothing more was demanded of them than ordinary prudence and care”


	Defence of Legal Authority
	Criminal Code
	Specifies rules for arrest. If they are followed, the defence holds


Apportionment of Fault in Intentional Torts

	Legislation in most common law jurisdictions to apportion losses negligence actions between Δ and Π.

In Canada, applies to both “fault or neglect”

Apportionment also arises between various defendants

The wrongful act or negligence by joint parties must be concurrent.

	strict liability tort
	Boma Manufacturing Ltd. v. Canadian Imperial Bank of Commerce, [1996] SCC
	 “contributory negligence… not available in the context of a strict liability tort…would be available in an action for negligence, the notion of strict liability involved in an action for conversion is prima facie antithetical to the concept of contributory negligence” – which I think means, if you don’t lock your bicycle up, the guy who steals it can’t say it’s 50% your fault.

	The Negligence Act RSO 1990
	“Where damages have been caused or contributed to by the fault or neglect of two or more persons, the court shall determine the degree in which each … is at fault… each is liable … in the degree in which they are respectively found to be at fault or negligent.”

	Onus
	Burden of proof  is on Δ to prove contributory negligence by Π on balance of probabilities


Nuisance

Private Nuisance

	General
	Π must have possessory title Hunter v Canary Wharf

Δ is creator of the nuisance or continuer of the nuisance

	340909 Ont. Ltd v Huron Steel Products (Windsor) Ltd (1990) Ont HC

the noisy stamping plant
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	Private nuisance: “Unreasonable interference with the use and enjoyment of the land”

“strike a tolerable balance between conflicting claims of landowners”

Originally a criminal offence, and still is “common nuisance”

	
	“Legal intervention is warranted only when:

29. an excessive use of property causes inconvenience beyond what other occupiers in the vicinity can be expected to bear, 

30. having regard to the prevailing standard of comfort of the time and place”

	
	unreasonable interference?
	Determined by considering:

31. the severity of the interference, having regard to its nature and duration and effect; 

32. the character of the locale;

33. the utility of the defendant's conduct;

34. the sensitivity of the use interfered with.

	
	Π moved
	“It is no defence to a nuisance action that the plaintiff moved to the nuisance.” (Note: but can affect “unreasonable”)

	
	Utility of Δ’s enterprise
	Importance of Δ’s enterprise and its value to the community is a factor in determining if conduct is unreasonable, 

however tends to go to leniency of remedy, rather than liability

and balanced by whether same utility could be achieved without interference

	
	Sensitive use
	An apartment building in a mixed neighbourhood is not a sensitive use

	Kent v Dom. Steel & Coal Corp. Ltd 

(1965) Nfld SC
	Other Manner?
	If Δ can adopt a manner to use their land to the same effect and avoid the nuisance, they are being unreasonable.

	Andrews v. RA Douglas 

(1977) NS CA
	No Physical Damage?
	If interference falls short of physical damage it must be continuous before it will constitute a nuisance

	Hunter v. Canary Wharf [1997] UK
	Standing
	Only possessors may bring action

	
	Zoning
	Δ free to build any structure that is compliant with zoning law

	Turner v. Delta Shelf Co (1995) BCSC
	3rd Party?
	Δ may be liable if Δ doesn’t take steps to abate actions of 3rd parties on her property.

	Kerlenmar Holding Ltd v. Matsqui (District) (1991)
	Limits
	Provincial limitations act generally provide that actions expire after 6 years, but nuisance cause of action arises each day it continues.

	Ryan v. Victoria (1999)
	Statutory Authority
	If only one method is practically feasible, it must be established that it was practically impossible to avoid the nuisance.

	e.g. Manitoba Nuisance Act
	Statutory Immunity
	Statutes may confer immunity on Defendants if they comply with various legislations

	Eastern & South African Telegraph Co. v. Cape Town Tramways [1902]
	Π’s use
	Δ “cannot increase the liabilities of his neighbour by applying his own property to special uses, whether for business or pleasure”

	Schenck v. R (1981) Ont. HC aff’d SCC
	20 years

Prescription
	After 20 years with awareness and no complaints, there is no cause of action.

	Bradford Corpn. v. Pickles 

[1895] AC 587
	Motive
	Motive of Δ is immaterial.  But Remi thinks this is bad law 

	Christie v. Davey [1893]
	Motive & Noise
	but noise for the purpose of vexing and annoying the neighbours is not okay.

	Rushmer v Polsue & Afieri Ltd. 1906
	Fresh Noise
	“the addition of a fresh noise may give rise to a nuisance no matter what the character of the locale.

	Hollywood Silver Fox Farm Ltd v Emmett 

[1936] 2 KB 468
	Δ had his son fire shots to disrupt Π’s fox farm
	Farming of foxes is a perfectly legitimate activity

A nuisance by noise (if not malicious) is emphatically a question of degree

Deliberate and malicious noises made to annoy constitute nuisance
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	Nor-Video Services Ltd v Ont. Hydro

1978
	TV, new tech?
	Viewing television is “an important incident of enjoyment of property”

Signals that changing technology will change what can count for valid property use
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	Tock v. St. John’s Metropolitan Area Board (1989) SCC
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A

 blocked storm sewer caused a huge flood in the Tock’s basement
	The lack of negligence is no defence to private nuisance.

	
	Random Damage

LaForest & Dickson:
	“the fact that the operation of a given system will inevitably visit random damage on certain unfortunate individuals among the pool of users of the system does not tell us why those individuals should be responsible for paying for that damage.

	
	Defence of statutory authority test

Lamer, Wilson L’Heureux-Dubé:
	Defence of statutory authority applies if the legislation:

35. imposes a duty and nuisance is inevitable, then the nuisance is authorized, no recovery in the absence of negligence

36. confers an authority, is specific as to manner or location and nuisance is inevitable as authorized, then the nuisance is authorized, no recovery in the absence of negligence

37. confers an authority, and gives discretion not only whether to do it, but also how and where, then it must do it in a manner to avoid the creation of a nuisance. If it gives rise to a nuisance, it will be liable, whether negligent or not.

	
	The Railway Buiding Age

Sopinka
	Burden of proof on defence of statutory authority is on the party advancing the defence. 

If only one method is practically feasible, it must be established that it was practically impossible to avoid the nuisance. 

This business about imposed duties made sense in the “railway building age”, but not now; LaForest’s test doesn’t make sense either.

	Abatement

To stop a nuisance, you may trespass
	Factors considered

38. does the nuisance regularly manifest itself 

39. and require an immediate remedy;

40. will the benefit of abatement be lost by waiting for a judicial remedy;

41. and can the abatement be effected without a breach of the peace or unnecessary damage?

	Defences to nuisance

Note: elements of strict liability
	Effective
	“Reasonable use having regard to the fact that he has a neighbour”; Huron Steel

	
	Ineffective
	Reasonable use of Δ’s property

Apportionment doesn’t apply because Π’s conduct is irrelevant

Π came to the nuisance

No other location would be suitable for Δ’s activities

All possible care and skill are being used to prevent the nuisance (lack of negligence)


Public Nuisance

	Widespread, indiscriminate – Denning in A-G v PYA Quarries

Interference with a public right – McRae v British Norwegian Whaling Co. Ltd.

	Elements
	42. Any activity that unreasonably interferes

43. With public’s interest

44. In questions of health, safety, comfort or convenience

	Test
	Π in private action for public nuisance must prove s/he has suffered some ‘special damage’ beyond that experienced by the general public.

Based on unreasonable interference with a public “peace and comfort” or interest, such as 

· right of passage on a public highway or waterway,  

· unimpeded flow of streams and rivers, 

· general public interest in unpolluted air and drinking water

· plaintiffs injured on public sidewalks, highways or waterways (largest category of action)

· Affects general community, not just individuals

	To bring action forward
	45. A-G of province brings criminal charge against someone for public nuisance (A-G’s discretion)

46. A-G brings common law civil law action (A-G’s discretion)

47. A-G able (very rare) to consent to action in relator (private citizen sues defendant in name of A-G)

48. Private suit by individual/legal entity for public nuisance

	A.-G. Ont. V. Orange Productions Ltd 

[1971 ON SC]
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injunction to prevent big rock concert
	“any nuisance is ‘public’ which materially affects the reasonable comfort and convenience of life of a class of Her Majesty's subjects …. 

It is not necessary to prove that every member of the class has been injuriously affected; 

it is sufficient to show that a representative cross-section of the class has been so affected for an injunction to issue.”

“a normal and legitimate way of proving a public nuisance is to prove a sufficiently large collection of private nuisances” A-G v PYA Quarries Ltd. (1957)

“Neighbourhood” sufficiently defines the area affected by a public nuisance

	Hickey v. Elec. Reduction Co.  

(1970 Nfld SC)
	Phosphourous poisoning fish in Placentia Bay
	Rule for private suit standing:  plaintiffs had to suffer some ‘special damage’ beyond that experienced by general public
some particular, direct and substantial interest


Remedies for Nuisance
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Mendez v. Palazzi 

1976 Ont Co Ct

Willow roots threaten home
	For damages

from Shelfer v. London Electric Lighting Co. [1895]
	49. If the injury to the plaintiff’s legal rights is small,

50. And is one which is capable of being estimated in money,

51. And is one which can be adequately compensated by a small money payment,

52. And the case is one in which it would be oppressive to the defendant to grant an injunction

	
	For an injunction:
	53. there must be actual damage

54. that damage must be substantial

55. if no damage proved, there must be proof of imminent danger of substantial, irreparable damage (quia timet)

	Miller v. Jackson 

[1977] UK (CA)
	garden next to cricket club
	Denning:  “the public interest should prevail over the private interest”

	Spur Industries v. Del E Webb Development Co (1972) Ariz. SC

New city built next to feedlot
	a special injury in the loss of sales, justifies an injunction.

“the residential landowner may not have relief if he knowingly came into a neighbourhood reserved for industrial or agricultural endeavours and has been damaged thereby.”

A nuisance maker may be required to move not because of any wrongdoing on their part, “but because of a proper and legitimate regard of the courts for the rights and interests of the public.”

The one who brought people to the nuisance may have to pay the nuisance-maker reasonable costs for moving or shutting down.


Business Torts

Deceit (Fraud)

	Elements
	56. Δ must have made a false statement
57. Δ must have known it was false (or was reckless to the truth or falsity)

58. Δ must have made the statement with the intention of misleading Π

59. and Π must have suffered a loss as a result of reasonably relying on the statement

	Liability may also be on misleading actions (Abel v. McDonald (1964) Ont. CA)

Half-truths and silence can also be fraud (note 2 p. 729)

“Reasonable” people don’t rely on puffery, predictions and such-like

People can sue for physical harm (Graham v Saville [1945] Ont CA unmarried woman sues married man who tricked her into a false marriage and had a baby with her) Remi is doubtful about this today
Disgorgement possible (Evans v. MacMicking (1909)2 Alta LR 5 (SC)

	Derry v. Peek (1889) UK HL

share prospectus claiming right to use steam power on tramline
	Deceit is common law, not equitable
“it is not enough to establish misrepresentation alone”

Deceit = there must be proof of fraud, “a false representation has been made 

1. knowingly,

2. or without belief in its truth

3. or recklessly, careless whether it be true or false.”

Δ is Liable to:

anyone to whom it was addressed 

or anyone of the class to whom it was addressed 

and who was materially induced by the misstatement to do an act to his prejudice
 “Making a false statement through want of care falls far short of, and is a very different thing from, fraud…

	
	


Passing Off

	Ciba-Geigy Canada Ltd v Apotex Inc 

1992 SCC
	Apotex introduced a tablet “get-up” that looked just like Ciba-Geigy’s
	Passing Off Necessary Elements 

60. the existence of goodwill (for Π’s products) (onus on Π)

61. deception of the public due to a misrepresentation (e.g. “a get-up identical to that of a product which has acquired a secondary meaning by reason of its get-up”) Likelihood of confusion to the ordinary customer
62. actual or potential loss to Π
Protects both manufacturers and customers

	Disgorgement possible

Consumer cannot sue under passing off, but there are statutory remedies

	Misappropriation of Personality: Athans v Canadian Adventure Camps (1977) Ont HC

	Defamation: Δ makes a false statement to a 3rd party that could lead a reasonable person to have a lower opinion of the Π. (Protection of Reputation)

	Injurious Falsehood (Protection of business or commercial interests)

63. Δ made a disparaging statement to a 3rd party regard Π’s land, goods, services or business

64. that statement was false

65. Δ acted out of “malice”

66. and Π suffered a loss


Intimidation

	Rookes v. Barnard 

[1964] UK HL
	union threatened BOAC with a strike when Π quit
	Elements:

67. Δ threatened to commit an unlawful act (crime, tort, breach of contract) (no need for act to be committed)
68. Δ’s threat induced someone to act in a particular way

69. Π consequently suffered a loss

	Central Can. Potash v. Govt of Sask (1979) SCC
Govt orders stop to potash production; ultra vires
	Δ threatens Π?
	If Δ threatened Π with breach of contract, Π should resist and go to court

	
	act lawful?
	A threatened act is not unlawful if:

at the time it is made, legislation says it is lawful

Δ reasonably believes it is lawful and Π “follows a course of conduct” that is consistent with Δ’s belief;

	Disgorgement is possible


Conspiracy

	Posluns v Toronto Stock Exchange 
1964 (Ont HC)
Stock Exchange directors vote to withdraw Mr. Posluns’ right to act
	Elements
	70. an agreement of two or more
71. to do an unlawful act or to do a lawful act by unlawful means

72. for the purpose of damaging the Π in his trade, business or other interests
73. whether or not a breach of contract is the result or if that damage is caused by an unlawful act on the part of those acting in concert

	
	act lawful?
	If the hurtful act was lawful, Π must show that the conspirators’ predominant purpose was to hurt him

	
	act unlawful?
	If the hurtful act was unlawful, Π must show that the conspirators knew or should have known that their concerted efforts were apt to hurt him

	
	Directors’ Meetings
	“the mere taking of a decision by directors or others at a meeting cannot constitute an agreement to conspire unless some of them have entered into a compact in advance of the meet to induce others to cause the organization on whose behalf they are acting to do something which is wrong.”

	
	Defence
	Defence of justification: “conspiracies entered into to advance one’s own legitimate interests will likely be justified, whereas those motivated by spite, ill-will or to advance one’s prestige will not.”


Interference with Economic Relations

	Gershman v. Man. Vegetable Producers’ Marketing Bd (1976) Man CA
Δ prevents Π from working anywhere in produce wholesaling 
	Elements
	74. Δ’s interference with Π’s business interests

75. by unlawful means

76. with an intent to injure

77. and an actual loss

	
	Quote
	“Never in all my 16 years of public life and 18 years on the bench have I come across a more flagrant abuse of power…”


Interference with Contractual Relations

	Posluns v Toronto Stock Exchange 
1964 (Ont HC)
Stock Exchange directors vote to withdraw Mr. Posluns’ right to act

Lumley v Gye

1853 UK QB
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	Elements

Inducing a breach of contract
	78. A valid and enforceable contract existed between Π and a 3rd party

79. Knowledge: Δ knew about the contract (not necessarily about all of its details

80. Causation: Δ caused the 3rd party to break its contract with Π 

81. Through wrongful interference  (though the courts draw an important distinction between, merely providing information regarding the possible benefits of breach, and actually encouraging a breach)

82. Loss: and Π must have suffered a loss as a result of the breach (though mere lack of contractual performance is usually sufficient)

	
	Direct interference
	Δ held liable even if behaviour was otherwise lawful

	
	Indirect interference:
	Δ only liable if behaviour was unlawful in and of itself (criminal offence, independently tortious conduct, or breach of Δ’s contractual obligations suffice, or even  violation of rules of natural justice or regulatory statute may suffice.)

	
	Defence
	Defence of justification: regard taken to:

· nature of the contract;

· the position of the parties to the contract;

· the grounds for the breach;

· the means employed to procure the breach; the relation of the person procuring the breach to the person who breaks the contract;

· and to the object of the person in procuring the breach (Glamorgan Coal Co. Lte v South Wales Miners’ Federation [1903] 2 KB 545

Valid objectives

· influence of great moral or religious force

· public interest (e.g. film censor board)

· statutory or contractual privilege, as distinct from the mere protection of his own interest

	Intent: Text says: Δ must have intended the 3rd party to break its agreement with Π (though Δ need not have been motivated by a malicious desire to hurt Π); Ont HC doesn’t mention this; but it’s reflected in their consideration of valid objectives 

	Disgorgement is possible


	
	Tort

Person: 
 
3 

Chattels
 
7
Real Property
9
Nuisance 

20
Business 

25 
	Abatement: the act of eliminating

Action of trover: conversion

Asportation: old word for conversion

Asportation of a chattel: trespass to chattel

Estoppel: you are not allowed to deny the state of affairs. 

Ex turpi: from an immoral consideration.
Prima facie: at first sight, on first appearance but subject to further evidence or information.

Statutory action: when you sue for protection guaranteed to you by a statute.

Tortfeasor: Person who commits tort.

Vicarious Liability: Liability that a supervisory party bears for the actionable conduct of a subordinate or associate because of the relationship between the two parties.

Vi et armis et contra pacem regis: violent acts

Writ: a court’s written order commanding the addressee to do or refrain from doing some specified act.



	
	Defences

11Consent


12Vitiation of Consent


13Consent to Criminal or Immoral Acts


14Consent to Treatment and Counselling


16Defences related to the Protection of Person and Property


16Self-defence


16Defence of third parties


17Discipline


17Defence of Real Property


18Defence and Recapture of Chattels


18Public Necessity


19Private Necessity


19Defence of Legal Authority


Abatement 
22
	

	
	Remedy

Compensatory

Aggravated

Punitive

Disgorgement

Equitable
	

	
	Mitigation


10
	

	
	Apportionment 

19
	


contumelious adj : arrogantly insolent





Replevin: allows Π to recover possession of a chattel pending outcome of a case.





 jus tertii: the right of a third person





UK, but followed in Canada





US but no Canadian cases so deep





“breach of peace”





contumelious adj : arrogantly insolent








�PAGE \# "'Page: '#'�'"  �� This Summary is over when the fat lady sings.






2004-03-24

2004-03-24

