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Conditions and Future Interests Checklist

	Type of Grant
	Conveyance (inter vivos)

· Remainder Rules Apply
	Devise (Will)

· No remainder rules

	Statute of Uses

1535
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	Legal title goes to holder of equitable title 

Executes Use after Use
	Before: X to A and his heirs to the use of B and his heirs

After: X to B and his heirs

	
	Exceptions: Feoffee holds a leasehold, is a corporation, is given active duties (e.g. rent collection)

personal property

Use upon a use 

Seised to own use
	to the use of B and her heirs to the use of C and his heirs 

X to the use of B in trust for C

	Qualified Estates (or Contingent, qualification is not certain to occur; Shelley’s Case does not apply)

	
	Determinable
	Defeasible (or condition subsequent)

	
	Demarcate the utmost time of continuance of the estate
	“A super-added condition”

	
	X to A and his heirs so long as X is used as a farm
	X to A and his heirs, provided that X is used as a farm

	Magic Words
	Words indicating duration: “so long as”, “during”, “while”, “until”
	Words of condition: “on condition that”, “provided that”, “but if” (look for a comma)

	Future interest
	Possibility of reverter
	Right of re-entry

	Condition broken
	Estate reverts to remainderperson
	If grantor doesn’t exercise the right when the condition is broken, the grant becomes a fee simple absolute when the limitation period expires (10 years, Ont.)

	Void Conditions p 6
	No grant, because condition marks utmost time of grant
	Subsequent: Grant is “absolute”

Precedent: No grant

	“repugnant”
	Doesn’t apply to determinable
	Inconsistent with the enjoyment, disposition and management of the estate;  (partial restraint may be all right.)

	Contrary to public policy
	Subversive to public good e.g. complete prohibition of marriage or separation of married parties, incitement to crime, interference with parental obligations, discrimination

	Uncertainty
	Too uncertain to enforce: e.g. “reside” in an area;  must be “precisely and distinctly” ascertainable

	Precedent?
	Rebuttable presumption of subsequent or determinable, as courts favour early vesting; Reaching a certain age = precedent

	Remainder Rules – Apply to Conveyances of Legal Estates

	1. No remainders after a fee simple (Shifting 2)
	· Where a grantor attempts to grant a remainder a 3rd person after a grant of a fee simple

· Cannot give away reverter or right of re-entry in same conveyance
	X to A in fee simple so long as C, and when not C, to B in fee simple

	2. No springing freeholds (Springing 1)
	· Future interest not supported by a prior particular estate
	X to A’s first born child (A has no children)

X to A at the age of 21 (A is 15)

	3. Timely vesting (Springing 2)
	· Future interest that does not vest during (or simultaneously with the end of) a prior particular estate
· Wait and See
	X to A for life and the remainder to B in fee simple upon attaining 21.

	4. No shifting freeholds (Shifting 1)
	· Life estate subject to a condition subsequent, attempt to give remainder to 3rd party
	X to A for life, but if C, then the remainder to B in fee simple

	Purefoy v. Rogers

1671 UK
	Both Wills and Conveyances

If a legal executory interest can comply with the common law remainder rules, it must. (Rule #3 only)
	X to A and his heirs to the use of B for life, and then to the use of B’s first child to attain 21 – child must attain 21 before B dies

Work around: “attain 21 either before or after B’s death”

	Rule against perpetuities  

	An interest must vest
	Vested interest = to an ascertained, existing individual with no condition precedent (does not apply to reverter)

	if at all
	any chance, no matter how unlikely, that the contingent remainder will stop being contingent outside of the perpetuity period, makes the grant void ab initio

	within the perpetuity period
	lives in being at date instrument takes effect plus 21 years. 

life in being: an ascertained person alive (or conceived) as of the time of the grant or devise, explicitly or implicitly mentioned.

	Perpetuities Act

Ontario

Sept. 6, 1966 
	No contingent interest that might vest outside the perpetuity period = valid gift 

Wait and see 
Applies to Determinable (a) a possibility of reverter on the determination of a determinable fee simple; or (b) a possibility of a resulting trust, the rule against perpetuities … applies 

No lives in being – 21 years
the perpetuity period – 40 years max 

Potential perpetuity problem? Males can have children if 14+, females 12 – 55; (s. 8: change ages > 21 to an age that makes the interest vest)


	Palin grants
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Blackacre to Cleese in fee simple
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	Common Law
	Statute

	“and his heirs” = fee simple
	intent or if no words of limitation, largest estate possible

Conveyancing and Law of Property Act, 1886

	words of intent, (for intent: see Huffman, Waters) 

if no words, life estate assumed
	intent or if no words of limitation, largest estate possible

Succession Law Reform Act,1978

	The Rule in Shelley’s Case
	“the appendix of property law” – Craig Forcese

	No Rule:

Palin grants

to Cleese for life then to Cleese’s heirs



	Shelley’s Rule:

Palin grants

to Cleese [and his] heirs
Bingo, it’s a fee simple

	Reason
	Lords received money (tenure and relief) when land was passed by intestate succession

if Cleese died without a will, his heirs would get the land by intestate succession rather than through Palin’s will. (the law shafts the little guy again)

	Avoiding Shelley’s Rule
	Naming specific or a class of living individuals rather than “heirs”; Rynard
Two documents: for Shelley’s to apply, the life estate and remainder must be mentioned in the same document

Equitable Trust Exception 


	Re Tilbury West Public School Board and Hastie

1966 Ont HCJ
	1890 School grant
	The Magic words “so long as… and no longer” make for a determinable estate.

“it is a rule of construction that if there is any inconsistency in the deed the earlier direction governs”

	Re North Gower Township Public School Board and Todd

1968 Ont CA
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	No “determinable” magic words make this a “condition subsequent”

	Re Essex County Roman Catholic Separate School Board and 

Antaya

1977 Ont HCJ
	another school
	Giving grantor and heirs the right to buy back land does not imply a determinable reverter

	Re McKellar

1972 Ont. HCJ
	Neebing grants land to railroad 
	Conditions on Determinable Fees must have the possibility of never coming true

Condition subsequent Magic words: “upon the express condition and undertaking”; “entitled to enter”

Language by which the future event is introduced into the limitation of a determinable fee may take either of the two following shapes

5. until a specified contingency shall happen, which may be never; or 

6. so long as an existing state of things shall endure, which is such that it may be for ever.
Where the operative part is clear it prevails over any contrary suggestion in the recitals


Condition Precedent

	Precedent or Subsequent?
	7. Look at language

8. Rebuttable presumption of subsequent or determinable, as courts favour early vesting

9. Reaching a certain age = precedent

	Vested
	Ascertained, existing, not subject to a condition precedent

· Possibility of Reverter

	Not vested
	Contingent on a contingent precedent

· Right of Re-entry

	Re Going

1951 Ont. CA
	$5000 to nephews “ in the event of their being members … in a Protestant Church ...”
	If a condition precedent is void, the gift fails.

	Re Down

1968 Ont. CA
	when he reaches 50 “provided he stays on the farm”
	When you can read something as either a condition precedent or a condition subsequent, subsequent will probably be fairest to the parties to the will.

Precedent – less strict for certainty, reasonable interpretation




Invalid Conditions – Uncertainty 

	Sifton v Sifton

1938 Jud Comm PC
	“so long as she shall continue to reside in Canada”
	A void condition subsequent makes the gift become unconditional

It must be such a limitation that, at any given moment of time, it is “precisely and distinctly” ascertainable (not necessarily by the recipient) whether the limitation has or has not taken effect.

“Reside in Canada” is void for uncertainty because it is not clear what absences will negate the condition.

	Re Down

1968 Ont CA
	“providing he stays on the farm”
	“Stay” has too many definitions to be certain, as do “remain”, “reside”, etc.

	Re McCogan

1969 Ont HCJ
	“hold my property as a home for Mary K until her death or until she is not residing therein personally”
	Putting “or” in front of “until” makes it a condition subsequent (element of subjectivity)

“Residing” is too vague to be a valid condition.


Repugnancy

	Angus v Angus Estate

1989 Ont SC HCJ
	Widow gets house but must give son ½ of the $ if she sells
	A restraint on alienation would be a repugnant and therefore void condition

Having to give ½ the proceeds of sale to someone else is not a restraint on alienation. (Court likes to protect a legitimate objective.)

	Brunskill Estate v Brunskill

1987 Ont SC
	Farm left to Earl in “fee simple” but if he dies without children it is to go to others
	If you give a fee simple absolute, you can’t take it back

Executory gift over – condition giving land to 3rd party if not met is okay


Public Policy

	Re Millar Estate

1938 SCC
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	estate to be given to the mother who has given birth “in Toronto to the greatest number of children”
	It is not “at large to each tribunal to find that a particular contract is against public policy”

Change?: Certain rules of public policy have to be moulded to suit new conditions of a changing world; 

based on precedents, proceeding by way of analogy and according to logic and convenience

Conditions:

10. Does it attack a principle of public policy? “Subversive to public good?” something which every normally constituted citizen of goodwill must desire to preserve

11. Is the harm to the public substantially incontestible? (Not sufficient that some would be harmed or that illegal conduct could be encourage)

12. Illegal: covenants in restraint of marriage or trade

	MacDonald v Brown Estate

1995 NS SC
	Sharon MacDonald gets ⅓ of $400k in trust until she loses her husband, then she gets it outright
	A condition that can be met with divorce or death of a spouse is not void if the motive is to provide support to the recipient and/or someone else and is not purely an inducement to ending a marriage.


Remainder Rules

	Vested Remainder
	No Gap in Seisin

· Person who exists (counter-example: unborn children)

· Person who is ascertained (counter-example: “wife”, “surviving children”)
· Not subject to a condition precedent

	Contingent Remainder
	Any or all of the above not met or 

the right of re-entry on a condition subsequent

	Prior Particular Estate
	A piece of a fee simple

Vested, but subject to partial divestment

	Remainder Rules
	Rules 2, 3, 4 Apply to conveyances (deeds, inter vivos) not to devises (wills); 

If a future interest violates a rule, it is struck out

	13. No remainders after a fee simple
	Shifting 2

· Where a grantor attempts to grant a remainder a 3rd person after a grant of a fee simple

· Cannot give away reverter or right of re-entry in same conveyance

	14. No springing freeholds
	Springing 1

· Future interest not supported by a prior particular estate

	15. Timely vesting
	Wait & See
	Springing 2

· Future interest that does not vest during (or simultaneously with the end of) a prior particular estate

	16. No shifting freeholds
	Shifting 1

· Future interest that purports to shift form one person to another upon some event

· Where a remainder vests only when a condition is met that cuts short a prior particular estate

· Life estate subject to a condition subsequent, attempt to give remainder to 3rd party


	Statute of Uses

1535

[image: image5.jpg]



	Executes Use upon use
	Legal title goes to holder of equitable title

	
	Exceptions
	Feoffee holds a leasehold

Feoffee is a corporation

Feoffee is given active duties (e.g. rent collection)

Does not apply to personal property

Use upon a use (e.g. to the use of B her heirs to the use of C and his heirs)

Seised to own use (e.g. X to the use of B in trust for C)

	Purefoy v. Rogers

1671 UK
	Contingent remainders created by Statute of Uses
	Both Wills and Conveyances

If a legal executory interest can comply with the common law remainder rules, it must. (Applies to Rule #3 only)
e.g. X to A and his heirs to the use of B for life, and then to the use of B’s first child to attain 21 – child must attain 21 before B dies.

	Re Lechmere and Lloyd

1881 
	Work Around
	X to A and his heirs to the use of B for life, and then to the use of B’s first child to attain 21 either before or after B’s death


 Rule against perpetuities (RAP)

	Duke of Norfolk’s Case

1685 UK
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	An interest must vest
	Vested interest = to an ascertained, existing individual with no condition precedent (possibility of reverter is vested)

	
	if at all
	any chance, no matter how unlikely, that the contingent remainder will stop being contingent outside of the perpetuity period invokes the RAP, making the grant void ab initio

	
	within the perpetuity period
	lives in being at date instrument takes effect plus 21 years. 

life in being: an ascertained person alive (or conceived) as of the time of the grant or devise, explicitly or implicitly mentioned.

	Perpetuities Act,

September 6, 1966

{rule abolished in Manitoba}
	Ontario
	17. No contingent interest that might vest outside the perpetuity period = valid gift 

18. Potential perpetuity problem? Males can have children if 14+, females 12 – 55; (s. 8: change ages > 21 to an age that makes the interest vest)

19. Wait and see 

	
	s. 15
	20. Applies to Determinable: (a) a possibility of reverter on the determination of a determinable fee simple; or (b) a possibility of a resulting trust, the rule against perpetuities … applies 

21. No lives in being – 21 years
22. the perpetuity period – 40 years max

	Re Tilbury West PSB and Hastie

1966 Ont HCJ
	
	If the right of re-entry is too remote, the grantee takes a fee simple absolute

A vested interest is not subject to the RAP

	Re McKellar

1972 Ont HCJ
	Neebing grants land to railroad
	Before September 6, 1966: Possibility of reverter is a vested interest in time thus, not subject to rule against perpetuities.

After September 6, 1966: The Perpetuities Act, makes Possibility of reverter subject to rule against perpetuities


Acquiring Title

	
	Conveyance
	Will (Devise)

	Statutes
	Conveyance Law and Property Act 
	Succession Law Reform Act

	What can be conveyed?
	All present and future interests
	Before March 31, 1978: All but possibility of reverter, right of re-entry

Post: All interests


Conveyances

	Deed
	Premises
	date, names, description

recitals

consideration

operative words

	
	Habendum
	Description of the estate of the grantee

	
	Requirements
	Signed, sealed (no longer), delivered (not strict, the moment grantor intends grant to take effect, or be irrevocably bound, is delivery)

	Chain of title
	Common Law
	Discern chain of title back to Crown grant of land

	
	Registry Act
	Most of S. Ont, parts of N. Ont.

Deeds registered at provincial offices, first registered gets land

Title traced on each deed going back 40 years

	
	Land Titles Act
	Central, E. Ont

Province guarantees that a registered deed is valid, if wrong indemnity fund covers loss.


No Will – Intestate Succession

	Succession Law Reform Act

R.S.O. 1990, CHAPTER S.26

Intestate Succession

s. 49 Effective March 31, 1978
	spouse only
	s. 44 the spouse is entitled to the property absolutely

	
	spouse and issue
	s. 45 (1) net value < preferential share ($200k): the spouse is entitled to the property absolutely

(1) net value > preferential share: the spouse is entitled to the preferential share absolutely

s. 45 (3) Some property testate, other property intestate 

(a) if spouse is entitled under the will to nothing or to property < the preferential share, the spouse is entitled out of the intestate property to the amount by which the preferential share exceeds the net value of the property, if any, to which the spouse is entitled under the will

(b) if spouse is entitled under the will to > than preferential share, (1) and (2) do not apply

	
	spouse and one child
	46. (1) the spouse is entitled to one-half of the residue of the property after payment under section 45, if any.

	
	spouse, 2 or more children
	(2) the spouse is entitled to one-third of the residue of the property after payment under section 45, if any

	
	issue of predeceased children
	(3) Where a child has died leaving issue living at the date of the intestate’s death, the spouse’s share shall be the same as if the child had been living at that date.

	
	Issue
	47. (1) equally among his or her issue who are of the nearest degree in which there are issue surviving him or her.

(2) predeceased issue, distributed in the manner set out in subsection (1) and so on

	
	No spouse or issue?

Follow this list
	(3) Parents (if one is dead, all to survivor)

(4) Brothers and Sisters (if one is deceased, distributed among his or her children equally.)

(5) Nephews and Nieces: equally without representation.

(6) next of kin of equal degree of consanguinity to the intestate.

Property of the Crown, and the Escheats Act applies.

Degrees of kindred: count upward from the deceased to the nearest common ancestor and then downward to the relative, (kindred of the half-blood inherit equally.)

Children conceived before and born alive after the death 


Constructive and Resulting Trusts

	Resulting Trust
	
	Arises whenever the beneficial interest under a trust has not been fully disposed of, to the grantor or grantor’s estate.

May also arise in a gratuitous transfer with insufficient evidence that it was a gift

needs a Common Intent or Evidence of common intent to found it (Pettkus)

To infer common intent, trace money from non-titleholder to property

	Constructive Trust
	imposed in equity
	imposed in equity where there is 

· no intention to create an express trust, and 

· no presumption of a resulting trust because there has generally been no transfer of property.

	
	Enrichment
	Unjust Enrichment?

23. Enrichment of the titleholder (Directly to acquisition or preservation, maintenance or improvement of property; In a family relationship, the contribution need not be directly linked to a specific property)

24. Deprivation to the non-titled party (inferred from enrichment, Peter)

25. No juristic reason for the enrichment (e.g. Contract)

	
	Fiduciary Duty (Soulos)
	(1) Δ under an equitable obligation;
(2) The assets resulted from Δ’s agency activities;

(3) Π has legitimate reason for seeking proprietary remedy;

(4) no factors which would render a constructive trust unjust; (e.g., protection of intervening creditors).

	
	Money only?

(Cory in Peter)
	26. is Π’s entitlement relatively small compared to value of the whole property?

27. is Δ, title-holder able to satisfy without sale?

28. does Π have no special attachment to land

29. is there no hardship to Δ if Π gets land?

	
	Value of the Award
	Preferred: Value Surviving: measure relative contribution of each party (more likely to be fair)

Value Received (or Quantum Meruit): measure monetary value of contribution (overlooks gains or losses in property value, is complicated)

	Rathwell v Rathwell

1978 SCC
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	land bought from joint account, wife did all sorts of work on farm
	Constructive Trust:

30. Enrichment of the titleholder

31. deprivation to the non-titled party

32. no juristic reason for the enrichment (e.g. Contract)
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	Pettkus v Becker

1980 SCC
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	P saves income from bee biz

B looks after everything else
	Resulting Trust: needs a Common Intent or Evidence of common intent to found it

Constructive Trust: there must be a causal connection between the unjust enrichment and the land

To infer common intent, trace money from non-titleholder to property

	Sorochacn v Sorochan

1986 SCC
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	42 years of life together on the farm
	Causal connection: does not have to be connected to the acquisition of property. A sufficient nexus may exist where the contribution relates to the preservation, maintenance or improvement of property.

reasonable expectation of the claimant to receive an actual interest in property and whether the title-holder knew or reasonably ought to have known of that expectation.

The longevity of the relationship is a consideration in assessing whether a constructive trust is appropriate. 

	Peter v Beblow

1993 SCC

12 years of common-law, she did improvements
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	Cory J.
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minority, but the preferred ratio
	If enrichment, deprivation “would almost invariably follow

Reasonable expectation of interest assumed in spousal relations

Constructive Trust?

· Causal connection – the enrichment seeps through all of the assets

· In a family relationship, the work, services and contributions provided by one of the parties need not be clearly and directly linked to a specific property

33. Money only?

34. is Π’s entitlement relatively small compared to value of the whole property?

35. is Δ, title-holder able to satisfy without sale?

36. does Π have no special attachment to land

37. is there no hardship to Δ if Π gets land?

Value of the Award

38. Value Received (or Quantum Meruit): measure monetary value of contribution (overlooks gains or losses in property value, is complicated)

39. Value Surviving: measure relative contribution of each party (more likely to be fair)

	
	McLachlin
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	Spouses owe no duty to perform work, therefore their work should be compensated

Constructive Trust instead of money?

40. Is money insufficient?

41. Is there a sufficient nexus to the property

Value of Trust? Value Surviving is preferred

	Soulos v. Korkontzilas,  [1997]  SCC
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	Real estate agent buys for himself property that client wanted

	Fiduciary Duty Constructive Trust (without Unjust Enrichment)
Conditions in which a fiduciary holds a contract, purchase, or opportunity on trust for the beneficiary:

(1)The defendant must have been under an equitable obligation;
(2)The assets must have resulted from agency activities of the defendant;

(3)The plaintiff must show a legitimate reason for seeking a proprietary remedy;

(4)There must be no factors which would render a constructive trust unjust; (e.g., protection of intervening creditors).


Adverse Possession

	Type of Land
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	Registry Act: Adverse possession applies 

Land Titles: No adverse possession, unless the clock started when land was under Registry Act
Crown Land: 60 year period

Private Land: 10 years (s. 4 RLPA)

Tenancy at will: no need for the 3 prongs (but tenant would have to not pay rent while landlord lets him) (tenant occupies real estate with the permission of the owner for an unspecified period)

	42. Actual Possession
	Open and Notorious

Continuous (nature of the property, time of year, etc.)

Peaceful

Adverse to the owner (without permission) (not following advice is an indicator – Shannon)

Inconsistent with the owner’s purpose

	43. Intention of Excluding owner
	Actual exclusion: inferred (Masidon)

Spousal separation: not present unless cogent evidence (Gorman)

Mutual mistake: inferred (Teis)

	44. Effective Exclusion of owner
	Inconsistent with the owner’s use (Masidon) (if owner is letting the land sit idle, few uses are inconsistent)

Mutual mistake: doesn’t apply (Teis)

Registering a mortgage: doesn’t exclude owner (Shannon)

Rental Property: Excluding the tenant doesn’t imply excluding the landlord (Giourokous)

Fences: make good indicators of exclusion (Shannon)

	Clock
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	Written acknowledgement of owner starts clock running again

Tenancy at will – clock starts 1 year after tenant takes possession (s. 7 RPLA)
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Masidon Investments Ltd. v Ham

1984 Ont CA

Sneaky lawyer puts private airstrip on land intended for development. “Nice try,” says Court of Appeal
	To Succeed
	To succeed the acts must be of possession must be open, notorious, peaceful, adverse, exclusive, actual and continuous.

	
	Clock starts when all these are true
	a claimant to a possessory title throughout the statutory period must have: 

(1) had actual possession; 

(2) had the intention of excluding the true owner from possession, (animus possidendi) and 

(3) effectively excluded the true owner from possession. 

	
	45. Possession
	this possession must not be equivocal, occasional, or for a special or temporary purpose.

	
	46. Intention to Exclude
	Effective exclusion: intent is inferred

	
	47. Actual Exclusion
	Inconsistent Use: The mere fact that the defendants did various things on the ... land is not enough to show adverse possession. The things they did must be inconsistent with the form of use and enjoyment the plaintiff intended to make of it:

If the owner has little present use for the land, much may be done on it by others without demonstrating a possession inconsistent with the owner’s title ...

	
	Moral Guideline
	the interests of justice are not served by encouraging litigation to restrain harmless activities merely to preserve legal rights, the enjoyment of which is, for good reason, being deferred.

The Limitations Act was never in fact intended as a means of acquiring title, or as an encouragement to dishonest people to enter on the land of others with a view to deprive them of it.

	Giouroukos v. Cadillac Fairview Corp. Ltd.

1983 Ont CA

aff’d 1986 SCC
	Disputed land rented by Mrs. Noyes used as parking lot by Knotty Pine Inn starting in 1957
	When time begins to run: 

Tenancy: A squatter must prove adverse possession against both tenant and landlord.  A squatter’s possession defeats only the rights of those to whom it has been adverse.
Clock starts for landlord when they take possession – actual termination of lease

Starting a new lease does not give a moment in time when possession is with the landlord
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	Teis et al. v. Corporation of the Town of Ancaster

1997 Ont CA 

Mr and Mrs Teis and the town of Ancaster all think a couple of strips of land belong to the Teises… and now it’s true



	Why open and notorious?
	Possession must be open and notorious, not clandestine, for two reasons. 

48. shows that the claimant is using the property as an owner might.

49. puts the true owner on notice that the statutory period has begun to run.

	
	Continuous?
	Matters such as 

· the nature of the property, 

· the appropriate and natural uses to which it can be put, 

· the course of conduct which the owner might reasonably be expected to adopt

	
	Adverse?
	The element of adversity means that the claimant is in possession without the permission of the owner.

Matters to be considered in evaluating the adverse possession: 

· the nature of the property, 

· the appropriate and natural uses to which it can be put, 

· the course of conduct which the owner might reasonably be expected to adopt with a due regard to his own interests

	
	Mistake & Intention
	the test of inconsistent use does not apply to a case of mutual mistake about title; 

If the true owner mistakenly believes that the claimant owns the disputed land, then the owner can have no intended use for the land and, correspondingly, the claimant’s use cannot be inconsistent with the owner’s intended use

in a case like the one under appeal, adversity simply means being in possession without the authorization of the paper title holder

	
	Municipality Protection
	Alberta: legislation protects all municipally owned land against claims of adverse possession: Municipal Government Act, S.A. 1994, c. M-26.1, s. 609.

Ontario, streets, highways, and road allowances have been protected from adverse possession or encroachment claims. In Household Realty Corp. v. Hilltop Mobile Home Sales (1982), 37 O.R. (2d) 508 at p. 515, 136 D.L.R. (3d) 481 (C.A.) – Laskin JA would probably be ready to protect municipal land

	Shannan v. Raymond

1998 Ont CJ
	goats, horses and bees

milkweed cut by hand

plenty of fencing
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	Not following the true owner’s advice is a sign of possession without permission

Fencing is a good sign of exclusion
a mortgage registered against the registered titleholder’s lands, even if the mortgage extends to the lands under possession, will not, in and of itself, defeat a claim to possessory title.  

Tenant at will: If there had been permission, this case could have been decided in favour of the plaintiff on the basis of  RPLA s. 5 (7) 

Estoppel: A lawyer failing to register a deed is not a bar to adverse possession

Written Acknowledgement of the possession from the possessor to the owner starts the clock. RPLA s. 13

	Gorman v. Gorman

1998 Ont CA

[image: image21.jpg]



	What if a husband is kicked out of the house?
	the party seeking the possessory title must prove the animus possidendi. (prong 2)
the spouse claiming possessory title of the matrimonial home finds greater difficulty in discharging the onus of establishing the requisite animus possidendi from the fact of possession alone than does a claimant in most other circumstances.  A departing spouse may for a variety of readily imaginable reasons, and without any intention to abandon ownership in the matrimonial property, permit the other spouse to remain there for an indeterminate time, and, by the same token, the remaining spouse’s possession is not necessarily referable to an intention to deprive the other of title.

Cogent Evidence of intention to exclude is required in a spousal relationship.


Rights of Estate Owners

Sub-surface

	Cujis maxim
	
	He who owns a parcel of land owns from the surface to the centre of the earth and up to the heavens above

	Divisible
	
	Surface and sub-surface rights can be separately alienated

	Minerals
	
	Crown is entitled to precious metals below land, gold, silver, etc. Many provinces legislate that oil and gas are also Crown, coal too and others.

	Original Crown Grant
	
	May restrict sub-surface rights 

Early Eastern Canada grants: no restrictions
Later Western: many sub-surface restrictions

	Edwards v Sims

1929 KY CA
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	Court orders surveyors to scope out Great Onyx Cave
	Majority: 

Unless sub-surface rights are alienated, the land-owner owns everything below

Surveyors can be ordered onto another’s land to see if the other is violating the sub-surface rights
Minority:

Cannot subscribe to the doctrine that he who owns the surface is also the owner of the vacant spaces in the bowels of the earth

The rule should be that he who owns the surface is the owner of everything that may be taken from the earth and used for his profit or happiness.


Airspace

	Permanent land-based structure:
	trespass (Didow)

	Temporary land-based structure:
	probably nuisance (Didow, Kingsbridge)

maybe trespass (Lewvest, Anchor)
look to interference with use and enjoyment

	Air intrusion
	really low (interference with use and enjoyment) trespass (Bernstein)
really obnoxious: nuisance perhaps

	Bernstein v. Skyviews & Gen.

1978 UK
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	Landowner owns the air above his house only to “such a height as is necessary for the ordinary use and enjoyment of his land and the structures upon it.”

Interference with use and enjoyment is trespass, otherwise it is not 

	Didow v Alberta Power Ltd

1988 Alta CA
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	Direct invasion by a permanent artificial projection constitutes a trespass

Landowner entitled to freedom from any permanent structures which in any way impinge upon the actual or potential use and enjoyment of the land

A land-based structure will always interfere with potential use

A temporary airspace violation (e.g. a crane) would be actionable in nuisance (Obiter)

	Lewvest v Scotia Towers

1981 NF SC
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	Injunction available to bar intrusion to air space

	Anchor Brewhouse

UK
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Any intrusion of land-based structure = trespass

	Earl Putnam Organization Ltd v Macdonald

1978 Ont CA
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fence blocks light
	lateral light: no natural right to lateral light at common law

The right to light has to be acquired as an easement

An easement of light could only be acquired in respect of a building, not a vacant lot

Motive: No use of property which would be legal if due to a proper motive can become illegal because it is prompted by a motive that is improper or even malicious.


Lateral Support

	Doctrine of lateral support


	Right to such support of your land as is naturally provided by other land

Natural state: no buildings = absolute right; excavation on neighbouring land leads to damage on your land leads to liability (strict)

Encumbered (i.e. with buildings) 

· if subsidence could be because of the weight of the buildings, liability on negligence standard only

· if subsidence would have occurred without buildings – strict liability

	Gallant v FW Woolworth

1970 Sask CA

Excavation to build Woolworth store causes problems for Gallant
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	General Rule
	A land-owner has a right, independent of prescription, to the lateral support of the neighbouring land owned by another, so far as that is necessary to uphold the soil in its natural state at its normal level, and also to compensation for damage caused either to the land or to buildings upon the land by the withdrawal of such support.

	
	Building
	It is necessary to determine whether the building added to the weight of the land and whether the same subsidence would have occurred if the land had been without the building

When lateral support to land is removed, it is immaterial whether the act which caused it was a negligent one

	
	Contiguous?
	The fact that the land of the respondent is not contiguous with that of the appellants, and that the said respondent was not an immediate neighbour of the appellants, does not preclude liability.


Support from Beneath
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Petrofina Canada Ltd. v. Moneta Porcupine Mines Ltd. et al

1970 Ont CA
	Right of support
	The right of natural support runs with the supported estate and is a burden upon the supporting estate.

the right of subjacent support extends “to all superincumbent pressures existing on the date when the subjacent estate is severed from the surface”:  

	
	Prima Facie case
	Where mining or other subsurface operations are carried on when a subsidence of the vacant or natural surface occurs, the occurrence of the subsidence will be enough to establish a prima facie case for the surface owner who is thus deprived of the ordinary enjoyment of his land.  

	
	Reversal of onus
	The subjacent owner has cast upon him, in such circumstances, the burden of adducing evidence which would go to show at least that the subsidence may have been caused by a force for which he was not responsible, that that surface may not have subsided if it had not been, for example, for the weight of structures or other pressures upon it for which he may not have been responsible.

	
	Damages
	An injured plaintiff is entitled to recover for the impairment of his interest in the affected land resulting from an actionable subsidence; 
he cannot, however, substitute a claim for compensation based on the expense he has incurred in deciding to locate his business elsewhere.  

Nor can he recover for depreciation in value of his land based on apprehended future subsidences


Percolating Water

	Percolating Water:

Pugliese v National Capital Commission

1977 Ont CA
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Aggressive pumping by NCC and RMOC to build a collector sewer lowers water table  damaging 101 homes and lands
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	English Rule: owner of land has absolute right to appropriate percolating water which he intercepts on his property or drains into it, and has no liability for subsidence of neighbour’s land

This Rule Does Not Apply in Canada 

	
	[image: image32.jpg]



	American Rule or Reasonable Use Doctrine limits a landowner’s right to percolating water in his land to an amount necessary for some useful purpose in connection with the land

Correlative Rights Doctrine: Reasonable Use + apportionment when there is not sufficient water for all reasonable uses
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	Australia: Only an adjoining landowner may remove water that causes subsidence without liability, and then only when the lawful use of the land requires the interference.
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	1. An owner of land does not have an absolute right to the support of water beneath his land not flowing in a defined channel, 

but he does have a right not to be subjected to interference with the support of such water, amounting to negligence or nuisance. 

2. Such an owner does have a right of action 
 (a) in negligence for damages resulting from the abstraction of such water, or 

 (b) in nuisance for damages for unreasonable uses of the lands in the abstraction of such water. 

	Canada (NCC) v Pugliese

1979 SCC
	Prima Facie 

>50,000 litres (~10,000 gallons)
	Any damage caused by pumping in excess of  amount specified in the Ontario Water Resources Commission Act  (was s. 37, 10,000 gallons/day; now s. 34 50,000 litres/day) is grounds for a cause of action in either nuisance or negligence

Not clear if the Ont. CA decision above is good law or not.


Flowing Water

	Trenton v. B.W. Powers
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	ad medium filum (to the middle thread of the stream; to the central line or middle of a stream)

Applies only to non-navigable waters

	Beds of Navigable Waters Act:  
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	Where you have land that borders on a navigable body of water or stream, it is deemed, that the bed of the body of water was not intended and did not pass to the grantee 

Rebuttable with express grant from Crown

low water mark is the limit of the bank



	Federal Navigable Waters Protection Act
	Navigation is a public right, trumps sudden erosion

	Canoe Ontario v. Reed 

1989, On. H.C.
	
	What then is “navigable”?

50. It can be traversed by a watercraft

51. But it need not be navigable everywhere and all the time

52. It need not be navigable for commercial purposes

	Monashee

1980, BCCA
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	accretion: gradual and imperceptible deposit of alluvium or recession of the water level

Adjoining owner (must own to the water line) is entitled to gain new land through accretion or gradual rescission of water

	Clarke v. Canada

1930, SCC
	Slow process joins bank to Clarke’s land; Govt dumps garbage on it
	Accretion must be so slow and imperceptible that it is imperceptible

The increase must be from the ordinary operation of nature

If caused by something artificial upstream, it must not have been intended to cause the downstream accretion

	Eliason v. Alberta 

1980 Alta QB
	Eliason owns land except for lake in middle which dries up
	nature of the title in the newly accreted land? same as the land to which it accretes

	Shanks v. Ontario

1980 On CA
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	erosion: Lose title if erosion was gradual and imperceptible

If sudden, owner keeps title


	Riparian Rights
	
	Riparian Landowner has 

· Natural right to enjoy the water in its natural stat i n terms of flow, quantity and quality;

· Right to access without obstruction

· Right to put boats in water – access and egress;

· No right to block a navigable river

	MacLaren v Caldwell

1883
	McLaren improves Mississippi
	No right of navigation to privately created waterway

	Flowing Water

Welsh et al v Marentette et al

1985 Ont CA

Fence in cut prevents Welshes from using their boat
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Right to navigate only on navigable water

“Riparian” = defined channel
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The Cory dissent
	Riparian ownership involves a number of principles. 

(1) A right of access to the water, (and egress) 

(2) That right derives not from the ownership of the bed, but from the ownership of the bank. 

(3) A riparian owner may use the waterway for any purpose, including an extraordinary use (e.g. building structures), so long as he does not interfere with the rights of others 

(4) There is no difference between the riparian rights of owners on navigable and non-navigable bodies of water. 

(5) On navigable waterways the riparian owner has the right to launch his boat into the water and to draw it out onto his property. 
(6) the riparian owner on non-navigable bodies of water also has the right to launch his boat. 

(8) The use of boats on non-navigable waters is a reasonable use so long as it does not interfere with the rights of other riparian owners. 

Hence, the rights of navigation and riparian rights are distinct, but the right of access on a navigable watercourse does not, thereby, assume a different character. 
a riparian owner is entitled to enjoy any improvement in a watercourse made by other riparian owners. 

the law should discourage persons from unduly inhibiting the reasonable use and enjoyment by his neighbours of the water that flows between their properties.

	
	Finlayson for the majority
	the riparian rights of adjoining landowners and navigation rights are entirely separate and distinct:

riparian owner on a navigable water has superadded to his riparian rights the right to navigate over all parts of the waterway.

There is no right of passage over non-navigable waters

	Right to Flow
	
	In its natural course, state, rate and times

Not absolute Downstream owners are subject to upstream users reasonable and lawful ordinary use 

· no unnecessary injury to downstream users

· other factors: size of water course, reason for use, local custom

	Extraction
	Ordinary use
	User may exhaust supply for drinking, feeding livestock, cleaning, cooking, washing

	
	Extraordinary use
	User may only take as much as will not adversely affect downstream users (e.g. irrigation)

	Addition of water
	similar rules as for extraction

	Mining Act
	
	Mines are allowed to pollute water

	Scarborough Golf & Country Club Ltd. v City of Scarborough

1988 Ont CA
	Scarboro adds water to stream adversely affects Golf Club
	A downstream owner is obliged to accept natural flow

Not obliged to accept increased flow from an unreasonable unnatural cause e.g. sewers
Measure of reasonable use? the capacity of the banks, erosion is a clear indicator that flow is not reasonable

	Quality of Water
	
	Natural stat of purity and potability

	Gauthier v Naneff

1971 Ont HCJ
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boat race on Lake Ramsay
	If the flow of water is interfered with or polluted so as to affect this right, Π has suffered damage in law if not in fact, and may maintain an action for injunction unless the person causing the interference with her rights has a prescriptive right

In the case of injury to riparian rights from water pollution, the Court does not, except in special cases, award damages in lieu of an injunction. {CF didn’t make much of this}


Surface Water

	Rights and Obligations
	Higher land owner
	right to flow (may extract all water)
may dispose through natural drainage

may not interfere with flow and thus cause damage

	
	Lower land owner
	May stop surface water from flowing over their land

May not redirect it from its natural course onto an others land

	Wakelin

1994 PEI SC
	Δ has lower land, builds it up so that it floods Wakelin’s
	If surface water, lower landowner may block it, but not if riparian

Riparian water?

· defined water course (bed, banks, water)

· may be seasonal 

· must have geographic definition

	Woolner
	Δ builds up land, floods 3rd party
	Lower land owner may not redirect surface water from its natural course so that it flows onto an others land


Easements 

	Gypsum Carrier Inc v Canada

1977 Fed Ct
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	An easement has been defined as 

· Positive: a right annexed to land to utilise other land of different ownership in a particular manner (not involving the taking of any part of the natural produce of that land or of any part of its soil) or

· Negative:  to prevent the owner of the other land from utilising his land in a particular manner.

	Other details
	
	· incorporeal hereditament

· intangible non-possessory interest in real property

No easement in gross in Canada (but allowed in USA) {where there is a right annexed to a servient tenement, but there is no dominant tenement}


The Four Requirements

	Ackroyd v. Smith 

1850 UK
	1. Dominant tenement  and a servient tenement 
	There must be a Dominant tenement (that enjoys the benefits of the easement) and 
a servient tenement (that is burdened)

Reasonable proximity – sufficient nexus such that enjoyment of the dominant tenement is enhanced

	re Ellenborough Park 

1956 UK CA
	2. The easement must give a benefit to (accommodate) the dominant tenement
	The right in question must make the dominant tenement “a better and more convenient property”

The easement must accommodate the land, not persons

“sufficient nexus between the enjoyment of the right” and the use of the dominant tenement

	
	3. Different persons own and occupy the tenements
	or else ceases to exist; has to be re-created

	re Ellenborough Park 

1956 UK CA
	4 (a) The easement must be capable of forming the subject matter of a grant
	Rights claimed:

· are clear not vague; 

· are capable of being articulated

· are not too open-ended 

(b) fall short of joint occupation or depriving the owners of proprietorship or legal possession  

(c) are of utility and benefit, not mere recreation and amusement


	Creation
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	Grant
	Express: Vendor of large parcel grants section buyer easement on part not sold (buyer: dominant, vendor: servient)

Implied if seller’s prior use of the easement is apparent and continuous or where its use is reasonably necessary to the use of the land

· Simultaneous Sale, Presumption that quasi-dominant tenement was transferred first, triggering this test.

	
	Reservation
	Express: Vendor reserves easement on part sold (buyer: servient, vendor: dominant)

Implied only where strictly necessary to the use of the land

	
	Prescription (Presumed Grant)
	Use of land as though legally entitled without force, secrecy or permission 

As a result of “length of user”:

Time immemorial: Proof of usage extending back to 1489 in Canada, (precludes all but aboriginal claims)

Lost modern grant: 20 years continuous use (Might not be valid – Rose; But probably is okay, CF)

By Statute, Real Property Limitations Act

	Real Property Limitations Act
	Prescriptive title
	20 years: Common law defences, secret, force, permission

40 years: Absolute, Common law defences, secret, force, but permission must be in writing

A 1-year interruption with acquiescence breaks the claim

	Land Titles Act
	
	No RPLA prescriptive easement

Lost modern grant and implied grants possible

	Hill v Nova Scotia (A-G)

Highway breaks farm in two
	These all apply to Easements
	· Compensation for Expropriation

· The Statute of Frauds 

· Doctrine of Part Performance

	Scope of easement
	
	Express grant: look at instrument
Implied grant: tied to quasi-easement
Prescriptive: tied to the 20 years use

	Other easements
	
	Right to tunnel, not support, drain surface water, emit smoke, make noise, have overhanging eaves, run power lines or clothesline

	Termination
	
	Express: when the instrument says

Abandonment: intention and physical manifestation

Unity of ownership

Express or implied may be terminated if not registered before subsequent purchase


	Henderson v Volk

1982 Ont CA[image: image44.jpg]



Volks tear down fence to assert right of way


	Real Property Limitations Act


	Limitations Act: In order to establish the easement the claimant must demonstrate a use and enjoyment of the right-of-way under a claim of right which is 

· continuous, uninterrupted, 

· open (not secret)

· without permission

· and peaceful 

· for a period of 20 years immediately prior to the commencement of the action making claim to it.  

The erection of a fence or a barrier, acquiesced in by the claimant for a period longer than a year will constitute a complete defence to the claim.

	
	Lost Modern Grant
	Lost modern grant: has all the features of the RLPA grant
Except, it does not have to be the 20-year period immediately preceding the bringing of an action (plus the  less than 1-year acquiescence window)

	
	Use and character
	The owner of the dominant tenement may not change:

· the nature of the user (As an ancient example, a way used for the passage of carriages cannot be used for driving horned cattle or swine.) 

· the character of his land so as to substantially increase or alter the burden on the servient tenant.

· the intensity of his use and thereby alter or increase the burden upon the servient tenement

	
	High Standard
	It is right and proper for the courts to proceed with caution before finding title by prescription or by the doctrine of lost modern grant.  It tends to subject a property owner to a burden without compensation.  Its ready invocation may discourage acts of kindness and good neighbourliness; it may punish the kind and thoughtful and reward the aggressor.  

It is reasonable to require those seeking to rely upon the Limitations Act or the doctrine of lost modern grant to establish by clear evidence both the continuous use and acquiescence in such use by the owner of the servient tenement.

	Ambrozic v Pinheiro 

1989 Ont DC
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Access route blocked by steel poles
	For Rule 4: Access to and egress from the dominant tenement:

· transitory in nature and does not amount to a claim for possession of the servient tenement to the exclusion of its owner.

· is clearly of practical benefit to that land, not recreation

· Not vague if entry to and the exit points are relatively clear

the user of both owners and tenants of the dominant tenement will support a right of way by prescription

For interruption under the RLPA “interruption” and “acquiesced”: both the obstruction and the person responsible must be known to the dominant owners, and the dominant owners must have accepted the state of affairs without protest or comment.

	Chiocchio v. DeAngelis

1994 Ont CJ
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	If you don’t know where the property lines are, you can’t judge whether the clock has started on the 20 years

	Royal Canadian Legion Branch 402 v. Prentice

1997 Ont CJ GD
	Fence blocks route to the Legion
	there must be sufficient use (relatively constant, reasonably defined) by the owner of the dominant tenement, as opposed to other third parties, that it can be said that there was a sufficient accommodation of the dominant tenement.

If the owner is a corporation, use by members and the principal employee is reasonably considered the corporation’s use.

The use should be not be idiosyncratic.

	Skoryna v Bobiak

1997 Ont CJ GD
	Deed grants route across “Red Lands” to Sugurbush Island
	Acquiescence: Negotiating about blocked access is not a sign of acquiescence


Restrictive Covenants

	
	
	Contract restricting use of real property; contractual obligation runs with the land
Covenantee: benefits – dominant
Covenantor: burden - servient

	If Dominant Tenement sold, Requirements for Restrictive Covenant to continue
	1. The covenant touched and concerned the land of the covenantee;

2. The original covenantee had a legal estate at the time the agreement was made;

3. The new owner holds the same legal estate as the covenantee; and 
4. The covenant was clearly intended to run with the land

	Tulk v Hoxhay

1848 UK
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	restrictive covenants are proprietary rights that run with land and belong to the convenantee; 

a bona fide purchaser for value who knows about the covenant is bound by it


	Pacific International Equities Corp. v. Royal Trust Co.

1994 Ont CJ

100 parking spots at Lord Elgin Hotel
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	Equity
	equity allows both the benefit and the burden of covenants to run with land, but it does so only in respect of restrictive (i.e. negative) covenants.

equitable remedies are available for the enforcement of such covenants

	
	if servient tenement sold
	For the burden of a restrictive covenant to run with the land in equity, five requirements must be satisfied:  

(1) the covenant must be negative in operation; 

(2) the covenantee must own land for the benefit of which the covenant was given (no unity of ownership, no “in gross”, definable boundaries); 

(3) the covenant must touch and concern the land of the covenantee (benefit must flow to the land; might not be as strict against idiosyncratic use as easements); 

(4) the covenant must be intended to run with land belonging to the covenantor; and 

(5) the assignee of the covenantor must not be a bona fide purchaser for value of the legal estate without notice of the covenant (actual or constructive i.e. registered).

	
	Land Titles Act

s. 119 Proper Registration
	(1c)  A covenant shall not be registered under subsection 1b unless,

 (a)  the covenantor is the owner of the land (in fee simple) to be burdened by the covenant;

 (b)  the covenantee is a person other than the covenantor; {both parcels do not belong absolutely to the same owner with unrestricted right of enjoyment - flexible}

 (c)  the covenantee owns land (includes a leasehold interest) to be benefited by the covenant and that land is mentioned in the covenant; and

 (d)  the covenantor signs the application to assume the burden of the covenant.

Plus Equity Rules 1, 3, 4, 5

(7)  …the condition or restriction is as binding upon any person who becomes the registered owner of the land …as … by the person who was the registered owner of the land at the time of the registration …

	
	Negativity
	No positive action required

e.g. the covenant requires no expenditure of money for its performance

Permitting something can be negative because it is the same as not forbidding it.


Joint Property

	Joint Tenancy
	Creation:

53. 4 Unities present

54. Explicit Intention of grantor,

Negated by Words of Severance “equally amongst them”, “equally”, “in equal moieties”, “share and share alike”, “respectively”, “between”, “amongst”, “to each”, sometimes “jointly”.

	
	Blackstone’s 4 Unities:

55. Unity of Interest: Holdings of each joint tenant equal in quality, extent and duration

56. Unity of Title: Arise from the same act or instrument

57. Unity of Time: Interest must vest at same time (some exceptions, e.g. when new inheriting child is born)

58. Unity of Possession: Same piece of property

Right of Survivorship (jus accrescendi): The last one standing inherits all. 

Family Context is about the only place this is appropriate

	Tenancy in Common
	Creation: Equity and CLPA presume Tenancy in Common:

59. for partnership assets

60. in cases where money is advanced and secured under a mortgage

61. when money to purchase property is provided in unequal shares

62. if possessors are pursuing separate commercial enterprises

For share: Ontario – probe deeply, BC assume 50/50

	
	Unity of Possession: All that is required for Tenancy in Common

Interest devolves on death

	Tenancy by entireties
	Transfer to husband and wife: Only alienated if both agree, or severed through end of marriage. 

Husband entitled to all income.
	Obsolete

	Co-parcenary
	Primogeniture: when no male heir, property inherited by all female heirs jointly
	


	Severance of Joint Property

Williams v. Hensman, 

1861 UK
	63. by one person acting on his or her own share

· act that destroys an essential unity e.g. A & B joint tenants, B conveys to C; (Family Law Act – permission required to sell share) even conveyance to self (CLPA s. 42); 

· granting of life tenancy; 

· transfer of equitable title severs equitable tenancy; but an easement or rentcharge does not sever; 

· granting of mortgage will sever in jurisdictions where title passes to lender; 

· a lease may sever; 

· proceeding to a judgement for partition or sale will sever

	
	64. by mutual agreement

65. or by any course of dealing sufficient to intimate that the interests of all were mutually treated as constituting a tenancy in common
· a joint sale or lease = no severance; 

· agreement to sell and divide proceeds = severance

· joint will = severance
· failed negotiations over joint assets can lead to finding of severance

	Severance by other means
	· Bankruptcy

· Judicial sale

· seizing the property via lawful execution procedures

· simultaneous death

	Family Law Act
	· event of spouse dying when joint tenant with spouse and 3rd party in matrimonial home

	Act of Law
	· murder of one tenant by another

	Termination
	66. Release of one co-owner’s interest to the other

67. transfer by all co-owners to 3rd party

68. In Ontario, Partition Act allows court order of partition, sale

	Financial Issues
	Capital expenditures, current expenses and repairs: each party liable according to share

Improvements: if value added to property, parties share cost at sale or partition, even if there is no agreement on improvements, but seeking compensation may open a claim for rent.

Ouster: not allowed, but if it happens remaining occupier owes rent to other owner

Constructive Ouster: acting so egregiously that the other owner has to leave

Sole occupier could owe rent if he tries to get other owner to pay expenses

Statute of Anne, 1705, a co-owner who appropriates more than his share must account to other co-owners 

Waste: a co-owner may be liable for waste

	Osachuk v Osachuk

1971 Man CA
	Partition and Sale of 629 Gertrude, Winnipeg
	Statute of Anne and Manitoba Queen’s Bench Act say joint tenants and tenants-in-common may seek accounting when one receives ‘more than his/her just share or proportion’ out of what was actually received -- not what might have been received; but Rule 360 gives the court-appointed master power to “take account of money, rents and profits received, or which, but for wilful neglect or default, might have been received” (R. 360 is not ultra vires)
Rule 360?  no, law does not impose obligation on joint tenant living on the property to find lessee for that part of property which is now vacant – joint tenants have the same rights and same obligations

	Walker v Dubord

1992 BC CA
	Cancer wife unilaterally severs joint ownership 
	A unilateral declaration does not sever joint ownership

	Dibattista (in trust) v. Menecola

1990 Ont C.A.
	One co-owner wants sale or partition, other wants partition
	Joint tenants and tenants in common may be compelled to suffer partition or make sale of land

Partition, if possible, is the default if there is disagreement on selling

No forced sale to a co-owner

	Silva v. Silva

1990 Ont. C.A.
	Welfare wife wants ex to sell the house
	Partition or sale of joint property or Tenancy in Common may be ordered by the court if doing so would not prejudice a claim either spouse may have to 


Applies to conveyances, devises and trusts





and this to be words of purchase








Grantor wants this to be words of limitation 





words of purchase





words of limitation





Water on land that doesn’t flow in a defined channel








Future Interest: interest in property in which the right to possession and enjoyment in the property is postponed
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