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	Property



	Real 

(Hereditament)
	Aboriginal Title 

(sui generis)
	Personal

	
Corporeal
	
Incorporeal
	
	
Chattels personal
	
Chattels real 

	
	
	
	

Choses in Action (trademarks, bonds, shares, etc.)
	
Choses in possession (tangibles)
	(hybrid)

leases


Types of Property

	Cattle Action
	Detinu: winning usually meant damage award, “action in personem”

	Land Action
	Seisin: winning action meant return of land, “real action”, “in rem” recovery

	Fixtures
	· Personal property that is attached to land

· nature of article, purpose it serves 

· mode and circumstances of attachment

1. A thing attached by its own weight is not a fixture except where circumstances suggest it was intended to be part of the land, essential to the use and enjoyment of the land (e.g. a key)

2. If attached a thing is a fixture except where circumstances suggest it was intended to be personal property, the attachment is for the better use of the thing

but if the attachment is to enhance the value of the land, it is a fixture

or if removal would require damage, it is a fixture.

	Hoegy v General Accident Assurance co

1977 ON Cty Ct
	Crop spraying destroys flax
	Growing crops are 

personal property if they are severed, literally, or legally, by a bill of sale or writ

real property if they are attached to the land

	Farm Credit Corp v Kerr

1995 Sask QB
	Oil leases on mortgaged lands
	A surface lease is “an equitable interest in land” or a chattel real

	Harvard College v Canada (Comm of Patents)

2002 SCC
	Patenting the Mouse

[image: image1.jpg]



	Higher life forms cannot be conceptualized as mere “compositions of matter” with the context of the Patent Act.

Majority – a line must be drawn
Minority – inventors are entitled to reward

3. Religious Objection: it’s not playing God, creating life, it’s modifying cell lines

4. Laws of Nature?: we rely on laws of nature all the time in patented processes

5. Animal Rights: Mice are already commodified

6. Commodification of human life: there is a clear line between humans and mice

7. Environmental Protection: Patented or not, these creatures are here

8. Globalization: not an issue with the Harvard Mouse


Property rights 

· Right of possession, management and control

· right to income

· right to transfer (during and at end of life)

· right to protection under law from such things as appropriation

Property rights derive from 

· Labour – Locke: property right arise before government but government exists in part to protect property rights
· First occupancy (includes conquest)
· Utility – Jeremy Bentham “unless I know what I made would be mine, I wouldn’t make anything”
· Efficiency (economic) – provide an incentive for people to create goods and products, prevents the tragedy of the commons
In order for something to be property:

	National Trust Company v. Bouckhuyt et al (1987) Ont. CA
	Tobacco quota
	the owner must hold exclusive control over the res

	Caratun v. Caratun (1992, ON CA)
	Dental licence
	the res must be transferable

	R. v. Stewart [1988] SCC
	Hotel employee list
	confidential information is not property because confidentiality results from action, information can be shared

	Moore v. Regents UofC  SC Cal
	Valuable cell line
	Excised biological material is not property of individual from whom taken, because of lack of control


Property’s Evil History 1 - Women

	Pre-1859
	upon marriage all property goes to husband

upon death of husband her real property reverts to her

If husband died, 1/3 of husband’s real property as life estate “dower” (abolished in 1978)
If wife died, husband got full life interest in real property she brought “curtsey”

	1859
	Wives granted right to won property, but no right to manage or transfer

	1884
	Women achieved equality regarding property in Ontario, but no right to hold property held in husband’s name


Property’s Evil History 2 – Slaves

	The Amistad
	humans can be property if they are conquered in “just war” or if they are heathens

and if they’re Christians whose parents happened to be slaves, maybe that’s not so okay, but it isn’t what this case was about.


Possession

1. Sufficient Control; Marsh 
favour maximum physical control, but ultimately sufficient control depends on the nature of the res and the legal context; control sufficient to exclude others

generally as much control as is practicable in the circumstances; The Tubantia
2. Sufficient Intent (Animus possidendi); Keron v. Cashman
depends on having the subjective state of mind

the nature of the res may affect the state of mind

	The Tubantia
	buoys attached to sunken ship
	possession only requires the as much control as is practicable in the circumstances

	Marsh v Kulchar

1952 SCC
	Hired hand steals car
	When something is stolen, the right to possession remains with the owner, but as the owner does not have custody or control, the owner does not have possession.

	Keron v. Cashman

1896 NJ
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	Container: intention to possess contents is not presumed if the contents would not be expected to in the container

	Edmonds v. Ronella 

1973 NY SC 
	kids find $$ in parking lot
	to be a legal finder, an essential element is an intention or state of mind with reference to the lost property

in this case the lost property was found, in a legal sense, when it was removed from the parking lot.


Rights

	Owner
	the person with the right to custody and control of the res

	Posessor
	the person with more rights to the res than anyone but the owner

a possessor, with control and intent, if divested, would still have the right to possess; Ohio v. Shaw


Bailment

	Bailment
	Bailor/Owner retains title; bailee takes possession.

	Licence
	Owner of real property, the licensor, permits licensee to enter the property, permits what would otherwise be trespass, no duty of care for the goods arises


	Establishing Bailment
	Onus on

	1. Chattel
	The goods must exist
	Bailor

	2. Voluntary delivery or transfer from bailor to bailee (transfer of possession)
	Exclusive power to control the chattel transferred to bailee
	

	3. Bailee’s possession voluntary (transfer of possession accepted by bailee)
	generally, person cannot be made bailee without his or her consent (possible to be an involuntary or quasi bailee in context of law of finders)
	

	Bailee assumes responsibility for the safe-keeping of the goods; and intention to return
	

	4. Bailee meets standard of care
	See Standard of Care chart p. 6
Wong exception: it is inappropriate to ask the bailee's representative to meet the normal onus and disprove negligence when 1. The bailed goods and the bailee disappear together; and II. Nobody knows what happened.
	Bailee 

	[image: image3.jpg]



	
	

	Heffron v Imperial Parking Co.

1974 Ont CA

Heffron’s car vanishes from parking lot
	Burden: According to Lord Denning in Spurling v Bradshaw, the bailee carries the burden of proving either loss without his fault or it was a fault of which he is excused by the exculpatory clause.

Exculpatory Clause:  “Where the contractual intention of the parties … did not embrace the events amounting to a breach of a fundamental term the events must be outside the exculpatory clause which would therefore not apply.”
Signs of Bailment: Provision of attendant, taking of keys, practice of taking keys across street
Contents that would reasonably found inside the bailed item are also included in the bailment.

	Punch v Savoy’s Jewellers Ltd et al 

(1986) Ont CA
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CN Rapidex loses ring


	Sub-bailee is liable to bailor if they know of or would reasonably contemplate their existence; also to bailee

An unexplained loss is a fundamental breach of a bailment and cannot be excused by an exculpatory clause {Recent SCC decisions say a clear exculpatory clause specifically mentioning fundamental breach can excuse it}
An exculpatory clause by a sub-bailee doesn’t apply to the bailor or baileee if he or she didn’t know about it.

	Standard of Care

	 Old View
	Bailor's motivation (the person leaving the stuff)

	
	No benefit
	Benefit

	Bailee's

Motiv-ation

(the person with the stuff)
	No benefit
	Unlikely to occur
	Gratuitous bailment solely for the bailor's benefit

Gross Negligence (intentional failure to perform a duty in reckless disregard for the consequences)

	
	Benefit
	Gratuitous bailment solely for the bailee's benefit 

Slight negligence (A failure to exercise great care)
	Bailment for reward

Ordinary negligence (Failure to exercise care of an ordinary prudent person in the same situation; Care that person of common prudence takes of their own concerns)

	Robertson v Stang

1997 BC SC

Compulsive shopper forced to store goods that get stolen
	New view on standard of care
	"What would a reasonable person have done under all the circumstances of the situation?"

"What degree of care would an ordinarily prudent person exercise with their own property" (Essentially ordinary negligence)

	
	Factors to consider
	9. nature of the bailment: whether gratuitous or for reward

10. value of the chattel: the more valuable, the higher the standard of care

11. Conduct of the bailor: was the bailee informed that the chattel was of special importance

12. Conduct of the bailee: was there a standard of care in the trade in which the bailee worked

13. Contractual considerations: was there an understanding as to the standard of care to be met

	DJ Lowe Ltd v Roach

1980 NS SC aff’d NS CA
	Boom crane goes missing
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	bailment imposes responsibility for the safe-keeping of goods

Onus: if bailment established and the item is lost or damaged, the bailee must prove that he took reasonable and proper care.

The length of time it is left with the bailee could be a factor

	Withers, Evans Ltd. (Trustee of) v Sterling Circuits Inc.

1988 BC SC
	Electronic goods vanish from room in building after lock is busted open
	Licence: If the “bailee” doesn’t know about the items left on their property, it’s not a bailment.


Finders

Personal property upon being abandoned ceases to be the property of any person until it is appropriated by another with the intent to acquire ownership to it.

Exceptions to Finders-Keepers

	Employees
	finding while acting as a duty of employment or as the servant or agent of another, he finds it for his employer (White v Alton-Lewis)

	Wrongdoing
	a finder obtains no title where he gets possession through trespass or other wrongdoing ( but thief claims better right than subsequent possessors Bird v. Town of Fort Frances,)

	Salvage
	before salvor can claim ownership of goods at sea, must prove true owner intentionally gave up claim to goods - i.e. intent to abandon

	Treasure Trove
	Gold, silver, bullion or coins is property of Crown – does not matter who finds it or where it is found

	Land

If the chattel is found on another’s land, the find is subject to a number of conditions:


	Fixture/Subsurface If requires alteration of land – then occupier has rights over finder (Elwes v Brigg) 

Chattel  Occupier over finder providing that s/he has in some way manifested control and intent to control previous to the finding (Grafstein)

Lack of Control: Finder over owner if land owner has constructive possession, finder has actual possession if no intent to control by owner. Hannah v Peel (1945) UK; Trachuk v. Olinek (1995) 

Lease  claim of lessee in possession will be superior to that of a finder and a landlord (contractual obligations may force lessees to surrender to holder because of terms of lease) 

	AG of Canada v. Brock 

(1991) BC SC
	Abandonment
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	“voluntary relinquishment by its owner or holder,

with the intention of terminating his ownership, possession and control 
and without vesting ownership in any other person…” 

	Interpleader
	interpleader goes to court to determine who has the best right to possession.

	Armory v Delamirie
1722 KB
	Chimney sweep finds jewel, jeweller skarfs it; for once, the little guy comes out on top
	a finder has the best right to possession against all but the true owner
if you don’t produce an item you steal, it is assumed to be of top quality and value when assessing how much you owe

	Keron v. Cashman

1896 NJ
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	Container: intention to possess contents is not presumed if the contents would not be expected to in the container

	Edmonds v. Ronella 

1973 NY SC 
	kids find $$ in parking lot
	to be a legal finder, an essential element is an intention or state of mind with reference to the lost property

in this case the lost property was found, in a legal sense, when it was removed from the parking lot.

	Dowe v JJ’s Pawn Shop (1994) NSSC
	Ms. Dowe comes across watch she lost in pawn shop
	Buyer’s Title is no better than the seller’s 

Unless abandoned an owner maintains ownership rights

	Bird v Fort Frances

1949 Ont HC
	Kid finds $1460 under pool hall
	Jus tertii: Someone with a better claim who is not involved in the dispute is irrelevant
A wrongful taker has better rights to possession than those who come after

	White v Alton-Lewis Ltd. et al 1975 ON Cty Ct
	Employee finds jewel in store
	Employers get possession if employee finds something while performing a duty of employment


Finding in and on Land

	Hanna v. Peel [1945] UK
	Soldier finds brooch in house owned by Peel
	A land owner that has not taken possession of the land doesn’t have manifest intent to control the land the things found in or upon it.

	Trachuk v. Olinek 

(1995) Alta QB
	$75,960 buried under fenced off land near oil equipment
	Occupier of land has prior right to possess items “attached” to the land, unless he has given up his possessory right to the land. with a lack of sufficient control and intent to control

	Elwes v. Brigg Gas Co.

(1886) UK
	Ancient boat found in clay by gas company
	Land owners have constructive ownership over the chattels buried on the land if they exercise control over land.

	Grafstein v. Holme & Freeman 

(1958) Ont
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Chest with $38k in basement of dry goods store
	Not a true finder if someone else has possession
Presumption that land possessors have title to found items if they have “manifest intention to exercise control” over the land and the things which may be in or upon it.
Possessors of containers possess contents if circumstances suggest they intended to possess the contents
Quasi-bailee? A finder owes a gross negligence standard of care to the true owner (obiter point)
Finder is entitled to it as against all persons except the real owner


	Parker v British Airways

1982 UK

Bracelet found in airport lounge
	manifest intention to exercise control?
	take reasonable steps to ensure lost chattels are found

exclusion of individuals from premises

circumstances that suggest an intention to control (e.g. bank vault as opposed to public park)

	
	obligation of the Finder
	Finder has an obligation to take reasonable steps to find the true owner and care for the chattel until the true owner is acquainted with it.

	
	liabilities of an Occupier
	take reasonable steps to ensure lost chattels upon being found are acquainted with the true owner. An occupier is obliged by law to accept liability for chattels lost upon his premises (ie an innkeeper or carrier’s liability)

An occupier of chattel, e.g. a ship or car is to be treated as if he were the occupier of a building for the purposes of these rules

	AG of Canada v. Brock

1991 BC SC
	$300,000 in trunk of car
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	“manifest intent” to control the premises, without exclusive possession of premises, no manifest intent to control.


Gifts

	Is it a Donatio mortis causa?
	(onus on recipient or donee)

	contemplation of death? Rushka
	Objective fear
	Thompson v. Mechan [1958]

	
	Donor in extremis
	

	
	Died of the feared cause?
	

	Intention
	To revert to donor should he recover
	C. Forcese

	
	No acceptance by donor is required
	

	Delivery
	Constructive, sufficient indicia of title, e.g. bank book
	

	Undue Influence
	No presumption,
	


	Rushka v. Tuba (1986) Sask
	Cancer dad gives daughter car
	Donatio mortis causa must be made in expectation of death

Registering title in someone’s name is constructive delivery

	Thompson v. Mechan 

[1958] OR 357
	Thompson dies on trip
	In Extremis: A DMC must be offered when the donor is in reasonable fear for his life

Cause of death: The death must be reasonably connected to the cause feared.


	Is it a gift Inter Vivos?
	(onus on recipient or donee)

	words of present tense
	by donor to donee
	Cochrane v. Moore (1890) (CA)

	Intention
	“clear and unmistakeable intention … to make a gift…”;
	Veitch (Trustee of) v. Rankin (1997) Ont CJ

	
	by recipient to receive
	Veitch

	
	by both that it will not be returned
	

	Delivery
	there must be an actual delivery of the thing”
	Irons v. Smallpiece (1819)

	
	Constructive Delivery: transfer of  title or exclusive means of control 
	Rushka v. Tuba (1986) 50 Sask R 152

	No undue influence:
	Rebuttable presumption for dependency relationships
	Houle Estate (Public Trustee of) v. Houle [1996]

	Failed gift?
	Resulting Trust
	Billinghurst v Reader (1997)

	Nesbit v. Chester et al [1969] Ont HC
	son-in-law sells dad’s shares
	there must be either a deed or instrument of gift, or there must be an actual delivery of the thing 

	Veitch (Trustee of) v. Rankin 

(1997) Ont CJ
	Mr V gives Ms R ring, lots of $$
	The onus of proving that a transfer of money was in the form of a gift is on the recipient
Repaying some money is a sign that the recipient took it to be a loan, the acceptance of the repayment is a sign that the donor also took it to be a loan.

The engagement ring rule doesn’t apply if the wedding is called off before the ring is given

	Billinghurst v Reader (1997) Ont GD
	Another ring + money to buy farm
	Not a gift? it becomes a resulting trust.

Resulting Trust: “when A transfers property to B, or has it transferred to B, for no apparent consideration, B is presumed to be intended to hold that property on trust for A. The burden of proof is therefore upon B to show that A intended to dispose of all his interest in the property in favour of B.”

The engagement ring rule doesn’t apply if the groom-to-be was such a jerk that you can’t blame her for calling it off

	Houle Estate (Public Trustee of) v. Houle [1996] Alta QB
	nephew gets his hands on ex-nuns money
	Donor in a dependent relationship? recipient must disprove undue influence – (involving an independent 3rd party, not necessarily a lawyer, to satisfy the court the donor was acting independently and with full appreciation)

Examples: guardian and ward, solicitor and client, spiritual instructor and pupil, medical adviser and patient…

donee is in a position of confidence or in a position to exercise influence over the grantor


Intellectual Property

Patents

Invention: product, chemical or process; a physical embodiment. Not a scientific principle, abstract theorems or medical procedures. (In theory should not be available to computer programs, but there are some patented pieces of software, especially when tied to hardware as in digital watches)
	the Patent Act 

( R.S. 1985, c. P-4 )
	20 Years
	Federal Government gives inventors the right to exclude others from making, using, selling their invention; generally for 20 years

	
	Intangible Property
	Patent holders may license others to produce or use the invention, or use the patent as an asset.  (A patent is intangible property, choses in action)

	
	Disclosure
	In exchange for the Patent: inventor provides full description of the invention and the patent office makes the invention public within 18 months (kept private before then; war inventions kept secret)

	
	Description
	14. all subject matter that the patent is to cover

15. no misleading or erroneous material

16. enough information that a person skilled in the relevant area could duplicate the invention

	
	Criteria
	17. Novelty: the invention must be new, the patentee must be the inventor or the inventor’s assignee; it cannot have been public for more than one year.

18. Utility: the invention must be useful

19. Ingenuity: the invention must show inventive ingenuity; it cannot be obvious to an unimaginative technician skilled in the relevant area.

	Public Policy Theories for Patents
	Incentive 
	encourages invention (outside the pharmaceutical and bio-tech industries, this theory has little evidence to support it)

	
	Moral 
	it is simply the right thing to do to reward inventors 

	
	Disclosure 
	prevents keeping technology secret (not well-supported by evidence, almost impossible to keep 95% of inventions secret these days)

	Overall Goal
	promote sharing of technical information while giving inventor a time-limited monopoly.


Patents and the Pharmaceutical Industry

· Difficult to defend patent protection on policy grounds 

· Companies add bells and whistles to drugs to extend patent life. 

· Monopoly protection drives up drug costs; but meanwhile, 

· R&D expenditure is decreasing. 

· WTO internationalizes patent protection through TRIPS, makes it especially hard on developing countries.

· Compulsory licensing: South Africa and Brazil have recently forced drug companies and the US through the weight of public opinion to back down on enforcing TRIPs. Growing support in Canada and US for compulsory licensing when public health is at stake. 

Patents and Plants

· The Plant Breeders Rights Acts (1990) allows 18-year patent on seeds
· main thrust, resistance to herbicides (77% of trials)
· Monsanto Canada Inc. v. Schmeiser [2002] S.C.C.A. No. 437; Monsanto discovered their patented round-up ready seeds growing on Schmeiser’s land. Although he wasn’t using round-up, they have so far succeeded in their claim that he is violating their patent.
Copyright

	the Copyright Act 


	Covers
	literary, artistic, dramatic, musical works and computer programs

	
	Rights
	20. Economic rights: the right to control reproduction of the work and gain the proceeds from doing so (goes to holder of copyright)

21. Moral rights: the right to prevent others from changing the work (distortion, mutilation, modification, etc.) that is prejudicial to the reputation of the creator (stays with creator)

	
	Term
	In general, for published work, life of creator plus 50 years (to Dec. 31st); unpublished work, 50 years after death plus 6 years grace;
special rules for author unknown, groups of authors, corporate-owned photos and films, etc.

	
	Fair Dealing
	limited copying allowed for criticism, review, news summary, research or private study
Cite source and author

	
	Register?
	Automatically goes to the creator of an “original” work at time of creation, if creator is a citizen or resident of a treaty country (Berne Convention)

Copyright can be formally registered

	Théberge v. Galerie d'Art du Petit Champlain inc [2002] SCC
	Transfer of prints from paper to canvas backing
	Excessive control by holders of copyrights and other forms of intellectual property may unduly limit the ability of the public domain to incorporate and embellish creative innovation in the long-term interests of society as a whole, or create practical obstacles to proper utilization

	Commonwealth of Australia v. John Fairfax & Sons 

(1980) HC Aus
	Δ publishes confidential government memos, etc
	Unpublished Work – Permission of copyright holder required for “criticism or review”, “reporting the news”
“defence of public interest” not a valid reason to break copyright
Not Necessarily True in Canada: Public Interest Exception


Trademarks

	Trademark
	word, symbol or design
	used to distinguish the goods and services of one person from those of another in the marketplace

	
	term
	indefinite, but can be expunged after 3 years of non-use 

	
	Protection
	Protected from appropriation and use by non-owners

	
	Infringed
	when person not entitled to trade-mark sells goods or services in association with the trademark of another (marks so similar as to be confusing)

	
	Registered?
	Unregistered trademark is also protected, but difficult to enforce

	Trade Name
	Registered under Corporations Act: name under which business is done

	Trade Secret
	Not intellectual property, subject of non-disclosure contracts

	United Artists Corp v Pink Panther Beauty Corp

 [1998] Fed CA
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	“The onus is on the applicant to show that there is no likelihood of confusion with the registered trade mark in the mind of the average consumer”
“The registered trade-mark is valid across Canada the owner possesses the right to its exclusive use in association with specified wares or services nationwide.”

“no damages need to be proven, 

nor deceive be made out in order to succeed”

the registration can only be effected when the mark has actually been used, s. 40

“Where a mark may refer to many things or, as noted earlier, is only descriptive of the wares or of their geographic origin, less protection will be afforded the mark. Conversely, where the mark is a unique or invented name, such that it could refer to only one thing, it will be extended a greater scope of protection.”

	The Trademarks Act s. 6
	(5) In determining whether trade-marks or trade-names are confusing, the court or the Registrar, as the case may be, shall have regard to all the surrounding circumstances including 

(a)  the inherent distinctiveness of the trade-marks or trade-names and the extent to which they have become known;

(b)  the length of time the trade-marks or trade-names have been in use;

(c)  the nature of the wares, services or business;

(d)  the nature of the trade; and

(e)  the degree of resemblance between the trade-marks or trade-names in appearance or sound or in the ideas suggested by them.


Real Property

Freehold Estates

	Socage
	Feudal tenure of land by a tenant in return for agricultural or other nonmilitary services or for payment of rent in money

	Quia Emptores
	· prevention of sub-infeudation

· new tenant held to same obligation as old tenants

· diminished lord’s power with inflation
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	Statute of Tenures
	removed all land obligation except socage

	Fee Simple


	Passes on to heirs, if no heir, then reverts to state (escheat).

	
	Absolute
	no conditions

	
	Qualified
	subject to conditions

	Fee Tail
	Can only be passed to direct lineal descendants, 

following Conveyancing and Law of Property Act, only estates tail created before May 27, 1956 still exist in Ontario.

	Life Estate
	granted for life of tenant, 

or pur autre vie – for the life of someone else, the cestui que vie;
if multiple CQVs, it’s the last one standing.

	
	reversioner
	The person who gets the land when the cestui que vie dies (or is missing from Ontario for 7 years) is the remainderperson or reversioner

	
	“curtsey”
	If wife died, husband got full life interest in real property she brought to marriage

	
	“dower”
	If husband died, wife got ⅓ of husband’s real property as life estate  (abolished in 1978)


Leasehold Estates

	Tenancy types
	at will
	ejectable at any time at will of lord

	
	for years
	fixed term estate, determined with reference to calendar

	
	periodic 
	automatically renewable lease


Grants

	Camston Ltd v Volkswagen Yonge Ltd et al 1986 ON Cy Ct
	Reversioners to life estate try to evict VW dealership
	You can’t give more rights to land than you have yourself
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	Palin grants

Blackacre to Cleese in fee simple
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	Common Law
	Statute

	Conveyance

inter vivos grant
	“and his heirs” = fee simple
	intent or if no words of limitation, largest estate possible

Conveyancing and Law of Property Act, 1886

	Devise

Will
	words of intent, (for intent: see Huffman, Waters) 

if no words, life estate assumed
	intent or if no words of limitation, largest estate possible

Succession Law Reform Act,1978

	The Rule in Shelley’s Case
	“the appendix of property law” – Craig Forcese

	No Rule:

Palin grants

to Cleese for life then to Cleese’s heirs



	Shelley’s Rule:

Palin grants

to Cleese [and his] heirs
Bingo, it’s a fee simple

	Reason
	Lord’s received money (tenure and relief) when land was passed by intestate succession

if Cleese died without a will, his heirs would get the land by intestate succession rather than through Palin’s will. (the law shafts the little guy again)

	Avoiding Shelley’s Rule
	Naming specific or a class of living individuals rather than “heirs”; Rynard
Two documents: for Shelley’s to apply, the life estate and remainder must be mentioned in the same document

Equitable Trust Exception 


	Intent: Life Estate
Re Huffman 1979 Ont HCJ
	all my estate to my wife …. On her death the estate is to be divided equally…
	While the rule in Ontario is that you can’t give something to somebody and then say what happens to it when they die, Re Walker (1924) 56 OLR 517

You can give someone an estate in a will and have other words in the will that act as words of limitation making the estate a life estate Re Mortlock’s Trust (1857) 

“In constructing a will the duty of a court is to ascertain the intention of the testator, which intention is to be collected from the whole will taken together.” Re Tyhurst [1932] SCR 713

	Intent: Life Estate
Re Waters (1978) Ont HC
	house left for as long as she lives or notice she no longer needs the property; to pay upkeep expenses” 
	evident intention of testator

if word “life” is in a devise there must be clear words to negate life estate- absent contrary intention a life estate will be granted

conditions don’t negate life estate

	Escape from Shelley’s
Re Rynard (1980) 31 OR (2d) Ont CA
	farm left to son in a way that doesn’t let him mortgage it or sell it
	The Rule in Shelley's Case does not apply when the testator intended the estate to go to specific heirs (not heirs general which would refer to the whole line)  

and when conditions (i.e. A goes bankrupt) are placed on the grant limiting K's interest.  Thus, the grantee will get a life estate.


Life Estates – Rights and Obligations

	Waste
	Life Tenant owes duty to leave land unimpaired, avoid damage or injury
Liable to remainderperson or reversioner for damages; injunctions available

	
	Ameliorating 
	results in a benefit, improves the land, generally no injunction 

	
	Voluntary
	act that diminishes value of estate, (e.g. clear cutting trees, mining), life tenant is liable unless given permission in the conveyance instrument

	
	Permissive
	act of neglect or omission, letting place run down, life tenant not liable unless given responsibility in the conveyance 

	
	Equitable
	wanton, malicious destruction, (e.g. torching the house); life tenant always liable unless conveyance specifically permitted “equitable waste”.

	Reimburse Repairs?

Buhr, Jackson
	Preservation
	Yes: reimbursed even w/o permission; Buhr or shared; Jackson

	
	Capital
	No: unless agreed to by remainder; Jackson

	
	Renovation
	No: unless agreed to by remainder; Buhr

	Selling the Land
	Encroachment

Chupryk, Jackson, McFarland
	General Rule: No permission, No encroachment
Exception: ·
If permitted, the right to encroach on a life estate is limited to what is need to maintain the estate (or the life tenant if permission granted in the will or devise)

	
	Alienation

Chupryk
	Settled Estates Act allows life tenant to ask court to arrange land sales; proceeds split between tenant and remainder.

	
	Mortgages
	Settled Estates Act also allows life tenant may ask court to authorize mortgages for improvement to property, mortgage will encumber remainder

	Buhr Estate v Buhr 

1993 Man QB
	Gerda repairs and improves life estate home w/o permission of remainderperson
	repairs expenses and insurance premiums are “in the nature of salvage of the property and… as much for the benefit of the remainder man as of the beneficiary for life,” preferable to have permission, not necessary

redecorating or renovating expenses may increase the property value, but as they are not done to preserve the property they need approval of the remainderman for reimbursement.

	Re McFarland [1963] Ont HC
	Life Estate to wife, remainder to Herbert; wife to expend as necessary for upkeep or health
	The right to encroach on a life estate is limited to what is need to maintain the estate (or the life tenant if permission granted in the will or devise)

	Re Jackson (1977) Ont HC
	Trustees directed in the case of illness or emergency…to encroach upon the estate for the benefit of wife.
	see above

“income of the estate” is net income
Expenses: General expenses, (e.g. taxes) paid by life tenant; repair expenditures should be shared between tenant and remainderperson.

	Chupryk v Haykowski 1980 Man CA
	C owns  life estate and ⅓ of the fee simple in the property.

Mrs H owns the other ⅔ of the fee simple.
	Rule: “… a trustee can obtain a court order permitting expenditures for improvements of the trust property and encumbering the property to raise the money needed to pay for the improvements… Where work is done on property held in trust for a life tenant and remainderman, expenses incurred for repairs to building may be charged against the corpus depending on the nature of the work Wilson v Whelpley (1929) NBCA”

But while in some ways a life tenant is like a trustee, “he may use the property for his exclusive benefit and take the income and profits”

“the tenant for life is bound to act in a quasi fiduciary manner for the benefit of all parties concerned.”


Aboriginal Land Rights

“the non-statutory property interest aboriginal peoples have with regard to their ancestral lands”

Property’s Evil History 3 – The Take-over of America

	1492

Discovery
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	Europeans divide up Americas

Royal Preroragative to acquire new land

	
	Conquered or ceded
	local laws or customs remained in palce unless unconscionable or incompatible with English law

	
	“Discovery”
	“Deserted or empty” – terra nullius
English law followed the flag

Applied to North America, removing aboriginals rights to land for these weak reasons:

22. the aboriginals were heathens

23. they were primitive (e.g. not cultivating the land, of course they often were, but did they have square dancing?)


	1763

Royal Proclamation (Treaty of Paris)
	Sets out protocol for obtaining lands and extinguishing Aboriginal title to those lands

May only be ceded to King; cannot be sold to anyone else

Catch:  did not extend to areas they didn’t know existed and left out Quebec deliberately (treaty of Restwith?)

Great Lakes area = Indian hunting grounds; therefore there was recognition that Aboriginal title that was protected and affirmed includes water

Title to water means ownership of fisheries

	1876

Indian Act
	Distinction between “Indians” and non-Indians formalized.

benefits: included freedom from taxation, inheritors of treaty rights

costs: lives closely regulated

Metis: IA doesn’t apply, Metis under provincial jurisdiction

Inuit: IA doesn’t apply, but Inuit not under provincial juris.

	1927

Indian Act
	Requirement for special licence to represent aboriginal interests in legal cases

	1951

Indian Act
	Indian status removed from Indian women marrying non-Indians; repealed in 1985

	1982

Charter of Rights and Freedoms


	assimilatory orientation renounced in 1970
Aboriginal peoples: includes “Indians”, Metis and Inuit.
s. 25. The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including

a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; and 
b) any rights or freedoms that now exist by way of land claims agreements or may be so acquired.

	Aboriginal Systems of Land Tenure
	stewardship

environmentalism

communalism (universal access; exclusive private possession an alien concept)
responsibility emphasized over rights
sui generis – doesn’t fit with common law property law, Euro-Canadian property law emphasizing rights, ownership


	Johnson and Graham’s Lessee v. M’intosh

1823 US SC
	land company purchased lands from 2 Indian groups
	Sovereignty vested in crown

Ownership of aboriginal land accompanies sovereignty

Aboriginal peoples have interest in land arising from original occupation that is less than full ownership

Crown has sole right to acquire aboriginal interest

Aboriginal interest can be extinguished by crown

	Worcester v. The State of Georgia

1832 US SC
	Mr. W living on Cherokee land w/o licence from Georgia
	Moderates Johnson
Discovery did not affect the rights of those already in possession

Indian Nations distinct independent political communities retaining all rights except excluded from selling land

	Connolly v. Woolrich

1867
	Connolly marries Cree woman, then marries his 2nd Cousin
	Principle of law: Indian law applies on Indian land

	St. Catherine’s Milling and Lumber Co. v. The Queen

1888, SCC
	Ontario questions Federal logging licence

usufructuary: using property and reaping its profits
	A Step Backwards
Constitution Act, 1867 gives province jurisdiction over land

“Fee and Possession” to Crown: aboriginals have right of occupation only.

Personal and usufructuary rights as long as sovereign wants (stems from Royal Proclamation 1763)

Crown can extinguish any right to land aboriginal people have

	Calder  v. British Columbia (AG)

1973 SCC
	Nishga seek declaration that their aboriginal title was not extinguished
	Discovery didn’t eliminate Aboriginal title; independent of Royal Proclamation.
Legislation with clear and plain intent extinguishes aboriginal title

Underlying title in land stays with the Crown

Royal Proclamation in BC? 3 say yes, 3 say no

	Hamlet of Baker Lake v Minister of Indian Affairs  1980 Fed Ct TD

Baker Lake Inuit want to stop mining companies
	The Royal Proclamation of 1763 includes Inuit. As do other decisions relevant to aboriginal rights.

But the RP, 1763, did not grant aboriginal title in Rupert’s Land. Sigeareak
But Common Law “recognizes the existence of an aboriginal title independent of the Royal Proclamation or any other prerogative act or legislation.” 6 judges in Calder
The Test for Common-Law Aboriginal Title
1.That they and their ancestors were members of an organized society.

2.That the organized society occupied the specific territory over which they assert the aboriginal title.

3.That the occupation was to the exclusion of other organized societies.

4.That the occupation was an established fact at the time a sovereignty was asserted by England.

Organized Societies: “having institutions of their own, and governing themselves by their own laws”… concept of rights over land sufficiently defined to serve them
Occupied the specific territory: “The nature, extent or degree of the aborigines' physical presence on the land they occupied, required by the law as an essential element of their aboriginal title is to be determined in each case by a subjective test.”

What rights of use? “The thrust of all the authorities is not that the common law necessarily deprives aborigines of their enjoyment of the land in any particular but, rather, that it can give effect only to those incidents of that enjoyment that were, themselves, given effect by the regime that prevailed before”
Extinguishment 

Before 1870: Royal Charter, 1670 to HBC didn’t extinguish title.
At 1870: Not extinguished by Imperial order in council bring Rupert Land into Canada
Since 1870: Extinguishment must be by specific legislation that is clear and plain (Calder), but it does not have to be explicit. If its necessary effect is to abridge or abrogate a common-law right, that is the effect the courts must give it.

Right to hunt and fish included in aboriginal title

	Guerin v Canada  

[1984] SCC
	Crown gets bad deal on golf club lease
	Aboriginal Title is Sui Generis

The Crown has a Fiduciary Duty to

24. Show loyalty

25. Good faith

26. avoid conflicts of Interest

The Fiduciary Duty arises because

27. a person is entrusted with the property of another

28. a person is placed in a position to take advantage of opportunities not available but for the trusting relationship

29. because of the trust placed, the person placing the trust is particularly vulnerable


Constitution Act, 1982, s 35

	Recognition of existing aboriginal rights 
	(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.


The s. 35(1) test from Sparrow and Delgamuukw

	General Principles
	“treaties and statutes relating to Indians should be liberally construed and doubtful expressions resolved in favour of the Indians.” Nowegijick v. the Queen, [1983] SCC

Honour of Crown is always involved and no appearance of ‘sharp dealing’ should be sanctioned

Indian traditions (oral promises) should be given weight

	30. Right? / Title?
	Applicant establishes acting pursuant to Aboriginal right (from Delgamuukw)

i. the land must have been occupied prior to sovereignty
ii. if present occupation is relied on as proof of occupation pre-sovereignty, there must be a continuity between present and pre-sovereignty occupation, 

iii. and at sovereignty, that occupation must have been exclusive. (Joint title left as an open question for another day; licensing others helps justify claim)

	31. Extinguished?
	Onus on Crown to prove  right was extinguished before 1982: Sovereign’s intention clear and plain. (not constraining or inconsistent)

	32. Prima facie infringement
	(Onus on challenger to legislation) Does the legislation/regulation have the purpose or effect of interfering with an existing aboriginal right? If yes:

i. Is the limitation unreasonable?

ii. Does the legislation/regulation impose undue hardship?

iii. and Does the legislation/regulation deny to the holders of the right their preferred means of exercising that right?

	33. Justification
	includes: (Onus on Crown)
34. valid legislative objective? (“public interest” too vague)

a) legislative objective that is compelling and substantial
b) Does the objective minimally infringe upon the right?

35. infringement consistent with the special fiduciary relationship?

a) Do aboriginal rights come ahead of others?

b) Have they been involved in resource development?
c) Have the Aboriginal peoples been consulted with respect to the objective and its implementation?

d) In a situation of expropriation is there fair compensation?

	R v Sparrow

[1990] SCC

[image: image15.wmf]
45-fathom drift net
	“treaties and statutes relating to Indians should be liberally construed and doubtful expressions resolved in favour of the Indians.” Nowegijick v. the Queen, [1983] SCC
“recognized and affirmed” allows the Court to assess the legitimacy of government legislation that restricts aboriginal rights. 
“There is nothing in the Fisheries Act or its regulations that demonstrates a clear and plain intention to extinguish the Indian aboriginal right to fish.”

After conservation needs are met, the aboriginal right to fish for food takes priority over other claims such as sport fishing… 

	R. v. Van der Peet

1996
	Ms V sells 10 salmon to non-aboriginal
	aboriginal right “must be an element of a practice, custom, or tradition, integral to the distinctive culture of the aboriginal group”

	Aboriginal Title

Delgamuukw v. British Columbia, [1997] SCC
Wet’suwet’en and Gitksan claim 58,000 km2 of BC
	General Features
	Cannot be sold, held by group not individuals, originates from aboriginals’ historic occupation and possession of land
· the right to exclusive use and occupation of land; 

· the right to choose to what uses land can be put, subject to the ultimate limit that those uses cannot destroy the ability of the land to sustain future generations of aboriginal peoples;

· lands held pursuant to aboriginal title have an inescapable economic component.

	
	Content
	Aboriginal title encompasses the right to use the land for a variety of purposes, which need not be aspects of those aboriginal practices, cultures and traditions which are integral to distinctive aboriginal cultures

	
	Inherent Limit
	Lands cannot be used in a manner that is irreconcilable with the nature of the attachment to the land which forms the basis of the claim.

	
	Proof of Aboriginal Title:
	i. the land must have been occupied prior to sovereignty
ii. if present occupation is relied on as proof of occupation pre-sovereignty, there must be a continuity between present and pre-sovereignty occupation, 
iii. and at sovereignty, that occupation must have been exclusive. (Joint title left as an open question for another day; licensing others helps justify claim)

	
	Justification of Infringement
	i. legislative objective that is compelling and substantial
ii. infringement is consistent with the special fiduciary relationship between the Crown and aboriginal peoples

	Heiltsuk Nation v BC 

[2003] BC SC
	Heiltsuk  don’t want an Atlantic Salmon Hatchery
	Saying No to everything doesn’t let you say that no consultation took place


boys find sock full of money
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and this to be words of purchase








Grantor wants this to be words of limitation 








3% of Canada’s population are aboriginal; 976,305 in 2001
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� Weak? While this was going on, Jews in England were allowed to have land. A 1537 papal bull specifically said to not dispossess non-Christians. And English Lords set aside huge tracts of land for hunting – no cultivation.
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