38

Legislation
Torts

1

.David Scrimshaw’s Summary for

CML1104 B

Legislation

Winter Term 2004
based on the lectures of

Prof. R. Sullivan

and supplementary materials

Disclaimer: The author accepts no liability for the errors in this document.  



2Legislative Process


2Memorandum to Cabinet (MC)


3Gender Equality Analysis


4Temporal Operation of Legislation


5Instrument Choice (from Power Tools)


7Statutes


8Drafting


10Checklist for Tabulating


11Conventions


12“may” and “shall”


12“and” and “or”


13ULCC Drafting Conventions


16Statutory Interpretation


16Textual Analysis


18Problem Types


19Rules about Meaning


20Other Analysis Rules


21Ordinary meaning


24Technical meaning


25Original meaning rule


27Shared Meaning Rule


29Textualism and Intentionalism


30Purpose of legislation


31Consequential Analysis – “the Golden Rule”


32Presumed intent


33Deconstruction and Drafting Practice





Legislative Process

Memorandum to Cabinet (MC)

	What?
	Key instrument of written policy advice to Cabinet, used to obtain support of Cabinet.

Consists of 
1. Ministerial Recommendation (4 pages) with Communications overview and plan

2. Analysis

	When?
	when directed by the Prime Minister or by Cabinet decision (RD)

In response to requests or recommendations from Parliamentary committees

Where the proposal is that legislation be presented to Parliament

Where a policy or program initiative’s significance, sensitivity or effect on other departments suggests the need for a Cabinet decision before action

	Policy Development
	Minister asks officials to prepare

	Review
	Finance

Treasury Board

Office of Comptroller General

Status of Women Canada


Gender Equality Analysis

	Policy on Gender Equality Analysis

Dept of Justice
	Stages
	3. learning about gender dimensions in larger context in which legislation operates

4. analysing effects of legislation and removing implicit stereotypes and invalid assumptions about gender roles

5. looking for options that respect and support women’s safety, autonomy, well-being and participation in society

	integrated diversity and equality analysis screen


	Status
	What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the target date for completion?

	
	Impacts
	What are the likely impacts (intended or unintended) of the initiative on individuals involved with the justice system, or on the public at large?
What are the foreseeable specific impacts of the initiative on members of any of the following groups?

· Women*

· Youth and children*

· Seniors*

· Aboriginal peoples*

· Racial and ethnocultural minorities*

· Refugees

· Recent immigrants*

· Persons with disabilities*

· Persons with literacy problems*

· Social assistance recipients and the poor*

· Religious groups*

· Gays, lesbians and bisexual persons

· Transgendered persons

What are the foreseeable specific impacts on individuals who belong to more than one of these groups?

	
	Modifications
	How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones? 

Would these modifications affect the ability of the initiative to achieve its purpose? Would they be likely to have impacts on other groups?

	
	Further Research
	what, if any, additional research or consultation is desirable/essential to better appreciate the impacts of the proposal on diverse groups?


Temporal Operation of Legislation

	1)  Enactment
	A statute is enacted when it receives royal assent

	2)  Commencement or Coming into Force
	At this point it becomes binding on those to whom it applies, its powers become exercisable, and its rights and privileges can be claimed. 

It is common for an Act to provide that it is to come into force in whole or in part at a time to be fixed by Order in Council.

	3)  Repeal
	Expiry occurs when legislation provides for its own demise by designating a time at which it shall cease to be law. (rare)

Repeal occurs when legislation is brought to an end through the operation of other legislation that declares it to be repealed

	4)  Inoperability
	When two valid laws come into conflict and the conflict cannot be avoided through interpretation, it is resolved through hierarchy. 

When a provision is rendered inoperative, it does not cease to be law, but it ceases to have any force or effect.

	5)  Re-enactment
	Legislation is re-enacted when it is repealed and immediately enacted again without undergoing any substantive change. In some re-enactments the wording of the new legislation is identical to the old, while in others the wording is changed. But so long as the substance of the rule is not changed, the legislation is re-enacted rather than amended.

	6)  Amendment
	An amending Act may add new provisions to legislation, repeal existing provisions, or repeal existing provisions and replace them with new ones

	7)  Codes and Codification
	6. the process of enacting common law rules in legislation, thus giving them the force and status of statute law or;

7. the preparation of a statute or "code" that is meant to set out the entire body of rules on a subject in a coherent, systematic way.

	8)  Consolidation
	the purely mechanical process of updating legislation on a subject by incorporating any repeals, re-enactments, or amendments occurring since initial enactment.

	9)  Statute Revision
	the legislation is consolidated and the consolidated text is then revised to ensure that its language is clear, consistent, readable, and error-free. 

 the substance of the legislation must remain the same. Since the substance of the Act has not been changed, this revision constitutes a re-enactment rather than an amendment.

	10)  General Statute Revision
	It is customary in Canadian jurisdictions to carry out a general statute revision every ten to fifteen years.


Instrument Choice (from Power Tools)
	Types of Instruments
	Legal Effect


	Legal Limits
	Choose when

	Statutes
	General

Binding
	Constitution
	· Questions of principle or structure

· Affects broad class of persons

· Does not require frequent change

· When constitutionally required

· When it can pass

	Delegated Legislation

Regulations

Rules

By-laws

Orders

Ordinances
	General

Binding
	Constitution, Admin law constraints imposed by delegating statute and other applicable legislation; often strict interpretation of enabling legislation

Specific authority required 

· To impose penal sanctions

· Taxes

· Retroactive effects

· Expropriate property without compensation

· Exclude access to courts

· Override rules of natural justice

Cannot be imposed on specific individual or case
	· Statutory leftovers

· Suited to creation of binding, generally-applicable rules as an adjunct to complex regulatory schemes that parliamentary bodies are unable to enact alone.

· May allow more public involvement.

	Decisions (instruments that apply law, not make it)
	Usually limited to particular people and circumstances; binding on parties, not non-parties
	Cannot make generally applicable rules

Cannot be exercised in the absence of governing regulation
	For specific cases when “sweetheart” deals wouldn’t be a criticism.

 

	Contracts
	Privity

Can bring pressure on governments to administer programs in a certain way
	Wide deference, but limited by govt’s authority; 

Contract cannot fetter govt’s discretion
	Increase compliance through agreement, improved information sharing.

Class of affected persons is not to large to be cumbersome

	Quasi-legislation
	Not binding, but on practical level approaches binding – judicial deference and “doctrine of legitimate expectations”
	No effect in the face of contradictory statute or reg

Cannot pre-empt regulator’s discretion

Cannot impose mandatory req’t enforceable by sanctions (de facto laws)
	General, non-binding guidance needed?

Adjunct to exercising contractual powers

	Incorporation by reference
	Same effect incorporating instrument
	Same limits as on incorporating instrument
	Avoids repetition of rules

Can bring about uniformity

Can bring others into the leg. process


 

 Statutes

	Standard Components of Acts
	long title

enacting clause

preamble (optional)

short title

provisions (what the legislature enacts as law)

headings & subheadings

marginal notes

schedules (optional)

	New Components
	summaries

flow charts

footnotes

examples

	Types of Acts
	Public
	applicable to any person or any circumstances that may come within the general description from time to time

	
	Local
	a public Act confined to the public within a particular locality

	
	Private
	directed at identified persons or situations present in the mind of the legislature at the time of enactment

	Legislation types
	Reform
	enacted to clarify or to change the common law 

	
	Program
	enacted in response to political, social, or economic needs.

	
	Enabling Delegated
	sets out authority for subordinate to make delegated legislation


 Drafting

	Drafting Conventions
	Consistency
	once an idea is expressed in a particular way, the same language is used to express that idea each time

	
	Word use
	e.g. “may” and “shall”

	Elements of Legislation
	Provisions
	statements in the form of sentences which set out the law that the legislature intends to enact. 

Substantive provisions regulate conduct; create obligations and offences, powers and entitlements; establish institutions, etc. 

Interpretive provisions are declarations or explanations that indicate the meaning or purpose of substantive provisions.  e.g. definitions, purpose statements, and sections stipulating the temporal or territorial application of legislation.

	
	Components
	words or phrases, or visual aids such as maps or charts, that provide information about the legislation and help structure it, making it easier to use and understand. 

common components are titles and subtitles, headings, tables of contents, marginal notes, historical notes, and preambles.

	
	the Sentence
	(1) the subject: a description of the person or thing, or more often the class of persons or things, to which legal consequences are attached through the operation of the legislation; 
(2) the fact-situation (the “case”): a description of the conditions that are necessary and sufficient for the legal consequences to attach (where…); 
(3) the legal consequences (the “legal action”): a description of legally significant effects produced when the conditions described in the fact-situation are all present.


	
	Sections
	Each section or subsection is meant to express a single complete idea that is normally expressed in the form of a single sentence, or occasionally two short sentences.

To avoid ambiguity and improve readability, legislative sentences are sometimes broken down into "paragraphs" and "subparagraphs," (in federal legislation) or "clauses" and "subclauses" (in provincial legislation and federal bills).


	Subject
	
	

	Case
	Traditional
	introduced by "where"

	
	Current
	“if” : facts are not sure to occur
 “when”: facts are sure to occur
 “where”: facts relate to a place

	
	Avoid
	in the event that

should … occur

provided that

supposing that

	
	Consider
	If the conditions are separated in the sentence, can  they be brought together (perhaps using parallel structure) to make the sentence easier to read and understand.  

	Action
	
	


	Sequencing
	conventional order

order of need /importance to audience

chronological order

general to specific

	How to build structure
	1. classify material into groupings by putting similar or related material together

2. establish classes and subclasses, levels of generality within   groupings

3.  strive for maximum parallelism between groupings, classes and subclasses

4. notice sequencing


Checklist for Tabulating

	8.  Good Reason?

 “The chapeau” followed by 

· a set of words and,

· at least one parallel structure.
	Do I have a good reason for tabulating?  for example, 

9. to avoid ambiguity, 

10. to reveal the structure of long sentences or indicate the relationship among the parts of sentences, 

11. to avoid repetition, or 

12. to create white space and avoid presenting an unrelieved block of text.

	13. Complete and Grammatical?
	Is my tabulated sentence complete and grammatically correct?  Can I identify the S - V - (C) - (A)?

	14. Parallel structure and function?
	Are the tabulated items or paragraphs parallel in both structure and function?  Do they perform the same grammatical function in the sentence and express parallel ideas?  

	15. Self-contained?
	Are the tabulated items or paragraphs self-contained, or do I break up verb, noun or prepositional phrases?

	16. Each read on its own?
	Can each tabulated item be read on its own with the introductory words and the final words (if any).  

	17. “and” only or “or only?
	Are the paragraphs joined by and only, or by or only, but not by both?

	18. Sandwich easy to swallow?
	If I create a paragraph sandwich by embedding tabulated items between the beginning of the sentence and the end, is my sandwich easy to swallow?   Could I avoid the sandwich by re-arranging the sentence so that the paragraphs come at the end?

	19. Over-tabulation?
	Do I avoid the temptation to over-tabulate?   For example, have I put two independent sets of tabulations into a single sentence? Have I sub-paragraphed several items in my list?  Have I sub-sub-paragraphed?  If so, does my tabulation work or is it too much of a good thing?

	20. punctuation?
	Am I consistent in my punctuation of my tabulations? 

	21. Appropriate sequence?
	Are the tabulated items arranged in an appropriate sequence?  Can I identify the underlying principle (e.g. chronological order, logical order)?


Tabulating Conventions

	Punctuation of paragraphs
	semi-colon when the paragraphs come at the end of the sentence and represent alternative ways of ending it.
	A person is entitled to X if they

(a) apply before …; and

(b) establish that ….

	
	comma within sub-units
	A person who

(a) violates s. 5,

(b) fails to respond to …,  and 

(c) cannot establish that …

is guilty of an offence and liable to ….


Conventions

	
	write grammatically correct sentences 

rely on “ordinary meaning” 

use technical meanings when appropriate 

avoid slang / idiomatic expression 

avoid imagery, metaphor, humour, irony, wit

	No  Stylistic  Variation
	use same words and structures to express the same meaning 

use different words and structures to express different meaning

use parallel structure to express analogous ideas

	No Tautology /  Redundancy
	every word is necessary, contributes in a necessary way to the meaning of the provision 

every provision performs a distinct function in the scheme

	Draft in the Singular
	[image: image1.png]


any/ a/ every person who…

no person shall… 

e.g. Any person who offers a vehicle for sale must have it inspected by a licensed inspector.

Federal Interpretation Act s. 33. (2) Words in the singular include the plural, and words in the plural include the singular.

	
	

	Present Tense
	e.g.. “a person who discharges a contaminant is liable” 

not “a person who has discharged” or “a person who discharged”
IA s. 10. The law shall be considered as always speaking, and where a matter or thing is expressed in the present tense, it shall be applied to the circumstances as they  arise, so that effect may be given to the enactment according to its true spirit, intent and meaning.    R.S., c. I-23, s. 10.

	Gender and Corporations
	IA s. 33(1) Words importing female persons include male persons and corporations and words importing male persons include female persons and corporations. 

effect:  any reference to a person includes corporations unless the context indicates otherwise

	Defined Words
	IA s. 33(3) Where a word is defined, other parts of speech and grammatical forms of the same word have corresponding meanings. 

e.g.. “to import” means  to cause something to enter Canada from outside Canada – “importation” would extend to any act that caused entry from outside –  “imported” would apply to anything that had entered from outside

	“that”
	introduces a restrictive clause, no comma “the type of candy that I like is chocolate”

	“which”
	introduces a non-restrictive clause, comma, “chocolate, which I like, is a type of candy.”


“may” and “shall”

	
	“May”
	“Shall”

	Interpretation Acts
	Permissive 
	(“must”) is imperative.

	Effect
	confers power/ authority, which may be discretionary or obligatory if something else in the Act makes the exercise of the power obligatory.
	imposes requirement, obligation, prohibition 

directory: consequences of breach can be cured

mandatory: breach entails nullity

used to bind, impose obligation; the consequences of disobedience are determined  independently of “shall”

	But
	elaborate conditions could lead a court to conclude that “may” is imperative
	


 

  

“and” and “or”

	
	“And”
	“Or”

	
	Joint: all of a, b, and c (use of “must” or “if”)

Joint and several: any one or two or all of a, b, and c (use of “may”)
	Exclusive: a or b, but not both

Inclusive: a or b or both

	Effect
	
	

	But
	
	


ULCC Drafting Conventions 

The Uniform Law Conference of Canada

	Logical organization
	Proceeds from the general to the particular and follows the chronological sequence of events. If it deals with matters that occur in a particular order, such as court proceedings of administrative applications, that order should normally be followed.

	Sex-specific references
	"He or she", repeat the noun referred to or use a combination of these methods. 

No “( )”, “/” or “-”

	Subdivisions of sections
	3) A section may be subdivided into subsections and (numbered (1), (2), (3)....).

4) A section that is not subdivided into subsections and a subsection may be subdivided into clauses (lettered (a), (b), (c)...).

5) A clause may be subdivided into subclauses (numbered (i), (ii), (iii)...).

6) A subclause may be subdivided into paragraphs (lettered (A), (B), (C)...).

Excessive subdivision into clauses, subclauses and paragraphs should be avoided as it makes the text harder to understand. 

	Definitions
	Definitions form part of a section or subsection and are separated by semicolons. They begin with a lower-case letter and are not lettered or numbered. Subdivisions, if any, within an individual definition take the form of clauses and are indented, separated by commas, and identified as (a), (b), and so forth.

In bilingual Acts, it is recommended that the corresponding term in the other language be shown in brackets at the end of each definition.

1. In this Act,

    "Minister" means the Minister of Agriculture ("Ministre")

    "Weed" means dandelion, ragweed or thistle. ("mauvaise herbe")

	Form of sections and their subdivisions
	Sections and subsections begin with a capital letter and end with a period. 

Clauses are indented, begin with a lower-case letter and are separated by semicolons.

Subclauses are further indented, begin with a lower-case letter and are separated by commas. 

Paragraphs are still further indented, begin with a lower case letter and are separated by commas. The "paragraph" is more autonomous than the clause, which must be an integral part of a single sentence.

	Arrangement
	Preamble, if included, follows the title. 

Definitions should be set out in the first section of the Act, unless they apply only to a particular Part, section or group of sections. In that case they should be placed at the beginning of the passage in question.

Interpretation or application provisions

Regulation-making powers provisions conferring regulation-making power should come at the end of the Act, preceding only the transitional or temporary provisions, those repealing or amending other Acts and the commencement provision.

    If an Act is divided into Parts, it may be more practical to group the provisions conferring regulation-making power at the end of the individual Parts to which they relate.

Transitional or temporary provisions should follow the subject-matter to which they relate.

    If they relate to the Act as a whole, they should follow the regulation-making powers.

Provisions repealing or amending other Acts should precede the commencement provision.

The Commencement provision dealing with the coming into force of the Act should be its last section. 

Schedules, if they are necessary, should follow the last section of the Act. 

    It may be helpful to mention, in the heading of the schedule, the section to which it refers. The same is true in the case of forms.

Forms, if it is necessary to include them in the Act, should be placed at the end of the Act, following the schedules, if any. (Normally, it is preferable to leave forms to be prescribed by regulation or by administrative procedures.)

Marginal notes and table of contents Each section should have a succinct marginal note. A table of contents setting out the marginal note for each section may be inserted between the title and first section of the Act. 

	Title
	succinctly indicate the Act's subject-matter

	Preamble
	not recommended.

	Statement of purpose
	rarely necessary,  if a statement of purpose is required, it should be structured as a section rather than as a preamble. 

	Parts
	An act should be divided into Parts only if the subject-matter of each Part is clearly distinct.

The insertion of succinct headings before groups of related sections may be useful alternative for supplement to division into Parts.

	Definitions
	Used sparingly and only for the following purposes:

(a) to establish that a term is not being used in a usual meaning, or is being used in only one of several usual meanings;

(b) to avoid excessive repetition;

(c) to allow the use of an abbreviation;

(d) to signal the use of an unusual or novel term.

No substantive content 
No artificial or unnatural sense to the tem defined.

	"Means"
	exhaustive definition  

	"includes"
	22. extend the defined term's usual meaning or

23. give examples of the defined term's meaning without being exhaustive

	Consistency
	A defined term should never be used in the same Act in a different sense

	Content of section
	A section should deal with a single idea or with a group of closely related ideas.

In a Single, short sentence   

	Verbs in present indicative
	Verbs should appear in the present tense and indicative mood unless the context requires an exception.

The use of "shall" as an imperative is the major exception to this rule.

	Internal references
	should be used sparingly

clearly identify the provisions referred to by their number or letter. It is not necessary to describe the provision referred to as "of this Act", unless there is a danger of confusion with another Act that has been mentioned.

	Derogations and restrictions
	"notwithstanding", "despite" and "subject to" should be used sparingly and only if there is an inconsistency, to make it clear which provision is meant to prevail.

If provision 1 is meant to prevail over provision 2, it is sufficient to say that 1 applies notwithstanding (or despite) 2, or that 2 is subject to 1. The two devices should not be used simultaneously.

	Tables and mathematical formulas
	should be used if they make the text clearer and more concise.

	Regulation-making powers
	should be clearly expressed and should be no broader than is necessary


           


        

Statutory Interpretation

Textual Analysis

	Associated words rule
	Broad sense: The meaning of a word is affected by other words in the immediate context.

e.g. fish and chips
e.g. Because she had exercised for three hours, she needed a shower.

Narrow sense: To determine the meaning  or scope of items in a word string or other series, look for the common denominator 

e.g. She needed deodorant, a bath or a shower.

	limited class analysis
	The general term is narrowed to the scope of the class if:

1. a list of specific items is followed by a more general term;

2. the specific items share a characteristic that defines a class that is narrower than the general term; and

3. the mentioned specific items do not exhaust the class.

explain the presence of the listed items in some fashion:

· to narrow scope of general words

· to ensure inclusion of doubtful or borderline case

· to illustrate, clarify

· to emphasize (ex abundante cautela)

· bad drafting, dated drafting, drafter’s mistake

	no tautology
	no words or feature of the text is superfluous; everything is deliberately chosen for a reason; everything contributes to the realization of the legislature’s goals.

	uniform expression
	Same words, same meaning

Different words, different meaning

operates within provisions/ sections/ Acts/ related statutes, statute book as a whole

operates between Acts and regulations

a Same Words argument:

1. the meaning of abc [shower] in s-s (1) is doubtful

2. however, in s-s (2) abc [shower] clearly means xyz [rainfall]

3. proposition 2 is clear because … 

4. given the convention of uniform expression, abc [shower] must also mean xyz [rainfall] in s-s (1)  


	implied exclusion (expressio unius)
	expressio unius est exclusio alterius – to express one thing is to exclude the other

a contrario reasoning

an implied exclusion argument:  

1. There is good reason to believe that if the legislature intended to refer to abc, it would have done so expressly.

2. The good reason is …

       ordinary language usage

       drafting conventions

       presumed leg. intent

3. Since there is no express reference or inclusion, it is appropriate to infer an intention to exclude.

conventions of ordinary usage

If I announce that I saw an accident this morning in which two people were killed, would you be surprised to learn that in fact that in fact three or five people were killed?

expectation: speaker will exhaust the class to the extent the facts permit

No person shall use an herbicide that contains aaa, bbb or ccc. implies that other ingredients are permissible

drafting conventions

When the intention is to include or refer to all members of a class, drafters rely on conventional class terminology e.g. animals, mammals 

use modification to create original classes e.g. “every person who…” 

set out exhaustive list

common contexts in which implied exclusion arguments are used:

1. the legislation lists some items in a class, but makes no reference to others e.g. Viable seeds included in  “Cannabis, including its preparations and derivatives, but not including non-viable cannabis seeds”

2. the legislation establishes a standard way of expressing a meaning, then departs from the pattern  e.g. dentist releasing patient info and “A physician who commits any act of immorality, indecency or any other act involving abuse of the professional relationship in which he stands to a patient is liable ..” 


Problem Types

	“disputed meaning”
	what does the text mean in relation to these facts?   

text is ambiguous (syntactic or semantic) or vague (general term, relative term, calls for judgement)  or obscure

	
	1.  identify the doubtful language  

2.  propose a meaning that leads to preferred outcome

· definition

· paraphrase

· test or set of criteria

3. do textual, purposive, consequential analysis and examine extrinsic aids

4. develop arguments based on analysis (pointing out absurdities in bad alternatives)

	“drafting error”
	inaccurate or incoherent text:  did the drafter make a mistake and if so can the court correct it?

	“over-inclusive text”
	ordinary meaning applies more broadly than legislature intended and therefore must be read down.

Is there a legitimate basis for reading down?

	“underinclusive text (gap in legislative scheme) ”
	ordinary meaning is too narrow to accomplish legislative intent – matters that should be within the scope of the legislation have been left out.

Can the court fill the gap or supplement the text?

	“overlap” of provisions
	is there a conflict?  

if so, how  can it be resolved?

if not, was one of the provisions meant to be exclusive and exhaustive?

	vested rights
	Applying the provision to these facts would be retroactive or interfere with vested rights

Is that application intended/ permissible?



	there is overlap among these problems, e.g. a vague text that is overinclusive, an ambiguous provision that overlaps

interpreters may choose different models of argument depending on the problem and preferred solution


 Rules about Meaning

	rules about meaning
	· ordinary meaning rules (1) and (2)   


v. strained meaning


v. technical meaning 

· plausible meaning rule 

· plain meaning rule

· shared meaning rule

· original meaning rule

	ordinary meaning rule
	The ordinary meaning of a text is presumed to be the meaning intended by the lawmaker, unless there is evidence to the contrary.

24. determine ordinary meaning

25. look at other evidence of legislative intent

26. go with ordinary meaning unless other evidence suggests something different was intended  

	plausible meaning rule
	An interpreter may depart from the ordinary meaning of a legislative text but the meaning adopted must be one the words can reasonably bear.

Courts can interpret, but not amend.

	plain meaning rule
	If the meaning of a legislative text is plain,  the court must give effect to that meaning and ignore other evidence of legislative intent. 

Justifications for this rule?

Criticisms of the rule?  

	Technical meaning rule
	· Presume ordinary rather than technical meaning; the burden is on the person who claims that the technical meaning should prevail to establish both the technical meaning and that it should prevail

	variations /qualifications
	Presume the meaning that the audience addressed would understand. (Grenfell - 1876)
Presume ordinary (popular) meaning unless the subject matter is technical and the audience addressed would understand the technical meaning. (Unwin v. Hanson - 1891) 

Presume ordinary (popular) meaning regardless of subject or audience.  (Pfizer SCC - 1977) 

	Original meaning rule
	Traditionally courts have asserted that meaning is fixed at the time of enactment.  (Except for the living tree of the Constitution because it is so hard to change)

	shared meaning rule
	When the French and English versions do not say the same thing, the meaning that is shared by both is presumed to be intended unless that meaning is for some reason unacceptable


Other Analysis Rules

	contextual analysis rule
	Read the legislation in context, including the rest of the Act, the legal context generally, and the external context in which the Act must operate. 

An interpretation that is consistent with the context is preferred over one that is not.

	purposive analysis rule
	Take into account the purpose of legislation, including both the purpose of the Act as a whole and of the particular provision to be interpreted. 

An interpretation that promotes the purpose is preferred over one that does not.

	consequential analysis or absurdity rule or

the “Golden Rule”
	Take into account the consequences of adopting an interpretation. 

Interpretations that lead to beneficial consequences are presumed to be intended, while those that lead to irrational, unjust, or unacceptable consequences are rejected as absurd.

	exclusionary rule

(more like a dying guideline)
	Do not look at so-called extrinsic materials to discover the meaning of texts

except for a growing list of exceptions. 

	doctrine of strict and liberal construction
	Legislation that interferes with individual rights and freedoms is strictly interpreted in favour of individuals and their private freedoms and rights.

Conversely, legislation that confers benefits on subjects or advances social welfare is interpreted liberally and generously so as to advance the benevolent purpose of the legislation.

	Formal presumptions:
	Presume that the legislature intends to comply with

· entrenched constitutional law

· common law constitutional law (e.g. rule of law, natural justice, fairness, protection of private property rights)

· common law private law

· international law

	
	Presume that the legislation does not intend its legislation to apply to

· persons/ events outside the jurisdiction (extra- territorial)

· facts that occurred before the legislation came into force (retroactive)

· vested rights

· the Crown and its agents, diplomats, etc.

	special rules
	· interpret legislation re Aboriginal Peoples in their favour 

· human rights legislation is paramount over other legislation 

· apply plain meaning rule to fiscal legislation

	New Presumptions
	· legislation wants to combat the feminization of poverty

· legislation wants to protect the environment from pollution


Ordinary meaning

	Ordinary meaning rule
	The ordinary meaning of a text is presumed to be the meaning intended by the lawmaker, unless there is evidence to the contrary.

27. determine ordinary meaning

28. look at other evidence of legislative intent

29. go with ordinary meaning unless other evidence suggests something different was intended 

	what is ordinary meaning?
	NOT dictionary meaning

= first impression meaning, the meaning that comes to mind spontaneously when words are read in their immediate context

	immediate context
	the other words in the sentence

everything in the reader’s brain



information about the world



values, beliefs, assumptions 



specialized knowledge of law, act, subject of act




	how ordinary meaning is proved
	courts take judicial notice - based on their own linguistic intuitions; often refer to dictionaries 

	dictionaries
	are highly selective / incomplete

are based on limited data

give a range of plausible meaning, but say nothing of meaning in context

	presumption may be rebutted
	Ordinary meaning may be rejected in favour of another meaning having regard to  

· the legislature’s purpose

· the complete context from which legislative intent may be inferred

· the unacceptable consequences of adopting the ordinary meaning 

	plausible meaning rule
	An interpreter may depart from the ordinary meaning of a legislative text but the meaning adopted must be one the words can reasonably bear.

Courts can interpret, but not amend.

	plain meaning rule
	If the meaning of a legislative text is plain, the court must give effect to that meaning and ignore other evidence of legislative intent. 

Justifications for this rule?

Criticisms of the rule?  


	McIntosh

 1995 SCC
	M. approaches H. with knife. They argue, struggle.  H. picks up dolly and advances on M.  M stabs and kills H.

Issue: can M rely on s. 34(2)?

	Criminal Code
	34(1) Every one who is unlawfully assaulted without having provoked the assault [and who uses force to repel the assault] is justified … if 

(2) Every one who is unlawfully assaulted and who causes death or g.b.h. in repelling the assault is justified if...

[no duty to retreat]

s. 35 Every one who … without justification provokes an assault on himself … may justify the use of force … if 

[duty to retreat]

	
	Lamer
	McLachlin

	Analysis
	relies on plain meaning rule – 206

· Where the language of the statute is plain and admits of only one meaning, the task of interpretation does not arise. 

· Is the language of s. 34(2) plain?

· 34(2) alone

· 34(1) & (2) together

· 34 & 35


	legislative evolution/ prehistory

· begin with common law position

· justifiable homicide: killer did not provoke assault: no duty to retreat

· excusable homicide: killer provoked assault: duty to retreat

is this position clear?

examine first legislative formulation – 212

· did it codify or change the common law?

· was initial formulation clear?

examine each subsequent formulation up to date of applicable law

· 1906 revision

· 1927 revision

· 1955 revision




	Rizzo
	Employer suffered an involuntary bankruptcy.

All assets were taken over by trustee for payment of debts .

Employees filed claims for termination and severance pay as debts owed by employer.

issue: given language of Act, was such pay owed?

	Employment Standards Act
	40(1) No employer shall terminate the employment of an employee … unless the employer gives [notice or pays termination pay].

40a(1a) Where … employees have their employment terminated by an employer …, the employer shall pay severance pay.

	
	Outcome in Court of Appeal?

SCC approach – 222-3

doubtful language?

competing understandings?

	“terminated by employer”
	T = excludes terminations imposed by law

E = excludes only employee- initiated termination 

SCC = includes terminations resulting from bankruptcy

	court’s arguments
	purpose – of provisions/ of Act

absurd consequences :  


defeat purpose


treat like cases differently

textual analysis – no tautology

legislative history (Hansard)

liberal construction of beneficial legislation


Technical meaning

	Technical meaning
	meaning known to a specialized sub-community 
includes meanings known to law

	rule
	presume ordinary rather than technical meaning; the  burden is on the person who claims that the technical meaning should prevail to establish both 

· the technical meaning

·  that it should prevail

	variations /qualifications
	Presume the meaning that the audience addressed would understand. (Grenfell - 1876)
Presume ordinary (popular) meaning unless the subject matter is technical  and the audience addressed  would understand the technical meaning. (Unwin v. Hanson - 1891) 

Presume ordinary (popular) meaning regardless of subject or audience.  (Pfizer SCC - 1977) 

	Pfizer

SCC 1977 
	Under the Patent Act special rules applied to patents mentioned in Schedule I :  
tetracyline and its derivatives
ordinary meaning: a thing physically produced from another thing 

technical meaning: a thing with the same chemical composition

	significance of distinction between ordinary and technical meaning
	ordinary (popular) meaning is privileged over technical meanings

proof of technical meaning differs from proof of ordinary (popular) meaning – reliance on expert testimony as opposed to judicial notice

	Witts 

1982 BC SC
	W claimed SS in a claiming race on basis of official info which listed him as a colt.  SS turned out to be a gelding.

 Regulations:

No objection to a claim based on the sex or age of the claimed horse shall be entertained by the stewards.

	
	· Court goes with technical meaning of “sex”


Original meaning rule

	Original meaning rule
	Traditionally courts have asserted that meaning is fixed at the time of enactment.  (Except for the living tree of the Constitution because it is so hard to change)

	basis of the rule
	the intention of Parliament is a fact that occurs  at a particular time

the primary obligation of courts is to give effect to P’s intention

	criticisms of rule
	1.Legislation must be adapted to changing circumstances. The legislature is not well placed to carry out ongoing monitoring and adaptation but the courts are.

2. Rule of law:  people must be able to rely on the apparent meaning of the text

	the difference between a static and a dynamic approach
	Dynamic
	Static

	
	looks at the sense/ the abstract meaning of the words at the time of enactment
	looks at how the how the words would have been applied at the time of enactment

	the “persons” case

Canadian Constitution provided that qualified persons could be appointed to the Senate.

issue: were women “persons” for purposes of the rule?
	PC: yes; it would have meant people who could vote and hold office


	SCC: no, it would have meant “men”

	Static or Dynamic? Factors

	legislative intent
	legislation enacted to regulate an ongoing activity over an indefinite period of time attracts a dynamic interpretation
	legislation enacted to address a particular set of circumstances attracts a static interpretation

	terminology
	general or abstract language attracts a dynamic interpretation 

e.g.. medium of communication, obscene portrayal, reasonable grounds
	concrete, precise & technical language attracts a static approach

e.g.. communication by telephone, portrayal of genitals, admissible wiretap evidence

	law v. politics

type of problem
	
	courts may decline to apply broad language to new facts if they think the new application involves political choice

e.g.. Harvard mouse case


	Narcotic Control Act


	No person shall import or export a substance that is set out in schedule 1.

Schedule 1 :  cannabis Sativa L

When statute was enacted, Sativa L was the only species of marihuana known to botanists

Later, more species were discovered.

Does the Act prohibit the import of the other species?

	obsolescence 1
	1. obsolete application:  The text remains in force, but there are no longer facts to which it applies.

e.g.. legislation prohibiting the capture of an extinct species

	can be problematic
	Carriage By Air Act of 1961 implemented Warsaw Convention of limited liability for airlines by establishing limited liability for “loss of registered baggage”.  

Later the registration system was abandoned.

Did airlines lose benefit of limited liability?

	Lord Denning in Collins case (1982)
	The only solution I can see is strike out the words “registered” and “registration” wherever they occur ….

	obsolescence 2
	2. obsolete purpose. There are facts to which legislation continues to apply, but the purpose is no longer relevant or acceptable to the court/ the public

e.g.. legislation disadvantaging children born out of wedlock


Shared Meaning Rule

	shared meaning rule
	When the French and English versions do not say the same thing, the meaning that is shared by both is presumed to be intended unless that meaning is for some reason unacceptable

	Constitution Act, 1867
	133. Either the English or the French Language may be used by any Person in … Parliament …; and both those Languages shall be used in the respective Records and Journals of [Parliament]; and either of those Languages may be used by any Person in any Pleading or Process in or issuing from any Court of Canada established under this Act …. The Acts of the Parliament of Canada … shall be printed and published in both those Languages.

	implications
	statutes must be enacted in both languages simultaneously

equal authenticity rule: both versions are official, authentic;  neither can be given paramountcy over the other

some way must be found to resolve conflicts; the law is the same in both languages even if its formulation isn’t

	Constitution Act, 1982
	18. (1) The statutes, records and journals of Parliament shall be printed and published in English and French and both language versions are equally authoritative.

	Hinchey
	Everyone commits an offence who being an employee of the government

	
	accepts from a person who has dealings with the government a benefit of any kind
	accepte d’une personne qui a des relations d’affaires avec le gouvernement un bénéfice de quelque nature

	
	the shared meaning is not necessarily the narrower meaning

e.g.  Mac case

	
	Every one who makes any plate, machinery, instrument or material

	
	that is adapted and intended to be used to commit forgery is guilty of an offence
	adaptés et destinés à servir pour commettre un faux est coupable d’un acte criminel

	
	Defendant: “adapted” means physically modified 
	Crown: “adapted” means suitable for


	
	Every one who possesses any device, apparatus, material or thing that

	
	the person knows has been used or knows is adapted or intended for use in forging or falsifying credit cards is guilty
	qu’il sait utilisé pour falsifier des cartes de crédit ou qu’il sait modifié ou destiné à cette fin est coupable

	if the shared meaning is unacceptable, it may be rejected
	if there is sufficient evidence that Parliament intended some other meaning

if the consequences of adopting the shared meaning are unacceptable

	
	26(1) A corporation’s name must not be registered as a word mark

26(2) An application for a word mark shall not be refused on the ground that

	
	the mark consists of letters or numerals which constitute or form part of the name of the corporation
	la marque se compose d’une série de lettres ou chiffres, ou la comprend, qui constituent aussi le nom de la corporation ou en font partie

	
	syntactic ambiguity in English version:

	
	`mark` consists of letters which 

· constitute or

· form

part of the name of the corporation
	`mark` consists of letters which 

· constitute or

· form part of

the name of the corporation

	
	“dangerous sexual offender” means a person who

	
	has shown a failure to control his sexual impulses
	a manifesté une impuissance à maitriser ses impulsions sexuelles

	
	`criminal sexual psychopath` means a person who

	
	has shown a lack of power to control his sexual impulses
	a manifesté une impuissance à maitriser ses impulsions sexuelles


Textualism and Intentionalism

	What do we mean by judicial neutrality?
	30. The judge has no personal relationship with either party and no personal interest in the outcome of the case.

31. The judge has no views, values, assumptions, or preferences that influence his/ her understanding of the text.

32. The judge has views but successfully represses them.

33. The judge appears to have no views. 
34. The judge accepts the conventional wisdom of the dominant culture.

	conclusion
	There are problems with the official theory.  The alleged constraints on judicial discretion – language, rules, and neutrality –all stand on thin ice.

	within official theory, there are two competing approaches
	· textualism (plain meaning rule) 

· intentionalism (Driedger’s modern principle) inconsistent with official theory 

· pragmatism

	textualism  
	If the meaning of the text is clear, it is deemed to express legislative intent. 

It is therefore unnecessary/ impermissible to look at competing evidence of legislative intent.

	intentionalism
	The legislative text is the best, but not the only evidence of legislative intent

Legislative intent may refer to intended meaning, intended purposes or intended consequences.

Legislative intent may include presumed intent.


	pragmatism
	Interpreters must achieve an appropriate outcome having regard to several factors:
· apparent meaning of the text

· inferred legislative intent

· (judge made) legal norms
$    Which factor is emphasized depends on the circumstances of the case.   

	*sources of interpretation problems
	vagueness  --  disputed meaning
ambiguity – disputed meaning
ellipsis – disputed meaning / gap
overinclusiveness – read down
underinclusiveness – read in / fill gap
overlap  w/o conflict -- exclusive code
overlap w/ conflict – paramountcy rule
drafter’s mistake – correct it


Purpose of legislation

	1. primary object(s)
	· achieve a material effect  

· promote a principle/ policy 

· balance competing interests

	2. secondary considerations 
	take into account a qualifying goal, principle, policy  

	3. role in leg scheme 
	understand how words/provisions fit into Act as literary genre and practical plan



	skills used to construct purpose-based arguments:
	1. identify purpose(s)  be explicit, offer a complete, precise statement

2. justify the purpose claim I know this is the purpose of x  because...

3. explain how the claim affects your argument, how it is relevant – spell out all the steps in the reasoning, complete your argument

	justify the purpose claim directly

legislative intent

· purpose

· meaning or

· consequences
	if the legislature/ another authority  states or describes the purpose

1. assertions in legislation itself

e.g.. preamble, purpose statement

2.  assertions in leg. history

 e.g. Minister announces purpose at 2nd reading (best description)

3. in case law: judge in previous dealing with same legislation / class of legislation 

4. in scholarly publication academic asserts and justifies 

	indirectly
	infer purpose from reading the text in light of the

1. mischief to be cured (historical external context)

2. operational context

(current external context)

3. scheme or structure of Act  

4. legislative evolution

	Fixed
	Legislative intent is fixed at time of enactment


Consequential Analysis – “the Golden Rule”

	The Consequential Analysis Rule
	the courts may depart from the ordinary meaning of the text


to some extent


to avoid absurdity

if a text is ambiguous rather than plain, other things being equal the court should adopt the alternative that avoids absurdity.

	if the text is “plain”
	   there is a range of responses:

· the court must give effect to it as written

· the court may adopt a (linguistically) plausible alternative interpretation    

· the court may rewrite the text to the extent necessary to avoid (legal) absurdity  


	absurdity in
	
	Remedy

	Text
	meaningless language

contradiction



  

incoherence
	Courts ready for significant departure from plain meaning

	Effect on persons
	irrational distinction

pointless inconvenience

defeat purpose/assist avoidance

defeat administration of justice
	Courts ready for significant departure from plain meaning

	Legal
	violation of 


common law value

reason/ fairness
	Usually defer to legislature, but not always


Presumed intent

	Textual analysis
	infer intended meaning based on assumptions about how legislation is drafted

	Purposive and consequential analysis
	infer intended meaning based on assumptions about what the legislature values – the  principles and policies it wants to promote

	Presumed intent formalizes some of these assumptions.

	presumptions take several forms
	strict / liberal construction doctrine

formal presumptions of intent

special rules e.g.
· legislation re Aboriginal peoples

· human rights codes

	Strict construction of
	penal legislation

legislation that interferes with private rights (tax, expropriation)

exceptions to general principle

	Liberal construction of
	constitutional legislation, including human rights legislation

social welfare legislation

generally, “remedial” legislation

	Formal presumptions:
	presume that the legislature intends to comply with

· entrenched constitutional law

· common law constitutional law (e.g. rule of law, natural justice, fairness, protection of private property rights)

· common law private law

· international law

	
	Presume that the legislation does not intend its legislation to apply to

· persons/ events outside the jurisdiction (extra- territorial)

· facts that occurred before the legislation came into force (retroactive)

· vested rights

· the Crown and its agents, diplomats, etc.

	special rules
	· interpret legislation re Aboriginal Peoples in their favour 

· human rights legislation is paramount over other legislation 

· apply plain meaning rule to fiscal legislation

	recent additions:
	· legislation wants to combat the feminization of poverty

· legislation wants to protect the environment from pollution


Deconstruction and Drafting Practice

No person shall drive a motor car on a public highway recklessly or negligently or in a manner that is dangerous to the public having regard to all the circumstances.

is there a potential ambiguity?

how resolve it by paragraphing?

No person shall drive a motor car on a public highway

(a) recklessly or negligently; or

(b) at a speed or in a manner that is dangerous to the public having regard to all the circumstances including …

No person shall drive a motor car on a public highway

(a) recklessly or negligently, or

(b) at a speed or in a manner that is dangerous to the public

having regard to all the circumstances including …

No person shall drive a motor car on a public highway in a manner that, having regard to all the circumstances, is 

(a) reckless or negligent; or

(b) dangerous to the public. 

Where a water intake, ditch, channel or canal has been constructed or adapted in Canada for conducting water from any Canadian fisheries waters for irrigating, manufacturing, power generation, domestic or other purposes, the owner or occupier of the intake, ditch, channel or canal shall, if the Minister deems it necessary in the public interest, provide at its entrance or intake a fish guard that  prevents the  passage of fish from  Canadian fisheries waters into the water intake, ditch, channel or canal.

deconstruct & redraft

Owner or occupier // shall provide // a fish guard

             Ý                               Ý

Ý

      of intake, etc           at entrance

that prevents passage

where the intake etc.// 

       has been constructed or adapted  



         for conducting water

                                 from … waters

                                 for … purposes 


if the Minister // deems  //  that it is necessary

critical analysis

why constructed or adapted  as opposed to used ?

if for any purpose, why mention specific purposes?

apply ordinary territorial limitations – no need to mention Canada

owner or occupier: which bears responsibility if they are different persons?

in the public interest – vague, doesn’t add anything 

should the discretion be focused on protecting fisheries?

should the obligation depend on receiving notice of Minister’s decision?

(1) The owner or occupier of a water intake must equip the intake with a guard that prevents the entry of fish if

(a) the intake was constructed or adapted to carry water for any purpose from Canadian fisheries waters; and

(c) in the Minister’s opinion, a guard is necessary [to protect a fishery?].

(2) In this section, a water intake includes a ditch, channel or canal.

If the Minister considers it necessary in the public interest, the owner or occupier of a ditch, channel or other intake that carries water for any purpose from Canadian fisheries waters must install a guard that prevents  any fish from entering the intake. 

 If an inspector believes on reasonable grounds that  there is occurring or has occurred a discharge, an emission or an escape of dangerous goods or an emission of ionizing radiation exceeding levels or quantities prescribed pursuant to the Atomic Energy Control Act from any container, packaging or means of transport by means of which the goods are being handled or transported, there exists a serious and an imminent danger of such a discharge, an emission or an escape by reason of any condition, or any provision of this Act or the regulations is being or has been contravened, the inspector may take any measure he or she considers necessary to prevent or reduce any serious and imminent danger to life, health, property or the environment.

  inspector// may take // action




       [that] he// considers // necessary

                                                                                      to prevent (reduce) // danger  




 

  if inspector// believes   

                               on reasonable grounds

                   that

(a) there has occurred ( is occurring )

                           a discharge (emission, escape) of dangerous goods

                                      from container (packaging, means of transport                                  

                                                      by means of which  … transported 

                           an emission of radiation  exceeding levels …Act

                                      from container (packaging, means of transport                                  

                                                      by means of which  … transported 

 (b) there exists// a  danger 

                                    serious  

                                    imminent

                                    of discharge

                 by reason of any condition

(c)   provision// is being// contravened

                         of this Act

An inspector may take any measure  that they consider necessary to prevent or reduce a serious and imminent danger to life, health, property or the environment if they believe on reasonable grounds that

(a) a discharge, emission or escape of dangerous goods has occurred from any container, packaging or means of transport by which the goods are handled or transported;

(b) an emission of ionizing radiation that exceeds the levels or quantities prescribed under the Atomic Energy Control Act has occurred from any container, packaging or means of transport by which it is handled or transported;

(c) the risk that a discharge, emission or escape mentioned in paragraph (a) or (b) will occur is serious and imminent; or

(d) the Act or regulations have been contravened.

An inspector may take any measure  that they consider necessary to prevent or reduce a serious and imminent danger to life, health, property or the environment if they believe on reasonable grounds that

(a) there has been

(i)  a discharge, emission or escape of dangerous goods, or

(ii) an emission of ionizing radiation that exceeds the levels or quantities prescribed under the Atomic Energy Control 

from any container, packaging or means of transport by which the goods are handled or transported;

(b) the risk that a discharge, emission or escape mentioned in paragraph (a) will occur is serious and imminent; or

(d) the Act or regulations have been contravened.

A person is entitled to have his name entered in the register if that person either is immediately prior to the commencement of this Act registered as a pharmacist under the provisions of the Pharmacy and Poisons Act; or is the holder of a pharmaceutical diploma recognized by the Board as furnishing sufficient guarantee of the possession of the requisite academic knowledge of pharmacy, has worked after obtaining such diploma in full time employment under the supervision of a registered pharmacist for not less than 12 months in such capacity and such circumstances as to satisfy the Board that he or she has acquired sufficient knowledge and skill for the efficient practice of pharmacy and has passed an examination held by an examiner appointed by the Board for the purpose of testing his knowledge of such aspects of theoretical, practical and forensic pharmacy as the Board may decide to make the subject of the examination.

A person// is entitled 

                        to have registered// his name      

if the person //

    is  registered 


 immediately prior to …

             as a pharmacist

             under P & P Act  OR

  (a)  is // holder 

           of diploma

                   [that is] recognized

                                     by the Board

                                     as furnishing, etc.

  (b)   has worked

                  after obtaining diploma

                  in full time employement

                  under surpervision

                  for not less than

                  in capacity ( circumstances )

                           such as satisfy ….  AND

(c)  has passed // exam

                             [that is] held


                                by examiner

                                                    [who is] appointed by Board

                                            for purpose of testing knowledge etc.

1.(1) A person is entitled to be registered as a pharmacist under this Act if 

(a) they are registered as a pharmacist under the P& P Act when this Act comes into force; or

(b) they hold a diploma in pharmacy that is recognized by the Board, have completed an apprenticeship that is approved by the Board, and have passed an examination that is set by the Board.

(2) For the purpose of ensuring that  registered pharmacists are qualified for the practice of pharmacy [in the Province?], the Board shall

(a) establish [and publish?] a list of diplomas that it recognizes as certifying adequate academic knowledge of pharmacy; 

(b) establish [and publish?] the requirements that must be met for an apprenticeship to be approved; and 

(c) set a [yearly?] examination that tests such knowledge of pharmacy as the Board considers appropriate; and

(d) appoint an examiner to administer the examination.

 (1) A person is entitled to be registered as a pharmacist under this Act if  they 

(a)  are registered as a pharmacist under the P& P Act when this Act comes into force; or

(b)  have obtained a pharmaceutical diploma, completed a pharmaceutical practicum and passed a pharmaceutical examination.

(2) In this section, 

(a) “pharmaceutical diploma” means a diploma recognized by the Board as furnishing a sufficient guarantee of the holder’s knowledge of pharmacy;

(b) “pharmaceutical examination” means an examination held by an examiner appointed by the Board for the purpose of testing …;

(c) “pharmaceutical practicum” means ….

	 
	
	

	
	
	

	
	
	

















Exception: Legal technical meaning





“they” is an acceptable singular pronoun if the gender of the person referred to is unknown








� Generality: persons directed to, duration of effect, range of subject-matter
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