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The rules of statutory interpretation

RULES OF APPROACH:

Rule of law-laws are paramount over any official: Clear, published, possible to obey, applied prospectively, enforced equally, not frequently radically changed.

Parliamentary sovereignty

The ordinary meaning rule

· Take into account the ordinary meaning of the language to be interpreted. In the absence of a reason to modify or reject it, the ordinary meaning should prevail.

Presumption may be rebutted of Ordinary Meaning Rule

· May be rejected in favour of another meaning having regard to 

· Legislative purpose 

· Complete context from which the leg intent may be inferred

· Unacceptable consequences of adopting ordinary meaning

The original meaning rule

· Interpreters must adopt the meaning the legislation had at the time it was first enacted.

The contextual analysis rule

· Tells interpreters to read the legislation in context, including the rest of the Act, the legal context generally, and the external context in which the act must operate. An interpretation that is consistent with the context is preferable to one that is not.

The purposive analysis rule

· Tells an interpreter to take into account the purpose of the legislation, including both the purpose of the Act as a whole and of the particular provision to be interpreted. An interpretation that promotes the purpose is preferred over one that is not.

The consequential analysis or absurdity rule

· Tells an interpreter to take into account the consequences of adopting an interpretation. Interpretations that lead to beneficial consequences are presumed to be intended, while those that lead to irrational, unjust or unacceptable consequences are rejected as absurd.

The exclusionary rule

· Tells interpreters that subject to certain exceptions, they should not look at so-called extrinsic materials to discover the meaning of texts. NOW, HOWEVER, it is common practice for interpreters to consider not only the historical evolution of a provision, but also its pre-enactment history (at least parts of it), the opinions of interpreters who administer the legislation, and the opinions of legal scholars.

The shared meaning rule

· In reading bi-lingual legislation, interpreters must take into account both language versions and assign the same meaning to both.

Plausible meaning rule

· The ordinary meaning may be rejected in favour of an interpretation that better fits the context, or promotes the purpose, or avoids absurd consequences, it may be rejected in favour of an interpretation that better fits the context or promotes the purpose, or avoids absurd consequences; it may be rejected in favour of an interpretation suggested by intrinsic evidence. However the interpretation adopted must be a more plausible reading of the legislative text.

· This rule imposes what is essentially a linguistic constraint; the interpretation adopted must be one that the language of the text can plausibly bear having regard to grammatical and semantic conventions.

RULES BASED ON DRAFTING CONVENTIONS

No tautology

Useless or repetitive words. If the word is there, it must be there for a reason.

No stylistic variation

Shall means a binding obligation

Prescribed is used to express the idea that something must be done in accordance with the regulations made under an Act, “the prescribed form must be filed”.

RULES THAT INTRODUCE VALUES INTO INTERPRETATION

· The presumption of legislative intent attributes to the legislature an intention to honour certain values or to avoid producing certain effects. 

· A presumed intention to comply with constitutional and international law and with the values embodied in the Charter. For instance, a leg that respects aboriginal rights is unlikely to have enacted legislation intended to diminish those rights.

· Doctrine of strict and liberal construction allows interpretation in favour of cherished values.

RULES THAT PERMIT JUDGES TO CHANGE OR IGNORE THE TEXT

· Judges may reformulate provisions that contain obvious drafting errors so as to eliminate the error and express the intended meaning.

· Judges may also adopt a strained or implausible meaning to avoid  absurd consequences.

· For instance, courts of equity have refused to apply legislation designed to prevent fraud to be used as an instrument of fraud.

 RULES FOR RESOLVING CONFLICT

· Overlap of the common law and the legislation is ok in the absence of conflict, unless there is a reason to believe that the legislature intended one or more of the provisions to be exhaustive.

· Conflict resolved through rules of paramountcy. Legislation over common law, federal over provincial legislation, human rights legislation over ordinary legislation, statutes over regulations and so on.

Interpretation rules are not binding

· Rules are servants not masters. Do not dictate outcomes in interpretation cases.

· Interpreter must decide which rule is better if a number of rules apply.

DRAFTING

Intellectual process:
 The process I have recommended to you is: 
1) deconstruct the text 
2) critically analyze the text 
3) ask questions/make observations of things you would require clarification on from your client 
4) redraft the text using the drafting conventions, elegant drafting techniques you have learned.


Embedding

Sentences that have phrases and clauses embedded in their middle are often the hardest to read. 

The Prime Minister, who was out of the country when disaster hit and who spoke daily to his advisors to stay abreast of the news at home, which was no longer being reported because of the loss of electrical power, a loss that would not be repaired unless he declared an emergency,  was under stress.

*Conclusion:  sometimes left-branching or embedding enhances readability, and sometimes these techniques are  necessary to avoid ambiguity, but generally speaking sentences that branch to the right should be preferred.


in legislative drafting:

· most “or’s” are inclusive

· most “and’s” are joint & several

inclusive “or” = joint & several “and”

A claimant may apply for a 3 year or a 5 year term.

A claimant may apply for

(a) an apology, 

(b) compensation, or 

(c) reinstatement

 A claimant must

(a) complete an application,

(b) prepare an affidavit, and

(c) pay the application fee.

The Minister may make regulations respecting 

(a) the financing of election advertisement; and 

(b) the publication of polls during an election. 

*Legislative sentence
(1) case: circumstances that must exist for legal consequences described by legal   action to arise

(2) legal subject: the person who bears the legal action

(3) legal action: the legal consequences imposed on the subject when the circumstances desribed in the case are met.

If a student attends every class, they /shall receive 3 bonus marks.

*Verbs in the case – describe facts that might exist from time to time

Verbs in the legal action – describe legal consequences

· create prohibitions

· create rights/ entitlements

· confer power/ authority 

· impose requirements (conditions precedent to a benefit)

· declare the law

*The following modal verbs are used: 

· “shall” to impose an obligation

· “must” to impose an obligation or a requirement 

· “may” to confer a power or a right

· “no [legal subject] shall” to prohibit an action

· “must not” to prohibit an action

*Avoid the following modals: 

· “may not” (potentially ambiguous)

· “should” (not binding)

· “ought to” (not binding)

· “can” (colloquial)

· “will” - except to refer to future tense (colloquial

*The ideas of obligation, requirement, power or authority and entitlement can be expressed using the verb “to be”:

· “is obliged to” (imposes obligation)

· “is entitled to”  (creates a right)

· “is authorized to” (creates a power) 

· “is required to”  (describes a condition precedent)

 Distinguish sentences that use modals to express the legal action from those that use “to be”   declarations 

· A licensor may sublicense if …

· A licensor is entitled to sublicense if …

· An applicant must file three copies …

· An applicant is required to file …

*Avoid false imperatives

(use of “shall” when a declaration is intended)

If a pollutant shall be discharged into any waterway, the manager shall notify…

· correct: If a pollutant is discharged

In this Act, “vehicle” shall mean …

· correct:  “vehicle” means 

 A licensor shall be entitled to terminate if 

· correct: A licensor is entitled to terminate if…

· correct: A licensor is required to register

  “shall” is used to impose an obligation or a prohibition.  Only persons can be subject to obligations or prohibitions.  

No car shall carry more than five passengers. 

· correct:  The driver of a car shall not permit …

 A ship must not discharge its load.

· correct:  The master of a ship shall not discharge …

·  Analyze each sentence set out below to determine whether the verbs are well chosen.  

· Assess the sentence for clarity and readability, making changes to improve these features.  

· If necessary, redraft.

What are the special conventions of legislative drafting?

· Gender neutral 

· No tautology

· Drafted in the singular

· Avoids metaphor and imagery

· Drafting in the present tense 

· –same word same meaning, different word different meaning

Incorporation by Reference in Legislation

Drafting Technique

· Provides that a leg. Text includes material expressed in another document

· Avoids re-producing word for word

· Promotes harmonization of laws/rules

Types of Incorporation by reference;

· Within the same text (cross references)

· Other laws within same jurisdiction

· Laws of another jurisdiction

· Non-legislative texts; international agreements, standards, etc.

· An example of a non-incorporating reference is a preamble that mentions an agreement as part of the backround to the passing act.

· Incorp. By ref. May also result in different rules of interpretation being applied.

Types of References

Specific – mention the text by name and may also specify particular provisions.

General- identify the incorporated material in terms of the subject matter and the authority that makes it.

Gen ref. Sometimes give rise to uncertainty about precisely what has been incorporated

Less problems with specific.

Static references- Reference to material as it existed at a particular time.

Ambulatory references- Reference to material in its current state

· Subsequent changes incorporated as well and take effect from the time they are made.

· Reference with Specified changes- adds a lot of complexity

Wording used:

Definition- defines terms within the act.

Application tells how to use the act

· “force of law” used to incorporate international conventions and agreements.

· Saying that it “applies” may be insufficient to give it force as domestic law.

Compliance requirements:

“Shall comply with or be operated in accordance with..”

Adoption: to adopt laws (from another jurisdiction)  if it is authorized to make laws within that subject matter.

Legal considerations of incorporation:

· Understanding legislative text: 

· Requires reader to find incorp. Text

· Law not complete on its face.

· Compounded when the incorp. Material has incorporated material.

Implicit requirements of incorporated material;

· Accessible to those who are affected by it

· Must be intelligible to those likely affected by it.

· If these aren’t satisfied, the courts might invalidate the legislation.

Advantages

· Reduces amount of text to be published

· Promotes harmonization with other jurisdictions/standards/agreements

· Might avoid translation necessity

· Might avoid updating the incorp. Material, if ambulatory incorp. by reference.

· Incorp. Material might already be familiar to those who are governed by it.

Disadvantages

· Fragmented law

· Incorp. Material might not be in official language

· Leg. Has less control over the content of the leg.

· Drafting style of incorp. Material might be incompatible

· Incorp material might be subject to interp in some external forum

· Incorp material might be subject to copyright and charges for copies.

· Hard to obtain, esp if there are multiple versions.

Instrument Choice:

· Instruments are governing choices. 

· Command and control method of legislating is becoming suspect; i.e the Criminal Code

· Should legislation command activities or should it prohibit activities?

· The means by which public policy is legislated. (instruments)

· Fiscal, social and legal tools

· Once a law is in effect, then what do we do to enforce it? Parking tickets, criminal sanctions, fines, revocation of licenses and permits.

· Policy instruments range from laws to contracts.

· In order to enforce laws there has to be a perception in the minds of the people that there is at least a 30% chance of being caught doing the thing that is against the law.

· There has to be a good mix of instruments in order to make a law effective. Enforcement and publicity for instance.

· All the instruments work together, command and control and flexible voluntary instr.

· Standards can be self imposed or imposed by legislation.

· Once they are imposed by legislation they are law.

· What distinguishes self- regulation from voluntary codes.

· Through a piece of legislation, the gov’t transfers authority to self regulate to a given body; ie. Law society.

· If you use a more flexible and creative approach to regulating other than command and control, you can possibly keep businesses open, keep people employed, and get the job done.

· See- economic tools on website.

Drafting conventions:

· Grammatically correct sentences

· Rely on “ordinary meaning’ of words

· Use technical meanings when appropriate

· Avoid slang and idioms

· Avoid imagery, metaphor, humour, irony, wit.

· How can the law be communicated to the people being governed by them.

· no sylistic variation

· use same words and structures to express the same meaning

· use different words and structures to express different meaning

· use parallel structure to express analogous ideas

· use a word only one way in the text
No tautology rule- no extra words

· Every word is necessary, contributes in a necessary way to the meaning of the provision.

· Every provision performs a distinct function on the scheme
Draft in the singular

· Any/a/every person who…

· No person shall…

· Eg. Any person who offers a vehicle for sale…

Federal interpretation act

33.(2) Words in the singular include the plural, and words in the plural include the singular

there is an introductory passage that says; unless the leg indicates otherwise

Draft in the present tense

A person who discharges-not discharged

Other rules in the interp act:

· s.33.1 Words importing female persons include male persons and corporations and vice versa

· Effect: any reference to a person includes incorporations unless the context indicates otherwise

· Where a word is defined, other parts of speech and grammatical forms of the same word have corresponding meanings

Analyzing legal text

Deconstruction:

· Identify the elements out of which sentences are made i.e.:

· Subjects verbs complements and modifiers

· Independent and dependent clauses

· Show how elements relate to the main components of the sentence

· Identify parallel structures-words, phrases or clauses that have an equivalent function within a sentence.

Dealing with left-branching, right branching and embedding.

· Independent clause is a complete sentence; dependent clauses cannot stand alone.

· Relative clauses usually preceded by “w” (who, where) words.

· Relative clauses frequently give rise to syntactic ambiguity.

· Relative clauses can also be dependent clauses. (holy Hannah)

· Right branching sentences are sentences that build to the right- all the information comes after the main clause. This is the easiest type of sentence to understand.

· Left branching sentences have all the information coming before the main clause.

· If modifiers are in front, it is much harder to read.

· Embedding is inserting the information between the subject and the verb.

· Sometimes left-branching or embedding is useful because it avoids ambiguity and clarity is preferable to readability.

The legislative sentence: Classic leg sentence consists of:

· Legal subject

· Legal action

· The case

Legal subject is usually the grammatical subject of the the main clause of the sentence 

The seller must pay a penalty. Grammatical subject of sentence

The legal action is usually the predicate of the main clause of the sentence:

Legal action/ legal consequence = verb and object

The seller must pay a penalty

The case = dependent clause : If the goods are delivered in time

· The following ways of introducing the case should be avoided:

· In the event that

· Should…occur

· Provided that

· Supposing that.

Tabulation or paragraphing: Want to indicate to the reader the structure of the sentence.

To prepare for a trip to the south Pole the diver acquired

a) Goggles;

b) Ic-resistent tanks;

c) Underwear; and 

d) 2 harpoons and a knife.

Use semi-colons between the paragraphed phrases.

The new gear

a) Was purchased with a credit card;

b) Was wrapped; and

c) Will be carried home on the bus

Add the following?

Will be worn by the diver-yes

Is yellow -yes

Bearing patent no. 4544-no

Read each paragraphed item with the first part of the sentence to check it.

If all goes well,

The Crew’s responsibility ends when the ship sets anchor and signals its arrival

a) to the temporary weather station, if it arrives after the 15 March or before April, or

b) to the permanent settlement at Rangoon, if it arrives at any other time.

· Use a comma because there is an either or situation.

· Use a semi -colon when the paragraphing comes at the end of the sentence and represent alternate ways for ending it. Complete sentence comes before the list.

· Use commas when you want to indicate different results about the action(what?) 

Rules of thumb for paragraphing-

· Must be opening words and at least 2 ideas to paragraph.

· Each unit must relate to the same element in the Chapeau 

· You can use subsections that relate to one another if they are complete thoughts.

· Sometimes paragraphing just doesn’t work and you need to divide the sentence into separate subsections, all of which are complete thoughts.

· Avoid excessive paragraphing; it can make the thought worse. (Excessive subdivisions)

Avoid clause sandwiches by:

Putting paragraphs at the end

Using definitions

When to paragraph

· When the parallel units are lengthy

· When the parallel units are somewhat long and numerous.

· When the sentence structure is ambiguous

Determine what is wrong       

Go back and read each paragraph with the chapeau.

Paragraphs are either connected by “and”, or connected by “or”.

Limited class

Textual analysis is a form of reasoning in which inferences about the intended meaning of the text are drawn based on

· What was said

· The genre

· The context

· Assumptions about the above

X was meant because it reflects drafting conventions

Straightforward expression

Associated words rule in a broad sense

The meaning of a word is affected by other words in the immediate context.

Because she had exercised for 3 hours, she needed a shower

Because it had not rained for 3 weeks, she needed a shower.

To determine the meaning or scope of items in a word string or other series, look for the common denominator.

This policy provides indemnity for any loss or damage caused by disability.

Does this cover legal disability?

This policy provides indemnity for any loss or damage caused by illness, disability or death.

The common denominator is more specifically referring to physical disability

Limited Class requirements:

1. A list of items is followed by a more general term

2. The specific items share a characteristic that defines a class that is narrower that the general term.

3. The mentioned specific items do not exhaust the class.

· No person shall consume beer, whiskey or other beverages (make that alcoholic beverages) in a municipal playground.

· Lions tiger, leopard and other animals (felines/ wild animals/zoo animals?) 

You want to try to limit the class.

It is an offence to main any obscene book, pamphlet, picture, drawing, writing or other matter. 

Obscene phonograph record?

The point is:

You have to explain the presence of your listed items to narrow the scope of general words

Standard ways of controlling scope:

To narrow scope

· Baseball, basketball or other sports

To enlarge

· Games, including golf

To clarify

· Leisure activities such as sports and games

· There must be more than one specific activity. 

No person, whether as a pedestrian or a driver, and whether or not with the use or aid of any animal, vehicle or other thing, shall perform or engage in a stunt or other activity upon a highway

You will have to rely on the word stunt to get a logical interpretation of the word other activity.

The Minister shall, if he or she deems it necessary, require the owner or occupier of the following waterways to provide at its entrance 

A) a fish guard that prevents the passage of fish from Canadian waters

B) where a water intake, ditch or canal has been constructed or adapted for any Canadian fisheries for:

i) irrigating,

ii) manufacturing,

iii) Power generation, 

iv) Domestic or other purposes.

Ask if there is a reason to include the separate list

If there are alternative legal subjects it can be confusing

·  “prior to”

· You could say- A buyer who pays for goods in whole or in part before final inspection does not by that act accept the goods.

· Provided that the buyer provides a copy of the buyers third party quotation to the seller, the seller may match the third party price provided the seller notifies the buyer within 10 days.

Assess the sentences for clarity and readability.

Is it readable?

Does it branch to the left or the right?

What is the subject, what is the verb, try to always identify these things

DEEMS, MUST, MAY & AND

· AVOID USING “DEEMS”, USE “CONSIDERS” UNLESS IT IS A LEGAL FICTION(?)

· When you are using about “’must” and “and”, you create a joint list.

· If you use May you have a joint and several “and”.

Uniform expression convention

And implied exclusion

· Interpretation act- where an enactment contains an interpretation section or provision it shall be read as being applicable to all other enactments relating to the same subject matter

· You can define words in the provision

· Same words, same meaning, different words, different meaning

· Operates between acts and regulations

STRUCTURE OF A SAME WORDS, SAME MEANING ARGUMENT:


1. The meaning of abc in s-s (1) is doubtful

2. However, in s-s 2 abc clearly means xyz
3. Proposition 2 is clear because..

4. Given the convention of uniform expression, abc must also mean xyz in s-s 1

You must be able to interpret the first and subsequent uses of the word or phrase in question in the same way, otherwise it will create ambiguity.

Different words different meaning:

· You can look to see that when the legislature has used specific language to refer to a certain idea in one place, if there is ambiguity in another place you refer back to the more specific language to determine the meaning of the less specific wording.

· ……….Indians of the province( less specific)

· ……………..Indians within the boundaries of the province. (more specific)

· Try to appeal to the linguistic instincts of your audience.

Implied exclusion arguments

· There is a good reason to believe that if the legislature intended to refer to/ include xxx it would have done so expressly

· The good reason is..ordinary language usage, drafting conventions, presumed leg intent

Conventions of ordinary usage

· Presumption that people will tell you everything you need to know in order to have a complete account

· Use modification to create original classes

· Every person who……a contract that.

· Enumerated lists are exhaustive. 

· No person shall possess an herbicide that contains aaa,bbb,ccc.

· Common contexts in which implied exclusion arguments are used.

Uniform expression

Implied exclusion (expressio unius)

· Drafting conventions & rules of statutory interpretation.

· Courts will assume that legislation is drafted in a particular style, so it should be drafted in that style.

· *structure of the argument is what matters to her. 

· If the leg intended to refer to something, it would have referred to that thing.

· You have to indicate in the leg. that the omission was intentional.

· Give reasons to justify the reasons for the exclusion-ordinary language use, pattern of use in legislation.

· When the leg establishes a pattern and then departs from that pattern.

· Pay attention to the use of the words may and shall. If the pattern of the verb use changes, then there is an implication that the intention of the provisions is changing.

· Whenever there is a power of discretion, we will see the use of the word may.
· When you detect a pattern, there can be an inference of drawing intent.

· Vagueness is not always a drawback in drafting. 

· Don’t speculate on the facts in this class; just focus on the text at hand and nothing else

* 3 aspects to structuring legal instruments: (read this chapter carefully in the casebook)

· Classifying

· Sequencing

· Displaying

1. Classifying: putting like things together; creating categories-based on your purpose.

· Music cd/plastic

· Sale/ full price

· Played+50/20-50/ -20 times a year

· Reggae/ bluegrass

· Clothing

· Clean/in the wash

· Too small/unfashionable/needs repair

· Gift/purchased

Sequencing: determining the order of the categories/ sub categories & the items within the categories

Any time you mention more than one, you must sequence

2. Sequencing strategies

· Chronological order

· Order of importance/ relevance to reader 

· Order of difficulty (for reader)

· Conceptual order

· Conventional order

Use the deductive approach- state the conclusion first, and then show the reasoning

4. display structure Call the readers attention to the way the text is structured/ the relationship among the parts.

· To assist in comprehension of act as a whole

· To avoid having to read the act as a whole

Display structure:

· Implicity through groupings and sequencing

· Explicitly through the use of chapters, charts, divisions, headings, marginal ,notes explanations visual references

Name of Center

Objects of the center

Definitions 

Interpretation

Criminal reference Check

Members

Annual general meeting of members

directors

Duties of board of directors

Borrowing powers of the board

Powers of officers to sign checks

Fees to be used for parents using the center

Amendment of By-law

Rules about meaning

Ordinary meaning rule v. Strained meaning v. technical meaning

The ordinary meaning of the text is presumed to be the meaning intended by the law-maker, unless there is evidence to the contrary

Determine the ordinary meaning

Look at other evidence of legislative intent

Go with the ordinary meaning unless other

Dictionaries

Are highly selective and incomplete

Are based on limited data

 Give a range of plausible meaning, but say nothing of the meaning in context.

Most standard dictionaries are compiled from specific data i.e., the New York Times or literature.

Justifications for this rule?

· Rule of law

· Expediency

Conduit theory – based on the best evidence rule- best basis for establishing a fact. Plain meaning is the best evidence of legislative intent.

Parliamentary and sovereignty

Criticisms of this rule?

· Dated

· What if the plain meaning is a crock?

· Rhetorical hiccup- if you don’t want to engage in argument, you say the words made me do it.

Justification
· There is no way to distinguish between plain and ambiguous

· Degree of context taken in is arbitrary

· It disguises choice
R. v. McIntosh 

Lamer used the plain meaning rule.  

He said this among the most confusing he has ever seen

Then he said that it was clear, but just absurd

Mclachlin: uses the legislative pre- history to interpret legislative intent.

Rizzo good model of statutory interpretation.

Note this for the exam.

Plain meaning approach

Purpose of the act

Absurd consequences

Defeat purposes

Treat like cases differently

 Textual analysis- no tautology

 Legislative history (hansard)

Liberal construction of beneficial legislation

Look at purpose of the act as a whole to the particular provision you are dealing with.

Technical term

Word that only has a technical meaning

Trick situation

Words that have both technical and ordinary meaning.

· Sex

· Fruit/vegetable

· Negligence

· Malice

Compound or made up expressions

· Sparkling wine-could depend on the amount of carbon dioxide in the beverage

· Earthenware tile

· Dental instruments

Rule

Presume ordinary rather than technical meaning; the burden is on the person who claims that the technical meaning should prevail to establish both

· The technical meaning

· That it should prevail

This rule is easier to rebut than the ordinary meaning rule.

Lots of legislation is geared toward the technical

Variations/qualifications

· Presume the meaning that the audience addressed would understand

· Presume ordinary meaning unless the subject matter is technical and the audience addressed would understand the technical meaning.( Unwin v. Hanson-1891)u

Put in notes when you draft on the exam if there is something you are unclear about leaving out. Draft the most elegant legislation possible, but note the doubts you have as to whether something should have been left out

Witts case

· Argued that the word sex meant male or female in the case of a horse, not whether it was a colt or a gelding.

· Bought what he thought was a colt, it was in fact a gelding

· Legislation said:

· No objection to a claim based on the sex or age of the claimed horse shall be entertained by the stewards.

· In horse industry, sex means geldings, etc.

· Court upheld the meaning of sex in the industry of horses, not the ordinary meaning.

Will-Kare paving case

· Taxpayer carried on business as paver of roads. It purchased asphalt- manufacturing plant to reduce costs. 10% of asphalt was sold to third parties

· Was the asphalt plant used primarily for the “purpose of manufacturing goods for sale”

· Technical legal meaning is that they did not manufacture primarily for sale.

Original meaning

· Traditionally courts have asserted that meaning is fixed at the time of enactment.

· Charter interp is different because legislation can be changed, Charter can’t.

· Basis for the rule?

· Chief obligation of the court is to determine the intention of Parliament.

· Legislative intent is presumed to be an historical event and the intent of the drafter is presumed to be the intent of the Parliament.

· Preamble is one of the better ways to establish the intention of the Parliament.

Criticisms of the rule?

The notion that Parliament can easily change legislation is a crock.

Legislation must be adapted to changing circumstances. The leg is not well placed to c

Difference between the static and dynamic approach

Dynamic- looks at the sense/ the abstract meaning of the words at the time of the enactment

Static

“Persons” Case

Canadian constitution provided that qualified persons could be appointed to the Senate.

Issue: were women persons for purposes of the rule?

SCC: No

When  do you apply the dynamic or static approach?

· Leg. enacted to regulate an ongoing activity over an indefinite period of time attracts a dynamic approach

· Leg enacted to address a particular set of circumstances attracts a static interpretation

· Terminology

· General or abstract language attracts a dynamic interpretation

· Eg. Medium of communication 

· Concrete language attracts a static approach

· Eg communication by telephone.

Law v Politics

· Courts nay decline to apply broad language to new facts if they thing the new application involves political choice.

· Eg Harvard mouse case. 

· Court decided legislature needed to interpret it

Narcotics Control Act

· Narcotics control act- prohibited only one species of Marijuana.

· It turns out there were other species as well.

· Court decided in favour of the interpretation that the clause encompassed other species as well.

Proper way to interpret bilingual legislation

See 133 of constitution Act, 1867

· Mandates French and English be used for all legislation federally.

· Implications

· Must be enacted in both languages simultaneously

· Equal authenticity rule. Both versions are authentic: neither can be given paramountcy over the other.

· Some way must be found to resolve conflicts: the law is the same in both languages even if its formation isn’t.

Spelled out in the Constitution act

Shared meaning Rule:

· When the two versions do not say the same thing, the meaning that is shared by both is presumed to be intended unless that meaning is for some reason unacceptable.

· If the shared meaning is unacceptable, it may be rejected,

DISPUTED MEANING ARGUMENT

· If there is sufficient evidence that the parliament intended some other meaning

· Disputed meaning argument

· Identify the disputed language 

· On

· About

· On or about

· Secreted on or about

· On or about the person

Search

Search of the person.

Find your arguments in the text.

· Do textual analysis.

· What is the language in dispute?

· The Supreme Court  decided that “secreted on or about” included in the intestines.

· Arguing for Jones, she would have used “secreted on or about the person”. 

You come up with the test:

A good is secreted on or about a person if

1. i…..see slides

2. Consider whether you want to rely in the ordinary meaning or the technical meaning.

· Look up these expressions in other statutes.

· If possible, claim that your understanding of the language is rooted in its ordinary meaning and invoke presumption.

· In any case, offer arguments that are explicitly tied to ?

· Talk about different powers of search are given for each situation and in each section

· One section deals with outside the person,

· One section deals with inside the person.

· One section says on or about, one section says “in”.

· Legislative evolution Look at old version of provision, look at the new provision.r

· Purposive analysis- what is the purpose of the legislation- refer back to the text and make the connection.

· Complete your arguments-

· Policy interests, strict construction- legislature wouldn’t infringe 

· There is a gap in the legislative scheme- show what the legislature does do when it wants to indicate the type of search that occurred here.

Do the step that interprets on or about as a legal term of art- about means –in, on or all around a thing”

No tautology- every word must have a meaning so on or about must mean 2 different things.

Scheme analysis:

General power of search that covers searches involving the person

100- anything that is not covered by s. 99 will be covered by s. 98. 

Purposive analyisis: 

· What was the intention

· Absurd consequences: it you are exempt from the provisions by ingesting the substance, then it is absurd.

The purpose of legislation

Primary and secondary purposes

Role in legislative scheme-understand how words/provisions for into act as literary genre and practical plan.

*skill used to construct purpose based argument

· 1 identify purpose- be explicit. Offer a complete, precise statement

· Explain how the claim affects

· Look in her book again for the purposive approach.

· Case law, minister announces purpose, scholarly publications

· Assertions in legislation itself

Indirect purpose analysis- in light of:

· The mischief to be cured

· Operational context

· Scheme or structure of the act.

· Legislative evolution

· Impute a reasonable or, rational intention to the legislation.

Chartrand:READ THIS

· Everyone who, not being the parent ..of a person unlawfully 

· p.238 interpretation of the purpose is to protect children, diminish vulnerability

· point is to avoid certain mischief

· Looked at legislative evolution.

· To separate out non-stranger abduction from stranger abduction.

· Relied on scheme analysis pp 237-238

· Series of provisions 

· Note similarities and differences themes variations on themes

· Ask why this provision provides A while that provision provides B

· When going after drug dealers and when protecting children, there will be a purposeful, rather than a strict analysis.

Consequential analysis or the golden rule, -stick to the ordinary meaning unless…

· Everyone agrees that courts may depart form the ordinary meaning of the text

· In some circumstances (even if the meaning is plain?)

· To some extent (must interp adopted be plausible?)

· To avoid absurdity (what counts as absurdity?)

If the text is ambiguous, (prefer the one that avoids the absurdity)

If the text is plain:

· Court must give effect to it as it is written

· Court may adopt a plausible alternative interpretation

· The court may rewrite the text to the extent necessary to avoid absurdity

Types of absurdity

· Irrational distinction

· Pointless inconvenience

· Defeat a purpose/assist avoidance

· Defeat administration of justice

· Meaningless language

· Contradiction

· Incoherence

Violation of:

· Reason or fairness

· Rule of law

· Common law values

EXAMPLE INTERPRETATION

98. (1) An officer may search

(a) any person   ...

if the officer suspects on reasonable grounds that the person has secreted on or about his person any goods the importation ... of which is prohibited
9(1) An officer who suspects that a person ... has secreted in a body cavity any [prohibited] drug or other substance ...  shall take the person before the senior officer ... who shall, if there are reasonable grounds for conducting a body cavity search, authorize the person to be taken to a private place and subjected to a body cavity search by a qualified medical practitioner.   


100. An officer may ... examine any goods that have been imported and open or cause to be opened any package or container of imported goods and take samples...

 What do you argue if you represent Jones?

Jones’ basic claims: 

The search was not authorized under s.99 because F is not a qualified medical practitioner.  

Nor was it authorized under s. 98 because 

1.  secreted on or about the person@ is limited to places that are exterior to the person;

2.  detention of a person in a drug loo followed by search of his faeces  is not a search@ of a person@ within the meaning of s. 98(1);

3.  the Act does not provide for detention in a drug loo; there is a gap in the legislative scheme which the courts have no jurisdiction to fill.

For claims 1 and 2:  use disputed meaning model of argument

Review of methodology

1. identifying the disputed language

· on

· about

· on or about

· secreted on or about

· on or about the person

· search

· search of the person
2. offer a definition/ paraphrase/ test of that language that serves your purposes -- or your client=s purposes. 

eg. test:  a good is secreted on or about a person@ if 

1) it is in close proximity to the person, in the possession of the person, or under the persons immediate control; and 2) an effort has been made by the person to keep the good from being brought to the attention of custom=s officials.  

Consider whether you want to rely on ordinary meaning or a technical meaning, e.g. a technical legal meaning

· on or about a person

· search of a person

· body cavity search

Look up these expressions in other statutes, in case law, in common law, in law dictionaries.

If possible, claim that your understanding of the language is rooted in its ordinary meaning & invoke presumption.

In any case, offer arguments that are explicitly tied to your basic claim about language.  Generally speaking, go with strongest arguments first.

1. scheme analysis:  Sections 98- 100 set out a complete and coherent scheme for dealing with smuggled goods:

s.98 :   on or about a person
s.99:   inside a person, whether inserted, inhaled or ingested  

ss. 100-1:  separate from the person  

Different powers of search are given for each situation:

98 - on or about person:  search of person by officer: some protections
 99 - inside person: take person to senior officer, body cavity search by qualified medical practitioner in a private place
100 -  separate from person:  search of thing by officer: few protections
Under this scheme, s. 98 deals with externally hidden goods,  while s. 99 deals with internally hidden ones.  It would be contrary to the scheme to extend on or about to include in or inside
2.  Straightforward and consistent expression

· 98 uses on or about - 99 uses in .  If P intended 98 to include goods secreted inside a person, it would have said on, about or i the person3. legislative evolution  

· The search provision formerly read ...

· Section 98 does not change the law; it merely effects a stylistic change.   

· It is clear in the old version that only external hiding and searching was contemplated.

4. purposive analysis & argument

· The purpose of the amending legislation is to repress the practice of smuggling illegal drugs inside one’s body while respecting travellers’ security of the person.   
· Section  99 is a detailed and complete scheme that carefully balances these competing goals.    If s. 98 were interpreted broadly to create an overlap, this careful balance would be undermined.

5. strict construction: these provisions authorize interference with personal liberty and security.  Courts should not adopt a strained interpretation of provisions that invade such important common law and Charter-protected interests.

· There is gap in the legislative scheme: it does not authorize drug loo searches. 

· The gap is apparent when one compares ss. 98-101 to the scheme established under the CCRA.  The CCRA provides for three types of response when it is suspected that contraband is inside a person=s body: 1) body cavity search, with maximum protection

3. x-ray search, with consent of inmate and medical person

· 3) dry-cell detention, with notice to medical staff

· Custom=s Act provides for (1) but (2) and (3) are missing.

Even on their broadest interpretation, ss. 98 -100 cannot be read as authorizing a drug loo search.

 Section 98 authorizes Asearch of a person@ 

Aperson@ means the exterior body of a person  

Foys claims:

1. secreted on or about the person@ includes reference to things secreted within the digestive tract of a person 

2.  search of a person@ includes reference to detention in a drug loo.  

Therefore, drug loo detention for suspected ingested drugs is authorized by s. 98.

secreted on or about the person means hidden in close proximity to  the person,@ ie sufficiently close to or connected to the person so as to require interference with the person  to uncover it.  

on or about x is a legal term of art used in many contexts to indicate that mere proximity rather than exact location is intended.     

about is defined as in, on or all around a thing -- See Oxford English Dictionary

person means the physical body of the person.

A search of a person@ means steps needed to expose the things hidden in the proximity of the person.  It extends to any coercive or non-coercive means of getting that which is hidden to come to light.  It includes removal of clothing, looking in pockets, scanning and x-rays.  

1. scheme analysis 

 98:  general power of search that covers searches involving the person.  

100-1: general power of search that covers searches of goods not involving the person.
 99: carves exception out of s. 98 for especially invasive searches those involving searches of body cavities, where the health of the person might be put at risk by the search procedure.  

A drug-loo detention  is a type of search that does involve the person but does not involve invasion of a body cavity.  It therefore comes within s. 98.

2. purposive & policy argument

The purpose of the amended provisions is apparent given the serious problem of illegal importation and  trafficking in drugs.  The purpose can be inferred from the legislative evolution...  

To adopt a narrow understanding of s. 98(1) would defeat the purpose, would have the perverse effect of excluding from the scope of the amendment the precise facts the amendment was designed to capture.   

3. absurd consequences

· If on or about the person@ and search of the person@ are narrowly defined, a person could do an end-run around the prohibition simply by swallowing the contraband. 

· Contraband that has been swallowed is not discoverable by means of a bodily cavity search -- unless the contraband has fully worked its way through the digestive tract.

· A person who inserted drugs into her vagina or rectum would be subject to search; a person who swallowed them would not.  
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