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Sexual Assault – Special Considerations

	Pappajohn

1980 SCC
	Sexual assault of real estate agent; Accused pleads consent
	An honest mistake of fact regarding consent negates mens rea

	CC 273.2
	Legislative response to Pappajohn
	273.2 It is not a defence … that the accused believed that the complainant consented to the activity that forms the subject-matter of the charge, where

(a) the accused’s belief arose from the accused’s

(i) self-induced intoxication, or

(ii) recklessness or wilful blindness; or

(b) the accused did not take reasonable steps, in the circumstances known to the accused at the time, to ascertain that the complainant was consenting.

	Sansregret

1983 SCC
	Victim “convinces” Δ she is willing to calm him down
	The belief in consent must be reasonable to negate mens rea

	Darrach

1998 Ont CA
	Another guy who says he thought she was willing
	The belief does not have to be reasonable, the steps taken must have been reasonable

This doesn’t violate s. 7 (Subjective mens rea for a true crime with high stigma) because sexual assault isn’t so high on stigma

	CC 274
	Corroboration
	A victim does not need to have corroboration

	CC 275
	Immediate Accusation
	A victim does not need to make her accusation immediately

	CC 276
	Previous sexual activity
	Does not imply consent

Does not make victim less worthy of belief

	Park
1995
	born-again Christian goes into shock while being date raped
	An honest mistaken belief cannot be based on stereotypes about women’s sexuality to negate mens rea.

	Ewanchuk
1999 SCC
	A really bad job interview
	The actus reus of sexual assault requires
· touching of a sexual nature, (objective) with 

· a lack of actual consent to the touching (victim subjective) 

For mens rea there is no implied consent; A belief that silence, passivity, or ambiguous conduct constitutes consent is not a defence.


The Homicide Scheme

	CC 222
	Culpable Homicide

(MR: obj. foreseeability of risk of bodily harm)
	(5) A person commits culpable homicide when he causes the death of a human being,

(a) by means of an unlawful act; 

(b) by criminal negligence;

(c) by causing that human being, by threats or fear of violence or by deception, to do anything that causes his death; or

(d) by wilfully frightening that human being, in the case of a child or sick person.

	CC 225
	Treatment
	Infliction of dangerous bodily injury, death results from good faith treatment = causation of homicide

	CC 226
	Acceleration
	Accelerate death where it would occur anyway from disease or disorder = causation of homicide

	CC 229
	Murder

(MR subj. foresight of death)
	Culpable homicide is murder

(a) where the person who causes the death of a human being

(i) means to cause his death, or

(ii) means to cause him bodily harm that he knows is likely to cause his death, and is reckless whether death ensues or not;

	
	Meaning to cause death or harm to another person
	(b) causes death to another human being, with intent from (a) (except not suicide)

	
	An unlawful object likely to cause death
	(c) for an unlawful object [indictable offence with subj. mens rea], does anything that he knows or ought to know is likely to cause death,.

	CC 230
	Murder in Offences
	Unconstitutional

	CC 231
	First Degree

(MR subj. intent)
	(2) Planned and deliberate
(3) Contract killing
(4) Victim acting as peace officer or prison worker (accused knew or was reckless as to knowing)

(5) Offences: aircraft hijacking, sexual assault, forcible confinement

(6) Context: criminal harassment, terrorism, organized crime, intimidation


Police – Limits and Controls

	Police Complaint Process

Police Services Act, R.S.O. 1990

Complaints about

· Policies

· Services

· Conduct of officers


	Process

Ottawa 2002

Complaints: 392

Hearings: 30
	Investigate? (s. 56) Not if

· vexatious, frivolous, bad faith

· complainant not directly affected

· conduct more than six months old

If complaint to be investigated, Chief assigns staff

Report prepared; Chief reviews “whether the complaint is unsubstantiated” s. 64(6)

If there is evidence which, if accepted, could constitute police misconduct a hearing is mandatory and there is no discretion available to the Chief to dismiss the complaint as unsubstantiated.

If not substantiated, matter ends 

If substantiated and not serious, informal remedy possible

If substantiated and serious, hearing before Professional Standards Board (PSB = chief, high ranking officer from another jurisdiction, member Police Services Board)

Complaint must be proved on “clear and convincing evidence”

	
	Penalties
	Serious s. 68: dismissal, demotion, suspension (30 days max), forfeit pay (3 days max), forfeit time off (20 days max)

Informal: an apology, forfeit pay (3 days max), reprimand, order counselling or another activity

	
	Review Ontario Civilian Complaints OPS (OCOPS)

Ontario 

Appeals: 494

Upheld: 46
	Who – 12 members, political appointees, all with ties to police 

May review (Standard – patently unreasonable):

· Decision to not hold hearing: 

· Results of Hearing
Possible Results:

· Confirm decision

· Require force to investigate or hold hearing

· Assign matter to another force

	Ont. Special Investigations Unit (SIU)
	2002-03

Mandatory investigations: 151

Charges laid: 4

Beating suspect in custody: 3

Sexual assault: 1
	Can lead to criminal charges against officers for on-duty or off-duty conduct

Serious Incidents:

· serious bodily injury

· death

· discharge of police firearm

Members drawn from forces across Ontario

Problems with cooperation from investigated forces

Botched investigations e.g. Loranger kills Norris

	Civil Litigation
	the most likely way to succeed
	Violations of Charter rights 

· classic torts make for s. 7 violations

· e.g. Jane Doe with a s. 15 violation also

Excess Use of Force (Battery)

· Police entitled to use reasonable force

· death or grievous bodily harm if reasonably necessary to prevent same (standard: average person)

· Police given large scope by courts

· damages very low

False Arrest/imprisonment; negligent investigation

	Public Inquiry
	
	e.g. Lamer Inquiry in NF

	Canadian Civil Liberties Assn. v. Ontario 

(Civilian Commission on Police Services

2002 Ont CA
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Protesters arrested for “breach of peace” taken to provincial jail and strip-searched
	It would have been all right to have submitted the women to strip searches for purely administrative reasons (i.e. the jail was full, so they had to go to provincial lock-up)

But not right to send them all to be strip searched for singing songs.

	Jane Doe v Metropolitan Toronto (Mun) Comms of Police

(1998) Ont GD

Jane Doe was raped by a serial rapist, police gave no warning to women in the neighbourhood.
	Statute - prevention
	the Police Act, members of police forces . . . are charged with the duty of preserving the peace, preventing robberies and other crimes . .

	
	Common Law - protection
	The police have a responsibility to release a balanced volume of information to protect the community. . . . where that balance is will depend on the particular facts of the case.

common law: a broad conventional or customary duty in the established constabulary as an arm of the State to protect the life, limb and property of the subject.

	
	Private Law – Duty of Care
	The law is clear that in certain circumstances, the police have a duty to warn citizens of foreseeable harm

in some circumstances where foreseeable harm and a special relationship of proximity exist, the police might reasonably conclude that a warning ought not to be given. (e.g. to avoid panic which could lead to greater harm.)

The duty to protect would still remain.

	
	The Charter
	S. 15 violated by discriminating against women

S. 7 violated by allowing a rape to occur

S. 1 can’t be claimed when no legislation authorizes the violation


Defence Rules of Professional Conduct

	Refusing a client
	Client can’t pay

Lawyer not competent in area of law

Lawyer too busy

Conflict of interest

Against firm policy (e.g. union-side only labour law)

	Withdrawal
	2.09 (1) A lawyer shall not withdraw from representation of a client except for good cause and upon notice to the client appropriate in the circumstances.

Subject to the rules about criminal proceedings and the direction of the tribunal, the lawyer may withdraw 

(2) where there has been a serious loss of confidence
(3) unless serious prejudice to the client would result, where, after reasonable notice, the client fails to provide funds 

(4) Criminal Proceedings: sufficient time for client to find another lawyer and for the lawyer to prepare

	Mandatory Withdrawal
	(7) (a) discharged by the client; 

(b) client persists in instruction inconsistent with the lawyer’s duty to the tribunal

(c) the client is guilty of dishonourable conduct in the proceedings or is taking a position solely to harass or maliciously injure another;

(d) continued employment will lead to a breach of rules about dishonesty, fraud etc. when client an organization, or 

(e) the lawyer is not competent to handle the matter.

	Confidence
	Solicitor-Client Privilege is sacred

Outside the firm a lawyer may not repeat anything a client hasn’t authorized

Duty to warn (no more information than necessary to prevent harm) in case of imminent danger of death or bodily harm or if court facilities are not safe

	No lies to the court
	Do not call a witness who will lie, 

Do not refer to evidence known to be wrong

Comply with undertakings

Summarize documents accurately

Inform the court of adverse binding precedents case law
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	1. anonymously send evidence to prosecution (no removal of finger prints)

2. deposit with the court 

3. advise prosecution of possession and intention to keep

Don’t ask for it and don’t give advice to make the evidence disappear

	Notice 

(~4 weeks)
	Alibi Defence

Charter motions

Will Accused show up (current Practice Direction in Ottawa)


Crown Responsibilities

	R v Bain

1992 SCC
	Prosecutor’s Duty 

Duty and Art in Advocacy Hilbery
	to see to it that every material point is made which supports the prosecution case or destroys the case put forward for the defence. But as prosecuting Counsel he should not regard his task as one of winning the case. He is an officer of justice. He must present the case against the prisoner relentlessly, but with scrupulous fairness. 

	Indictable Offences 

Crown’s Duty to disclose

s. 11 “if charged…”

 R v Stinchcombe

1991 SCC
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	“ general duty on the part of the Crown to disclose all material it proposes to use at trial and especially all evidence which may assist the accused even if the Crown does not propose to adduce it” 
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The fruits of the investigation which are in its possession are not the property of the Crown for use in securing a conviction but the property of the public to be used to ensure that justice is done.

Discretion, extends to such matters as 

· excluding what is clearly irrelevant, 

· withholding the identity of persons to protect them from harassment or injury, or to enforce the privilege relating to informers. 

· the timing of disclosure in order to complete an investigation.

The discretion of Crown counsel is, reviewable by the trial judge – based on accused’s right to make full answer and defence.

Timing: initial disclosure should occur before the accused is called upon to elect the mode of trial or to plead.

When the accused is unrepresented, Crown counsel should advise the accused of the right to disclosure and a plea should not be taken unless the trial judge is satisfied that this has been done.

	Witnesses
	measures may be taken to protect the identity of witnesses and informers

all statements obtained from persons who have provided relevant information to the authorities should be produced even if they are not proposed as Crown witnesses. 

Where statements are not in existence, other information such as notes should be produced, and, 

if there are no notes, then in addition to the name, address and occupation of the witness, all information in the possession of the prosecution relating to any relevant evidence that the person could give should be supplied.

If notes do not exist then a “will say” statement, summarizing the anticipated evidence of the witness, should be produced

	Summary Offences?
	Case by case: factors above may not apply at all or may apply with less impact in summary conviction offences. Moreover, the content of the right to make full answer and defence in s. 7 of the Charter may be of a more limited nature


Court Procedure – Trial Jurisdiction
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	CC s. 553



	Absolute jurisdiction of Prov Court
	commission or counselling or with a conspiracy or attempt to commit or with being an accessory after the fact to the commission of:

(a) theft, possession, fraud other than theft of cattle, < $5000,

(v) mischief under subs. 430(4), 

(i) s. 201 (keeping gaming or betting house),

(ii) s. 202 (betting, pool-selling, book-making, etc.),

(iii) s. 203 (placing bets),

(iv) s. 206 (lotteries and games of chance),

(v) s. 209 (cheating at play),

(vi) s. 210 (keeping common bawdy-house),

(viii) s. 393 (fraud in relation to fares),

(viii.1) s. 811 (breach of recognizance),

(ix) subs. 733.1(1) (failure to comply with probation order),

(x) paragraph 4(4)(a) of the Controlled Drugs and Substances Act,

(xi) subs. 5(4) of the Controlled Drugs and Substances Act.

	CC s. 469



	Exclusive jurisdiction of Superior Court
	(a) (i) s. 47 (treason),

(ii) s. 49 (alarming Her Majesty),

(iii) s. 51 (intimidating Parliament or a legislature),

(iv) s. 53 (inciting to mutiny),

(v) s. 61 (seditious offences),

(vi) s. 74 (piracy),

(vii) s. 75 (piratical acts), or

(viii) s. 235 (murder);

(b) accessory after the fact to high treason or treason or murder

(c) s. 119 (bribery) by the holder of a judicial office;

Crimes Against Humanity

Attempts d) (a)(i) to (vii) (all but murder); or

Conspiracy (e) all of (a).

	Prelim
	
	No constitutional right

Direct (or Preferred) Indictment

· Crown files to skip preliminary hearing requires assent of A-G

· Reasons: witness in protection or political (insufficient says some case law)


Rights of the Accused

Beyond a Reasonable Doubt

	R v Lifchus

1997 SCC

Trial judge tells the jury in her charge on the burden of proof that she used the words “‘proof beyond a reasonable doubt’ . . . in their ordinary, natural every day sense”
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“Wrong,” says Cory J.
	What is Proof Beyond a Reasonable Doubt?


	the standard of proof beyond a reasonable doubt is inextricably intertwined with that principle fundamental to all criminal trials, the presumption of innocence;

the burden of proof rests on the prosecution throughout the trial and never shifts to the accused;
a reasonable doubt is not a doubt based upon sympathy or prejudice;

rather, it is based upon reason and common sense;

it is logically connected to the evidence or absence of evidence;

it does not involve proof to an absolute certainty; it is not proof beyond any doubt nor is it an imaginary or frivolous doubt; and

more is required than proof that the accused is probably guilty -- a jury which concludes only that the accused is probably guilty must acquit.

	
	Avoid

(Jury charge p. 240 of supp)
	describing the term “reasonable doubt” as an ordinary expression which has no special meaning in the criminal law context;

inviting jurors to apply the same standard of proof that they apply to important, or even the most important, decisions in their own lives;

equating proof “beyond a reasonable doubt” to proof “to a moral certainty”;

qualifying the word “doubt” with adjectives other than “reasonable”, such as “serious”, “substantial” or “haunting”, which may mislead the jury; and

instructing jurors that they may convict if they are “sure” that the accused is guilty, before providing them with a proper definition as to the meaning of the words “beyond a reasonable doubt”.


s. 8 Reasonable Search and Seizure

	Charter s. 8
	
	8. Everyone has the right to be secure against unreasonable search or seizure.

	Searches Allowed?
	Hot Pursuit
	

	
	Arrest
	See Arrest and Search p. 12 

	
	Warrant 
	CC 487(1) – Appear before JP or Judge of Ont CJ 

CC 487.1 – phone it in
	Repeat tries ok

	Privacy
	Indicators
	“private”, “personal”, or “core biographical information” at risk (R v Hutchings 1996 BC CA)

	
	Reasonable expectation
	Body

Dwelling house

Intimately personal items (Law v R, 2002 SCC)
Information in safe or on a computer  (Law v R, 2002 SCC)

	
	Some expectation
	Backyard

Email inbox

	
	Low expectation
	Publicly accessible office

	R v Hufsky

1988 SCC
	“licence and registration?” 
	providing licence and insurance is not a search or seizure. 

	“Hunter”

Canada (Combines Investigation Acts, Director of Investigation 

and Research) v. Southam Inc
1984 SCC
	Search and seizure at Southam offices ordered under s. 10 of the Combines Investigation Act
	1) for a search authorization procedure to be meaningful, the person considering the prior authorization need not be a judge, but must be capable of acting judicially, not charged with investigative or prosecutorial functions under the relevant statutory scheme.  

2) reasonable and probable grounds, established upon oath, to believe that an offence has been committed and that there is evidence to be found at the place of the search, constitutes the minimum standard consistent with s. 8 of the Charter for authorizing searches and seizures.

	R. v. Tessling

2003 Ont CA
	Forward Looking Infra-Red camera finds grow-op
	Technology that reveals more information than is in plain view and easily observable constitutes a search

No privacy in utility records or other 3rd party held information unless special confidential relationship exists

S. 1 doesn’t save a an unwarranted search for a marijuana grow operation because marijuana is at the low end of the harm scale.


  Random Stops and Searches

	R v Mellenthin

1992 SCC
	“what’s in the gym bag?” at a random stop
	A visual inspection of the interior of the vehicle would not in itself constitute a search. 

A check stop does not and cannot constitute a general search warrant for searching every vehicle, driver and passenger that is pulled over. 

Unless there are reasonable and probable grounds for conducting the search, or drugs, alcohol or weapons are in plain view in the interior of the vehicle, the evidence flowing from such a search should not be admitted.

A person who is detained can consent to answer police questions.  

However, that consent must be informed and given at a time when the individual is fully aware of his or her rights.


  Arrest and Search

	Eccles v Bourque

1974 SCC
	Entering premises
	Peace officers may enter premises without consent if there are reasonable and probable grounds to believe that the person sought is within the premises and provided proper announcement of the officers’ presence and purpose is made before entry

	UK
	Searching premises - Yes
	A person exercising arrest powers may make a warrantless search incidental to the arrest

	US
	Searching premises - Limited
	Police are entitled to search the area within the arrestee’s immediate control, the area from within which he might gain possession of a weapon or destructible evidence.

	R v Morrison

1987 Ont CA
	Searching the person
	as incident to a lawful arrest an officer has the right to search the arrestee and take from her person any property which he reasonably believes is connected with the offence charged or may be used as evidence against the arrestee or any weapon or instrument found upon the person arrested. The officer need not have reasonable grounds to believe that either weapons or evidence will be found


	J. Hughes
	Levels of Search possible on arrest
	1. Frisk

2. Strip

3. Body cavity

4. Chokehold

	
	Search must be for purpose of
	5. Protection of officer

6. Protection of suspect

7. Protection of public

8. Protection of evidence

9. Preventing escape

	R. v. Stillman, [1997] 1 S.C.R. 607
	Bodily Samples - No
	The common law power of search incidental to arrest cannot be so broad as to encompass the seizure without valid statutory authority of bodily samples in the face of a refusal to provide them

	Cloutier v Langlois

1990 SCC

Verbally abusive lawyer frisked and placed in police car in unpaid parking ticket incident
	the power to search is not unlimited
	A search which does not meet these objectives could be characterized as unreasonable and unjustified at common law:
10. this power does not impose a duty. The police have some discretion and, if satisfied that the law can be effectively and safely applied, they may see fit not to conduct a search. They must also be in a position to assess the circumstances of each case so as to determine whether a search meets the underlying objectives forming the basis of the right to search. 

11. the search must be for a valid objective in pursuit of the ends of criminal justice -- such as the discovery of an object that may be a threat to the safety of the police, the accused or the public, or that may facilitate escape or act as evidence against the accused -- and the purpose of the search must not be unrelated to the objectives of the proper administration of justice. 

12. the search must not be conducted in an abusive fashion, and in particular, the use of physical or psychological constraint should be proportionate to the objectives sought and the other circumstances of the situation. 


s. 9 Right to non-arbitrary detention

	Charter s. 9
	No arbitrary detention
	9. Everyone has the right not to be arbitrarily detained or imprisoned.

	R v Hufsky

1988 SCC
	random stop in an organized program 
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	A discretion is arbitrary if there are no criteria, express or implied, which govern its exercise.

Random stops violate s. 9, but if legislated, under s. 1 they are prescribed by law and demonstrably justified ….

	R v Ladouceur

1990 SCC
	completely random stops
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	Majority (5): s. 9 violated, but okay under s. 1

Minority (4): If sanctioned, a police officer could stop any vehicle at any time, in any place, without having any reason to do so. For the motorist, this would mean a total negation of the freedom from arbitrary detention guaranteed by s. 9


Detention  and Arrest Powers

	R. v Therens

1985 SCC

also on p. 16
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Breathalyzer case
	deprivation of liberty by physical constraint, 

also a “detention” when a police officer assumes control over the movement of a person by a demand or direction which may have significant legal consequence and which prevents or impedes access to counsel. There must, however, be some form of compulsion or coercion

	The Charter
	Detention and S.7
	Detention is a violation of “liberty”, and therefore s. 7 unless done in accordance with principles of fundamental justice, including ss. 8-14, or if justified under s. 1.

Arbitrary detention can only be justified under s. 1 if it is authorized by pressing and substantial legislation

	CC s. 495
	Arrest without warrant by peace officer
	s. 2 A peace officer shall not arrest a person without warrant …in any case where (d) he believes on reasonable grounds that the public interest, having regard to all the circumstances including the need to (i) establish the identity of the person, (ii) secure or preserve evidence of or relating to the offence, or (iii) prevent the continuation or repetition of the offence or the commission of another offence, may be satisfied without so arresting the person,… 

	CC s. 507(4)
	Judicial warrant for arrest
	Where a justice considers that a case is made out for compelling an accused to attend before him to answer to a charge of an offence, he shall issue a summons to the accused unless the allegations of the informant or the evidence of any witness or witnesses taken in accordance with subsection (3) discloses reasonable grounds to believe that it is necessary in the public interest to issue a warrant for the arrest of the accused.

	R. v Storrey

1990 SCC
	Arrest under 495(1)
	Police required to subjectively hold objectively established reasonable and probable grounds before making an arrest.

	Was it Detention?

R. v. Moran

1987 Ont. C.A.

Factors to determine if accused was detained while being questioned
	13. The precise language used by the police officer in requesting the person to the police station, and whether the accused was given a choice;  

14. Whether the accused was escorted to the station by an officer or came in response to a police request;

15. Whether the accused left at the conclusion of the interview or whether he or she was arrested;

16. Stage of investigation: whether the questioning was part of the general investigation of a crime or whether the police had already decided that the accused was the perpetrator and the questioning was for obtaining incriminating statements;

17. Grounds to arrest? Whether the police had reasonable and probable grounds to believe that the accused had committed the crime being investigated;

18. The nature of the questions: of a general nature designed to obtain information or was the accused confronted with evidence pointing to his or her guilt;

19.  The subjective belief by an accused that he or she is detained, although relevant, is not decisive, because the issue is whether he or she reasonably believed that he or she was detained. Personal circumstances relating to the accused, such as low intelligence, emotional disturbance, youth and lack of sophistication are circumstances to be considered in determining whether he had a subjective belief that he was detained.

	Articulable Cause

R v Simpson

1993 Ont CA
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	Simpson caught with cocaine after leaving crack house
	Where an individual is detained by the police in the course of efforts to determine whether that individual is involved in criminal activity being investigated by the police, that detention can only be justified if the detaining officer has some “articulable cause” for the detention.

Articulable cause: the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion (e.g. drinking and driving)

The requirement that the facts must meet an objectively discernible standard is recognized in connection with the arrest power and serves to avoid indiscriminate and discriminatory exercises of the police power.

A ‘‘hunch’’ based entirely on intuition gained by experience cannot suffice, no matter how accurate that ‘‘hunch’’ might prove to be. (Hunch = Discrimination)
Attendance at a location believed to be the site of ongoing criminal activity is a factor which may contribute to the existence of ‘‘articulable cause’’. Where that is the sole factor, however, and the information concerning the location is itself of unknown age and reliability, no articulable cause exists.


s. 10 (b) Right to Counsel

	Charter s. 10
	Right to Counsel
	10. Everyone has the right on arrest or detention

a) to be informed promptly of the reasons therefor; 

b) to retain and instruct counsel without delay and to be informed of that right;

	Bridges

Bartle

Prosper
	No money? 
	Police must advise of the availability of 
· Duty counsel (limited advice, resources)
· Legal aid

	R. v Therens

1985 SCC
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also on p. 12
	Non-legislated roadside breathalyzer 
	If right to counsel is not granted, the evidence gained is inadmissable

	R v Grant

1991 SCC
	30-minute wait for 2nd cop to arrive
	30-minute wait called for right to counsel being invoked, not justified by CC 252(2) 

	Bernshaw

1995 SCC
	15-minute wait for accuracy sake
	15-minute wait to ensure accurate test is okay, no entitlement to counsel

	R v Mellenthin

1992 SCC
	 “what’s in the gym bag?” at a random stop
	The right to retain and be informed of right to retain counsel includes reasonable opportunity to exercise that right including telephone and private place
· Stop questioning until advice

· Suspect may waive right

	R v Thomsen

1988 SCC
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	“forthwith” and “roadside”
	No right to counsel for roadside breath checks given the legislation’s use of “forthwith” and “roadside”.

Δ cannot delay sobriety test, cannot delay with call for counsel

	Saunders

1986 NB QB
	Sobriety test
	No right to counsel for sobriety tests; it’s not detention under s. 10, if it was, saved by s.1


Exclusion of Evidence

	Charter s. 24(2)
	(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established {Onus Δ, BoP} that, having regard to all the circumstances, the admission of it in the proceedings would (French: “est susceptible”) bring the administration of justice into disrepute.

	R v Collins
1987 SCC

Chokehold search on hearsay, officer finds heroin in woman’s hand
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	24(2) exclusion prerequisites
	(1) that the applicant’s rights or freedoms, as guaranteed by the Charter, have been infringed or denied,

(2) that the evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by the Charter, and

(3) that, having regard to all the circumstances, the admission of the evidence in the proceedings would bring the administration of justice into disrepute.

	
	Disrepute?
	“…into disrepute in the eyes of the reasonable man (the average person in the community, but only when that community’s current mood is reasonable), dispassionate and fully apprised of the circumstances of the case?” 

	
	1) Fairness
	Exclude Conscriptive Evidence: e.g. forced confession

The more serious the crime, the less likely to be fair

Real evidence may be allowed.

	
	2) Rights Violation serious?
	20. Deliberate or flagrant?

21. non-rights violating alternative available?

22. pattern or habit?

23. not urgent? (e.g. Kokesch)

24. at the core of a right (e.g. s.8 Privacy: home v. school locker)

	
	3) Offence 
	Serious offence argues for inclusion of evidence

	
	Other remedy?
	Irrelevant to exclusion question

	
	Tricks?
	tricks that are not in the least unlawful do not result in the exclusion of a free and voluntary statement unless the trick resorted to is a dirty trick, one that shocks the community.

	R v Stillman

1997 SCC
	hair, teeth impression – bad

tissue - fine
	Conscriptive: 

25. Self-incrimination in violation of right to counsel, s. 10(b)
26. Invasion of body is a s. 8 violation {a step away from torture}

	R v Burlingham
	gun in frozen river
	Product of Conscription Evidence that would not have been found without a bad confession (or other conscriptive evidence) is also conscriptive

	R v Colarusso
	lab tech blood samples
	Independent source: not conscriptive 

	R v Black
	knife in drawer
	Inevitable discovery: not conscriptive


s. 11 Any person charged … has the right

a) informed … of the specific offence;

b) to be tried within a reasonable time

	R v Askov
SCC
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	charged 11/83

prelim 9/84

trial 10/85

8 to 10 months is now okay
	unreasonable delay factors: 

(1) the length of the delay (very lengthy delays may be such that they cannot be justified for any reason);
(2) the explanation for the delay

 (a) Delays Attributable to the Crown will weigh in favour of the accused. Complex cases which require longer time for preparation, a greater expenditure of resources, and the longer use of institutional facilities will justify longer delays
 (b) Systemic or Institutional Delays occasioned by inadequate resources must weigh against the Crown comparing the questioned jurisdiction to similar districts in the country. Onus: Crown.

 (c) Delays Attributable to the Accused. Certain actions will justify delays. e.g. delays to retain different counsel or where the actions were undertaken to delay the trial.

(3) waiver (for a waiver to be valid it must be informed, unequivocal and freely given; Onus on Crown for inference); and 

(4) prejudice to the accused 

	R v Morin

SCC
	Charged 1/88

trial 3/89
	prejudice? 

· Onus on Δ, presumed if delay is extreme

·  Examples. prejudice to trial, lengthy detention, interference with work, international travel requirements
Process Bring motion for unreasonable trial delay


c) not to be compelled to be a witness…

    in proceedings against that person in respect of the offence; 

	Common Law
	No Charter Protection
	27. Police have the right to ask questions

28. People are not obliged to answer questions. Refusal to answer does not give “reasonable” grounds for further suspicion

29. Any answers must be truthful, otherwise “obstructing justice”, etc.

	People v Hollman

1992 NY CA
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	method for evaluating the propriety of encounters initiated by police officers in their criminal law enforcement capacity:
	30. If a police officer seeks simply to request information from an individual, that request must be supported by an objective, credible reason, not necessarily indicative of criminality. 

31. The common-law right of inquiry, a wholly separate level of contact, is “activated by a founded suspicion that criminal activity is afoot and permits a somewhat greater intrusion”

32. Where a police officer has reasonable suspicion that a particular person was involved in a felony or misdemeanor, the officer is authorized to forcibly stop and detain that person.  

33. Finally, where the officer has probable cause to believe that a person has committed a crime, an arrest is authorized.

	R v Oickle

2000 SCC

Oickle confesses to setting 7 fires

“you’d be better off to tell us the truth”, he is told
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	An accused is not to be conscripted into giving evidence, a confession is valid if no benefit was held out as an exchange for it.

Police inducements are improper when standing alone or in combination with other factors, are strong enough to raise a reasonable doubt about whether the will of the subject has been overborne.

	
	Oppression factors include
	· depriving the suspect of food, clothing, water, sleep, or medical attention; 

· denying access to counsel; 

· and excessively aggressive, intimidating questioning for a prolonged period of time.

	
	Use of false evidence a factor
	The use of false evidence standing alone is not necessarily grounds for excluding a statement. However, when combined with other factors, is a relevant consideration in determining whether a confession was voluntary.

	
	Trickery?
	police trickery is okay if does not 

· violate the right to silence

· undermine voluntariness per se, 

· shock the community

	J. Hughes
	Undercover cop in cell
	If the detainee doesn’t know he’s confessing to a police officer, there is no concern about the involuntariness of the confession.

	
	Continue interrogation without counsel?
	34. Evidence likely to disappear

35. Another crime to be prevented

	
	Lineup
	No legal obligation to participate

Refusal may be brought up in court

Ensure line-up is fair

	
	Polygraph
	Accused should refuse, cannot be compelled

It is not admissible

	Breathalyzer Advice
	Give the breath sample
	Refusal carries same penalty as drunk driving

Better defences for drunk driving

Breath screening not admissible at trial

	
	Refuse if
	Offence within three hours  ???

No reasonable grounds to conclude an offence committed

	
	Sobriety Test
	No obligation for criminal law purposes to comply

Obligation under Highway Traffic Act; but lighter penalties


d) to be presumed innocent 

    until proven guilty according to law in a fair and public hearing 

	R v Oakes

1986 SCC

Oakes charged under Narcotic Control Act s. 8. “if Δ fails to establish that he was not in possession of the narcotic for the purpose of trafficking, he shall be convicted ….”
	Charter 

s. 11 (d)
	11. Any person charged with an offence has the right

(d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal.
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Dickson CJ says
	a provision which requires an accused to disprove on a balance of probabilities the existence of a presumed fact, which is an important element of the offence in question,

· violates the presumption of innocence in s. 11(d). 

· it would be possible for a conviction to occur despite the existence of a reasonable doubt.

The fact that the standard is only the civil one does not render a reverse onus clause constitutional


by an independent and impartial tribunal;

	Other sources
	s. 96

Bill of Rights 2(e) “fair hearing in accordance with the principles of fundamental justice”

Common Law

Principle of fundamental justice (Allows Crown to attack impartiality)

	Independent
	
	of executive and legislative branch

of litigants

	Impartial
	
	only concerned with evidence before them and the law

	R v R.D.S.

1997 SCC

Black judge acquits black youth of assaulting white cop
	Cory (Maj)
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	Fairness and impartiality must be both subjectively present and objectively demonstrated to the informed and reasonable observer. 

If the words or actions of the presiding judge give rise to a reasonable apprehension of bias to the informed and reasonable observer, this will render the trial unfair.

Presumption of judicial integrity: the threshold for a finding of real or perceived bias is high

	
	McLachlin 
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and L’Heureux-Dubé
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	To find a reasonable apprehension of bias in the conduct of a judge: 

· clear evidence that the judge in question had improperly used his or her perspective in the decision-making process;

· some indication that the judge was not approaching the case with an open mind fair to all parties. 

Awareness of the context within which a case occurred would not constitute such evidence; on the contrary, such awareness is consistent with the highest tradition of judicial impartiality.

	
	Major (dissent)
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	life experience is an important ingredient in the ability to understand human behaviour, to weigh the evidence, and to determine credibility. It helps in making a myriad of decisions arising during the course of most trials. 

It is of no value, however, in reaching conclusions for which there is no evidence.


e) not to be denied reasonable bail; 

f) …the benefit of trial by jury 

         for offences > 5 years

	CC s. 629
	Whole panel
	Challenge for Sheriff’s partiality, fraud or wilful misconduct 

	s. 630
	If true
	Judge shall direct a new panel to be returned

	s. 631
	Empanelling
	Process with cards and numbers

	s. 632
	Excusing
	(a) personal interest in the matter to be tried;

(b) relationship with person involved in the trial; or
(c) personal hardship or any other reasonable cause

	s. 633
	Stand by
	personal hardship or any other reasonable cause.

	s. 634
	Peremptory Challenges
	(2) the prosecutor and the accused are each entitled to (c): 4

  (a) high treason or first degree murder: 20

  (b) liable to term exceeding five years: 12  

(2.1) each alternate juror: 1

(3) two or more counts tried together: the max single amount

(4) two or more accused are to be tried together:

  (a) each accused entitled as if tried alone; and

  (b) the prosecutor: total available to all

	s. 638
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	Challenges for cause

(1) any number of challenges 
	  (a) the name of a juror does not appear on the panel,

  (b) not indifferent between the Queen and the accused;

  (c) was sentenced to death or to a term > 12 months;

  (d) is an alien;

  (e) physically unable to perform properly the duties of a juror; 

  (f) can’t speak the official language of the accused

	s. 640
	Triers of Cause
	(2) For s. 638 (b) to (f) the 2 jurors were last sworn, or 2 others present

	R v Williams
1998 SCC
	aboriginal charged with robbery wanted to ask jurors about bias
	Presumption: Candidates for jury duty are presumed to be impartial

The judge determines: potential or possibility for partiality? evidence or judicial notice (concern widely known and accepted)

the triers on the challenge for cause determine: 

(1) whether juror is prejudiced in a way that could affect partiality 

(2) if so, whether the juror is capable of setting aside that prejudice.

	R v Suzack
2000 ON CA
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	Cop killer wants venue with no ribbon campaign and death penalty petition about him
	Venue Change: Onus on defence to show on a balance of probabilities that there is a fair and reasonable likelihood of partiality that cannot be overcome by the safeguards in jury selection

CC 599(1)(a)  A court [may] order the trial to be held in a territorial division in the same province if … (a)  it appears expedient to the ends of justice


g) not to be found guilty… unless, …offence under Canadian law ;

h) if acquitted, not to be tried for it again …; 

i) …… benefit of the lesser punishment.

Right to full answer and defence

	the right to know the case to meet

	rights prior to trial
	to know the charge against you;

to disclosure of evidence Stinchcombe see p. 7;

 to know that the Crown has a case, (prelim inquiry)

	during the trial
	to be present during trial (unless absconding or too disruptive)

to be present and to see all the evidence;

to produce evidence and call witnesses;

to cross-examine Crown’s witnesses;

to take the stand;

to make legal submissions; 

to confront accuser; {special considerations for victims with particular vulnerabilities issues of secondary victimization; and anonymous informers)


Right to confront accuser: Informer Privilege

	R v Leipert

1997 SCC
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Crime stopper tip leads to grow op bust

Leipert wants the tip sheet
	informer privilege was developed to protect citizens who assist in law enforcement and to encourage others to do the same.

Policy considerations: protect informers, undercover cops, assist investigation, increase reporting rates, protect complainants

informer privilege is of such importance neither the police nor the court possesses discretion to abridge it without the informer’s consent,
A detail as innocuous as the time of the telephone call may permit identification.

a witness on the stand cannot be compelled to state whether he or she is an informer

The scope of the rule extends to any details which might reveal the informer’s identity; for an anonymous informer that could be anything.
“innocence at stake” exception: a basis on the evidence for concluding that disclosure of the informer’s identity is necessary to demonstrate the innocence of the accused (e.g. evidence suggesting that the goods seized in execution of the warrant were planted)

If evidence is crucial to case, witness must testify

If evidence results from informer, informer protected, identifying information removed from documents


Defences

Provocation

	CC s. 232
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	Mitigates murder to manslaughter
	(1) Culpable homicide that otherwise would be murder may be reduced to manslaughter if the person who committed it did so
in the heat of passion caused by sudden provocation.

	
	Provocation
	(2) A wrongful act or an insult that is of such a nature as to be sufficient to deprive an ordinary person of the power of self-control

if the accused acted on it on the sudden and before there was time for his passion to cool.

	
	? of fact
	(3) (a) whether a particular wrongful act or insult amounted to provocation, and 

(b) whether the accused was deprived of the power of self-control by the provocation that he alleges he received,

{Immediacy also Hill}

	R v Hill

1986 SCC

Hill murders Big Brother, claims provocation for gay advance. Judge doesn’t mention age and sex in the reasonable man definition


	Provocation Questions of Fact:

Dickson
	36. Would an ordinary person of the age and sex of the accused be deprived of self-control by the act or insult? 

37. Did the accused in fact act in response to those “provocative” acts; in short was he or she provoked by them whether or not an ordinary person would have been? (Subjective)

38. Was the accused’s response sudden and before there was time for his or her passion to cool

	
	Ordinary person?
	The ordinary or reasonable person has a normal temperament and level of self-control and is not exceptionally excitable, pugnacious or in a state of drunkenness. In terms of other characteristics of the ordinary person, 
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Wilson’s dissent
	However, the accused’s physical characteristics and the circumstances in which he is found can be considered in applying the objective “ordinary person” test if they are relevant in placing the wrongful act or insult in its proper context for the purpose of assessing its gravity. 

The standard of the ordinary adult must be adjusted to an incremental scale reflecting the reduced responsibility of the accused resulting from his age to accurately reflect the view of children as being in the developmental stages en route to full functioning capability as adults.


	R v Thibert

1995 SCC

Man shoots wife’s lover who said “Go ahead and shoot me”
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	The “ordinary person” must be of the same age, and sex, and share with the accused such other factors as would give the act or insult in question a special significance and have experienced the same series of acts or insults as those experienced by the accused. 

The history and background of the relationship between the victim and the accused is also relevant.

To be sudden provocation, the wrongful act or insult must strike upon a mind unprepared for it, and it must make an unexpected impact that takes the understanding by surprise and sets the passions aflame. 

Under the subjective element, the history and background of the relationship between the victim and the accused should also be taken into consideration. As long as there was no intent to kill before the provocation, and the provocation was a surprise.

before leaving the defence with the jury the trial judge must determine if there is any evidence upon which a reasonable jury properly instructed and acting judicially could find that there had been provocation.
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	“Insult” is an act, or the action, of attacking or assailing; an open and sudden attack or assault without formal preparations; injuriously contemptuous speech or behaviour; scornful utterance or action intended to wound self-respect; an affront; indignity.

a personal relationship with [a man’s wife] is not a wrongful act or insult sufficient to cause an ordinary person to lose the power of self-control

	R v Ly

1987 BC CA
	Strangles wife after she says “Don’t ask me. It’s none of your business.”
	Ethnic and cultural background might be relevant to the first question if a racial slur was involved, otherwise it is not. 

The effect of the insult upon the accused can be measured only at the second test at which stage the jury is entitled to take into account the mental state and psychological temperament of the accused including the accused’s cultural background, his history of emotional instability and his propensity to act in a violent fashion when suspecting his wife of infidelity.

	R v Desveaux

1986 Ont CA
	Penitentiary killing
	The history of the relationship and the context in which it occurred must be considered.

	DoJ: “Reforming Criminal Code Defences: Provocation, Self-Defence and Defence of Property”
	Condoning violence

Antiquated notions of male dominance

Failure to deter violence

Blaming the victim

The “ordinary person” test

The time element

Provocation and anger


Self Defence

	The basic principle which underlies self-defence

	a person who is attacked or assaulted is not criminally responsible for using a reasonable or proportionate amount of force against the person assaulting them. 

An attempt or threat to apply force also constitutes an assault. A person can therefore use defensive force in response to an apprehension of immediate or impending danger. 

The law also allows a person to use force to defend someone under their protection. 

The law does not permit excessive or unreasonable force

	34(1)
	No intention to commit death or grievous bodily harm
	Force justified if                   (Includes death or GBH)
39. Unlawfully assaulted

40. Without having provoked it and

41. No more force than is reasonably necessary to defend himself

	34(2)

Provocation okay McIntosh
	(intention to) commit death or grievous bodily harm 
	Death or grievous bodily harm (GBH) justified if

42. Under reasonable apprehension of death or GBH 

43. from the violence of the original assault and

44. Reasonable belief that he cannot otherwise preserve himself {no obligation to retreat in own home}

	35
	Accused provoked the assault

McIntosh makes this skippable
	Force justified if

(a) i) under reasonable apprehension of death or GBH from the violence of the person assaulted or provoked, and

   (ii) reasonable belief that it is necessary in order to preserve himself from death or GBH; 

( b) he did not, at any time before the necessity of preserving himself from death or grievous bodily harm arose, endeavour to cause death or grievous bodily harm; and

(c) he declined further conflict and quitted or retreated from it as far as feasible before the necessity of preserving himself from death or GBH arose

	37 

(All you need)
	Protecting self or person under protection from assault
	(1) Every one is justified in using force to defend himself or any one under his protection from assault, if he uses no more force than is necessary to prevent the assault or the repetition of it.

    (see also s. 27)

(2) Not excessive in relation to the assault {applies to 34, 35 also}

	R v Cadwallader

1966 Sask QB
	Boy shoots five shots at father coming at him with 30-30
	Reasonableness of force: subjective; “Did he use more force than he on reasonable grounds believed to be necessary” objective: age, sex, other characteristics

To establish the defence there should be evidence

a) That the facts amount to self-defence and 

b) That the mode of defence was justifiable under the circumstances

	R. v. Lavallee (1990) SCC Battered woman shoots partner in back of head after abuse and “kill me or I’ll get you”
	Battered Woman Syndrome
	the jury should be informed of how that evidence may be of use in understanding the following: 

1.  Why an abused woman might remain in an abusive relationship

2.  The nature and extent of the violence that may exist in a battering relationship.  
3.  The accused’s ability to perceive danger from her abuser.    

4.  Whether the accused believed on reasonable grounds that she could not otherwise preserve herself from death or grievous bodily harm.  

	
	Reasonable fear
	the question is “whether, given the history, circumstances and perceptions of the appellant, her belief that she could not preserve herself from being killed by [her common-law spouse] that night except by killing him first was reasonable.”

the reasonableness of the accused’s fear of death or serious bodily harm can not be an entirely objective inquiry, but instead had to be assessed together with a wide variety of subjective factors, such as the length of time the accused and the victim knew each other and the nature of their relationship.

The issue is not what an outsider would have reasonably perceived but what the accused reasonably perceived, given her situation and her experience.

	
	Flight
	By providing an explanation as to why an accused did not flee when she perceived her life to be in danger, expert testimony may also assist the jury in assessing the reasonableness of her belief that killing her batterer was the only way to save her own life.

	R v Eyapaise

1993 Alta QB
	Eyapaise stabs Boutin in the neck when he grabs her around the waist 
	Past History: it may be that the exterior source of that perceived threat, namely someone other than the long-term abuser, may not itself preclude a plea of self-defence.

Battered Woman Syndrome is not a stand-alone defence

	R v Petel

1994 SCC
	Imminence and Mistake
	Lamer, CJ: There is no formal requirement that the danger be imminent. Imminence is only one of the factors which the jury should weigh in determining whether the accused had a reasonable apprehension of danger and a reasonable belief that she could not extricate herself otherwise than by killing the attacker.

an honest but reasonable mistake as to the existence of an assault is permitted where an accused relies upon self-defence. “did the accused reasonably believe, in the circumstances, that she was being unlawfully assaulted?”

“the jury must seek to determine how the accused perceived the relevant facts and whether that perception was reasonable.”


	R v Mallot

1998 SCC

Mallot shoots and kills abusive ex, then tries to kill his girlfriend 
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L’Heureux-Dubé
	State of mind
	“Battered Woman Syndrome” is a psychiatric explanation of the mental state of women who have been subjected to continuous battering by their male intimate partners, which can be relevant to the legal inquiry into a battered woman’s state of mind.

	
	Jury charge and stereotyping
	women who have demonstrated too much strength or initiative, women of colour, women who are professionals, or women who might have fought back against their abusers on previous occasions, should not be penalized for failing to accord with the stereotypical image of the archetypal battered woman.

A judge and jury should be told that a battered woman’s experiences are generally outside the common understanding of the average judge and juror, and that they should seek to  understand the evidence being presented to them in order to overcome the myths and stereotypes which we all share.  

all of this should be presented in such a way as to focus on the reasonableness of the woman’s actions, without relying on old or new stereotypes about battered women.

	
	Battered Men?
	To assume that men who are victims of spousal abuse are affected by the abuse in the same way, without benefit of the research and expert opinion evidence which has informed the courts of the existence and details of  “battered woman syndrome”, would be imprudent.


Mixed Standard of Reasonableness
	R v Jacko

1998 Ont CJ


	Leon Jacko kills Tab the Bearwalker during a drinking bout
	The Accused’s utterances and any reconstruction of the events must be viewed in light of his culture, beliefs and Native spirituality.

spiritual belief is not to be looked at or judged by the standards of non-Native society. I accept the evidence about Native spirituality as being sincerely held beliefs by which I must judge the reasonableness of the Accused’s apprehension and belief as to the danger that he was facing when the Victim attacked the Accused.


Necessity

	The Queen v Dudley & Stephens

1884 UK
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	It is not correct to say that there is any absolute or unqualified necessity to preserve ones life.

	Perka et al v the Queen

1984 SCC
	Drug runners on their way to Alaska go ashore in Canada to avoid storm
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	(3)  necessity as an excuse implies no vindication of the deeds of the actor;

(4)  the criterion is the moral involuntariness of the wrongful action;

(5)  this involuntariness is measured on the basis of society’s expectation of appropriate and normal resistance to pressure;

(6)  negligence or involvement in criminal or immoral activity does not disentitle the actor to the excuse of necessity;

(7)  actions or circumstances which indicate that the wrongful deed was not truly involuntary do disentitle;

(8)  the existence of a reasonable legal alternative similarly disentitles; to be involuntary the act must be inevitable, unavoidable and afford no reasonable opportunity for an alternative course of action that does not involve a breach of the law;

(9)  the defence only applies in circumstances of imminent risk where the action was taken to avoid a direct and immediate peril;

(10)  where the accused places before the court sufficient evidence to raise the issue, the onus is on the Crown to meet it beyond a reasonable doubt.

	R. v. Latimer, [2001] 1 S.C.R. 3
	Necessity?
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	45. imminent peril (modified objective)

46. no reasonable legal alternative (modified objective)

47. proportionality between the harm inflicted and the harm avoided (harm avoided must be either comparable to or clearly greater) (objective) (Question of Law???)
It is difficult, at the conceptual level, to imagine a circumstance in which the proportionality requirement could be met for a homicide. We leave open, if and until it arises, the question of whether the proportionality requirement could be met in a homicide situation.

Modified objective = an objective evaluation takes into account the situation and characteristics of the particular accused person

	R v Derksen

1992 BC PC
	drunk with cut hand drives himself to hospital
	A direct and immediate peril need not be life threatening

moral involuntariness: The act in question may only be characterized as involuntary where it was inevitable, unavoidable, and where no reasonable opportunity for an alternative course of action that did not involve a breach of the law was available to the accused.


Automatism

	R. v. K 

1970 Ont CA
	Automatism is a term used to describe unconscious, involuntary behaviour, the state of a person who, though capable of action, is not conscious of what he is doing. It means an unconscious, involuntary act, where the mind does not go with what is being done.

Negates voluntariness in Actus Reus
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Rabey v the Queen

1980 SCC

Rabey, introvert with little sexual experience goes into a dissociative state, hits girl with a rock and chokes her when she PFs
 him.
	Ritchie, J., Martland, Pigeon and Beetz, JJ.,
	Sanity is presumed (CC s 16)
the question of whether or not such a dissociative state amounts to a “disease of the mind” within the meaning of s. 16 of the Criminal Code is a question of law for the Judge to determine. 

Non-insane automatism: transient effect produced by a specific external factor e.g. concussion, not caused by ordinary stress and disappointment of life

Policy for narrow scope: Protection of society, floodgates of fakers

for wide: No institutionalization for the non-dangerous, no punishment for the innocent

	
	Dickson, J., Estey and McIntyre, JJ., dissenting
	Transient mental states produced by external causes such as drugs or concussion are not diseases of the mind. 

the principle that no person should be committed to a hospital for the criminally insane unless he suffers from a disease of the mind in need of treatment or likely to recur. 

There must be a shock to precipitate the state of automatism. Disassociation caused by a low stress threshold and surrender to anxiety cannot fairly be said to be the result of a psychological blow. However, If the accused is driven into shock and unconsciousness by an emotional blow even though he was susceptible to that reaction then, provided he has no disease, there is no reason in principle why the defence of automatism should not be available. 

Such evidence should be supported by expert medical opinion that the accused did not feign memory loss and that there was no underlying pathological condition which points to a disease requiring attention and treatment. 

	R. v. Parks

1992 SCC
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Parks kills parents-in-law while sleepwalking?


	Was this condition a disease of the mind (? of law):

· possibility of recurrence

· medical evidence

Did the accused have this condition? (? of fact)

sleepwalking could be a disease of the mind in another case on different evidence. 


	R v Stone
1999 SCC

Woman insults husband, “whoosh” he stabs her 47 times and flies to Mexico
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	Automatism Step 1

(? of fact; Onus Δ, Balance of probabilities)

Violation of s. 11(d) justified under s. 1
	The law presumes that people act voluntarily 

the defence must establish a proper foundation for automatism.  evidence upon which a properly instructed jury could find that the accused acted involuntarily on a balance of probabilities. 

this will require 

· that the defence make an assertion of involuntariness and 

· call confirming psychiatric evidence.  
Other relevant factors (no one factor is determinative):

· the severity of the triggering stimulus; 

· corroborating evidence of bystanders; 

· corroborating medical history of automatistic-like; 

· whether there is evidence of a motive for the crime; and 

· whether the alleged trigger of the automatism is also the victim 

	
	Step 2

Disease of the mind?

(? of law)
	a question of mixed law and fact because it involves an assessment of the particular evidence in the case rather than a general principle of law.

Start from the proposition that the condition is a disease of the mind and then determine whether the evidence in the particular case takes the condition out of the disease of the mind category

1. the internal cause theory, 

· compare the accused’s automatistic reaction to the way one would expect a normal person to react 

· Evidence of an extremely shocking trigger will be required to establish that a normal person might have reacted to it by entering an automatistic state.

2.  the continuing danger theory: any condition which is likely to present a recurring danger to the public should be treated as a disease of the mind.  

· a finding of no continuing danger does not preclude a finding of a disease of the mind.  

· consider the likelihood of recurrence of violence and in particular the psychiatric history of the accused and the likelihood that the trigger will recur

	
	Binnie’s dissent
	strong objections under s. 7 (fundamental principles of justice) and s. 11(d) (presumption of innocence) to

· relieving the Crown of the obligation to prove all elements of the offence, including voluntariness. 

· adding to the evidential burden on the accused the further persuasive or legal burden to establish automatism on a balance of probabilities.


Intoxication

	R v George

1960 SCC
	Intent
	In considering the question of mens rea, a distinction is to be made between 

(i) a specific intent intention as applied to acts considered in relation to their purposes and 

(ii) general intent intention as applied to acts considered apart from their purposes. 

	Sorting the crimes
	General – intent to do the act
	Specific – intent to do the act to accomplish a purpose

	
	· Common assault

· Rape, sexual assault

· Theft 
	· Robbery

· Murder

	Cairns-Way
	Specific
	intentionally causing or risking prohibited consequences

	Leary
	General
	the mens rea of a general intent offence cannot be negated by drunkenness; mens rea is implied by the actus reus or by intent to get drunk

	R v Robinson

1996 SCC
	Specific Intent
	Specific intent: whether or not the accused actually had the required intent, taking into account the evidence of intoxication

	R v Bernard

1988 SCC

Bernard gets drunk, beats and rapes his dead friend’s daughter

“When I realized, I got off.”
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Wilson J (and L’Heureux-Dubé)
	the imposition of criminal liability on the basis of self-induced intoxication as a substituted form of mens rea would not survive a Charter challenge.

allow evidence of intoxication to go to the trier of fact in general intent offences only if it is evidence of extreme intoxication involving an absence of awareness akin to a state of insanity or automatism.
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McIntyre (and Beetz) 
	the Leary rule does not relieve the Crown from its obligation to prove the mens rea in a general intent offence. The requisite state of mind may be proved in two ways.

48. the general proposition that triers of fact may infer mens rea from the actus reus itself: a person is presumed to have intended the natural and probable consequences of his actions. 

49. by proving the fact of voluntary self-induced intoxication by drugs or alcohol in cases where the accused was so intoxicated as to raise doubt as to the voluntary nature of his conduct, the Crown may meet its evidentiary obligation 
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Dickson CJ (and Lamer) dissents
	Presumption that actus reus of general intent crimes implies mens rea is contrary to s. 7, and 11(d) and fails s. 1; not rational, not minimal impairment

	R. v. Daviault
[1994] 3 S.C.R. 63

Alcoholic drains 40-ouncer and sexually assaults 65-year-old
	Dissent:

Sopinka, (Gonthier and Major JJ.) dissenting:
	None of the relevant principles of fundamental justice require that the intent to perform the actus reus of an offence of general intent be an element of the offence. In my opinion the requirements of the principles of fundamental justice are satisfied by proof that the accused became voluntarily intoxicated.  

sexual assault does not fall into the category of offences for which either the stigma or the available penalties demand as a constitutional requirement subjective intent to commit the actus reus. 
general rule: the defence of automatism is not available to a person whose automatous state is caused by his or her own fault or negligence.

general rule: the term “disease of the mind” does not include self-induced states caused by alcohol or drugs

	
	Majority

Cory, L’Heureux-Dubé, McLachlin and Iacobucci
	Leary rule that the mens rea of a general intent offence cannot be negated by drunkenness offends both ss. 7 and 11(d) of the Charter 

the substituted mens rea of an intention to become drunk cannot establish the mens rea to commit assault

“Only if the existence of the substituted fact leads inexorably to the conclusion that the essential element exists, with no other reasonable possibilities, will the statutory presumption be constitutionally valid.” , Lamer J in Vaillancourt.

The new rule: evidence of intoxication could properly go before a jury in general intent offences if it demonstrated such extreme intoxication that there was an absence of awareness which was akin to a state of insanity or automatism, 

Onus: established by the accused on a balance of probabilities.(justified under s. 1.)

Evidence: accused amount of alcohol consumed and its effect upon him. Expert accused’s state akin to automatism or insanity. xxx


            PART I

               Self-induced Intoxication

	When defence not available
	33.1 (1) It is not a defence to an offence referred to in subsection (3) that the accused, by reason of self-induced intoxication, lacked the general intent or the voluntariness required to commit the offence, where the accused departed markedly from the standard of care as described in subsection (2).

	Criminal fault by reason of intoxication
	(2) For the purposes of this section, a person departs markedly from the standard of reasonable care generally recognized in Canadian society and is thereby criminally at fault where the person, while in a state of self-induced intoxication that renders the person unaware of, or incapable of consciously controlling, their behaviour, voluntarily or involuntarily interferes or threatens to interfere with the bodily integrity of another person.

	Application
	(3) This section applies in respect of an offence under this Act or any other Act of Parliament that includes as an element an assault or any other interference or threat of interference by a person with the bodily integrity of another person.


Mental Disorder

	Defence of mental disorder
	16. (1) No person is criminally responsible for an act committed or an omission made while suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission or of knowing that it was wrong.

	Presumption
	(2) Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal responsibility by virtue of subsection (1), until the contrary is proved on the balance of probabilities.

	Burden of proof
	(3) The burden of proof (Bal Prob) that an accused was suffering from a mental disorder so as to be exempt from criminal responsibility is on the party that raises the issue. 

	Not Criminally Responsible (NCR)
	State-determined psychiatric assessment, treatment and detention
	Can be negativing, or positive defence, to mens rea or to voluntariness

May be raised by the Crown if the defence puts the accused’s mental state in issue, and may be introduced after a finding of guilt, regardless of defence

	R v Swain

1991 SCC
	
	Violation of Charter ss. 7, 9: when found not guilty by reason of insanity, accused kept in strict custody at pleasure of Lt.-Gov. 

	Process
	CC s. 672.4
	Following NCR verdict, disposition hearing, at trial judge’s discretion, or if requested by either side

Or review board within 45 days 

	
	Review Board

CC 672.38
	· chaired by someone qualified to be a judge

· at least one psychiatrist

· at least one other person with mental health training and experience (licensed MD or psychologist)

	Orders
	CC s 672.54
	(a) Absolute discharge if not a significant threat to safety of the public

(b) Conditional discharge

(c) Detention in the custody of a hospital

Least onerous and restrictive to the accused based on:

· Protection of the public

· Accused’s mental condition

· Re-integration into society

· Accused’s other needs

	Review
	CC 672.81
	Every 12 months (except no review for Absolute Discharge)

	The Queen v M’Naghten

1843 UK HL
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	M’Naghten shoots Peel’s secretary Drummond by mistake while under paranoid delusions
	To establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was labouring under such a defect of reason, from disease of the mind, 

· as not to know (or appreciate) the nature and quality (or consequences) of the act he was doing; or, if he did know it, 

· that he did not know he was doing what was wrong.

	Cooper v the Queen

1980 SCC
	Disease of the mind
	Disease of the mind is a legal term. It is within the Province of the Judge to determine what mental conditions are within the meaning of that phrase and whether there is any evidence that an accused suffers from an abnormal mental condition comprehended by that term.

in a legal sense “disease of the mind” embraces any illness, disorder or abnormal condition which impairs the human mind and its functioning, excluding however, self-induced states caused by alcohol or drugs, as well as transitory mental states such as hysteria or concussion. 

	nature and quality of the act

R v Abbey

1982 SCC
	Cocaine trafficking by reason of hypomania
	While the concept of appreciating the nature and quality of an act requires an understanding of the consequences, this refers to the physical consequences of the act. 

A delusion which renders an accused incapable of appreciating the nature and quality of his act goes to the mens rea of the offence. 

A delusion which renders an accused incapable of appreciating that the penal sanctions are applicable to him does not go to the mens rea of the offence, does not render him incapable of appreciating the nature and quality of the act and does not bring into operation the first branch of the insanity defence.

	knowing that it was wrong

Chaulk v. The Queen

1990 SCC

teen murderers believe they rule the world 
	Lamer, Dickson, Wilson, La Forest, Gonthier and Cory JJ
	‘‘wrong’’ must mean more than simply legally wrong

The accused will not benefit from substituting his own moral code for that of society. 

He will be protected by s. 16(2) only if he is incapable of understanding that the act is wrong according to the ordinary moral standards of reasonable members of society.

	
	McLachlin J., L’Heureux-Dube and Sopinka diss
	wrong in s. 16(2) should be interpreted simply in the sense of what one ought not to do for whatever reason, legal or moral.

	Winko v. British Columbia (Forensic Psychiatric Institute)

1999 SCC
	Schizophrenic attacks 2 women in ‘83; Goes off meds in following years, but no attacks
	Part XX.1 of the Criminal Code protects the liberty, security of the person, and equality interests of those accused who are not criminally responsible on account of a mental disorder by requiring that an absolute discharge be granted unless …they pose a significant risk to the safety of the public.

the NCR accused cannot be presumed to be dangerous


Compulsion and Duress

	Compulsion by threats
	17. A person who commits an offence under compulsion by threats of immediate death or bodily harm from a person who is present when the offence is committed is excused for committing the offence if the person believes that the threats will be carried out and if the person is not a party to a conspiracy or association whereby the person is subject to compulsion, but this section does not apply where the offence that is committed is high treason or treason, murder, piracy, attempted murder, sexual assault, sexual assault with a weapon, threats to a third party or causing bodily harm, aggravated sexual assault, forcible abduction, hostage taking, robbery, assault with a weapon or causing bodily harm, aggravated assault, unlawfully causing bodily harm, arson or an offence under sections 280 to 283 (abduction and detention of young persons).

	Hibbert v the Queen

1995 SCC

“Pigeon” goes along with “Dogheart” to shoot Cohen
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	s.17 and Party Offences
	s. 17 applies to offences where the accused is the principal

	
	Coercion negates mens rea for party liability?
	the mens rea for aiding under s. 21(1)(b) (conspiracy gone right subj. MR for 1st offence) and 21(2)(gone wrong; subj. MR for 1st offence, obj. MR for 2nd) is not susceptible of being “negated” by duress.

Because “purpose” and “intention in common” mean “expected outcome” not “desire” 

But it can in some instances be relevant to the question of the mens rea necessary to commit an offence. This will depend, among other things, on whether the mental state specified in the definition of the offence is such that the presence of coercion can, as a matter of logic, have a bearing on the existence of mens rea.

	
	Common law Defence of Duress for parties
	A person charged as a party who commits a criminal act under threats of death or bodily harm may invoke the excuse-based common law defence of duress.

3-part test, same as necessity

50. imminent peril (modified objective)

51. no reasonable legal alternative (modified objective)

52. proportionality between the harm inflicted and the harm avoided  (objective) (? of Law???)

	
	Safe Avenue of Escape
	An accused person cannot rely on the common law defence of duress if he had an opportunity to extricate himself safely from the situation of duress.

objective basis, that takes into account the particular circumstances and human frailties of the accused.


	R v Ruzic
2001 SCC

Ms. Ruzic smuggles heroin because she fears a gangster will harm her mother
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	s. 17 and Principles of fundamental Justice
	moral involuntariness is a principle which, like physical involuntariness, deserves protection under s. 7 of the Charter. 

It is a principle of fundamental justice that only voluntary conduct -- behaviour that is the product of a free will and controlled body, unhindered by external constraints -- should attract the penalty and stigma of criminal liability.

Section 17 of the Code breaches s. 7 of the Charter because it limits the defence of duress to a person who is compelled to commit an offence under threats of immediate death or bodily harm from a person who is present when the offence is committed.

	
	s. 17 and 3rd Parties
	s. 17 may capture threats to third parties

	
	Common law
	apply reasonable, but strict standards for the application of the defence

Accused’s obligations under the common law of duress:

· a basic duty to adjust his or her conduct to the importance and nature of the threat. 

· a requirement of proportionality between the threat and the criminal act to be executed, measured on the objective-subjective standard of the reasonable person similarly situated. 

· expected to demonstrate some fortitude and to put up a normal resistance to the threat. 

· The threat must be to the personal integrity of the person. 

· it must deprive the accused of any safe avenue of escape in the eyes of a reasonable person, similarly situated.

	
	Jury Charge:

ingredients that must be met
	53. acts solely as a result of threats of death, or serious bodily harm to herself or another person.

54. the threats were of such gravity or seriousness that the accused believed that the threats would be carried out.

55. a person of reasonable firmness, sharing the characteristics of the accused, such as her age and her background, would have responded to the threats.

56. No obvious safe avenue of escape. (objective-subjective)
57. the threats must be such that they are operating on the mind of the accused at the time that she does what she has been charged with doing.

58. a close temporal connection between the threat and the harm threatened.


Miscellaneous

	R v Cinous

2002 SCC
	Air of Reality
	Sufficient evidence that if believed would raise a reasonable doubt

	R v Mallot

1998 SCC


	Jury Charge
	a standard of perfection is not the test when an appellate court reviews a jury charge

A jury charge should provide the jurors with an understanding of their role as triers of fact and the essence of the case before them

	Housen v.Nikolaisen

2002 SCC 33
	Appellate Standard of Review


	pure questions of law: correctness, an appellate court is free to replace the opinion of the trial judge with its own.

findings of fact and inferences of fact: "palpable and overriding error"

question of mixed fact and law (e.g. a finding of negligence) should be deferred to by appellate courts, in the absence of a legal or palpable and overriding error

	S. 1 prescribed by law


	R v Therens [1985]

· statute or regulation, 

· necessary implication of a statute or regulation or its operating requirements. 

· the application of a common law rule.

R v Butler [1992]

· Standard of intelligibility – capable of interpretation by courts

A.G. (Que.) v. Quebec Protestant School Boards,  [1984]

· Cannot be a denial of a right
	Onus on party seeking to uphold limitation, balance of probabilities

	S. 1 

reasonable and demon-strably justified
Deference

Context
	Oakes Test 

(1) pressing and substantial objective
(2) reasonable and demonstrably justifiable:
(A) rational connection; (low threshold, RJR MacD)

(B) minimal impairment; and

(C) Proportionality between the  effect of the law and its objective (and its salutary effects; Dagenais).
	


The Big Table of Defences

	Sexual Assault 

p 2
	Ewanchuk
1999 SCC
	Defence. the accused honestly believed that the complainant had communicated consent.

· the belief cannot be reckless, willfully blind or tainted by an awareness of any of the factors enumerated in ss. 273.1(2) and 273.2; reasonable steps taken

	Affirmative Defences
	“Air of Reality”
	Come into play if the Δ acted voluntarily and with the requisite mens rea

Onus: Crown bears the burden of disproving the defence beyond a reasonable doubt as long as there is a basis in the evidence 

Trier of Fact must consider affirmative defences even if accused does not bring them up

If Crown does not address in their case, may only introduce new evidence if court accepts

· they could not have anticipated the defence and

· the evidence is only to address the defence

	Intoxication

p 32
	Specific intent
	whether or not the accused actually had the required intent, taking into account the evidence of intoxication (Robinson) reasonable doubt

	
	General intent


	CC s. 33. 1: Self-induced and interference with bodily integrity? No defence
Daviault: General intent: an absence of awareness which was akin to a state of insanity or automatism, (Onus on Δ bal of probabilities) (fact) Air of reality to put to jury? (law)

Evidence: 

· Accused – amount of alcohol consumed and its effect 

· Expert evidence - to confirm state akin to automatism or insanity.

	Not Criminally Responsible

p 34
	s. 16
	59. Is condition a condition of the mind? (law)

60. Did Δ have the disease? (fact)

61. Did Δ appreciate the nature & quality of the act? (fact)

62. Did Δ know they did wrong? (fact)

Onus: bal. of prob. on side raising issue; Crown can only raise after conviction or mental state raised by defence

	
	Review Board:
	Least onerous and restrictive to the accused based on: Protection of the public; Accused’s mental condition; Re-integration into society ; Accused’s other needs 

(a) Absolute discharge if not a significant threat to safety of the public

(b) Conditional discharge

(c) Detention in the custody of a hospital

	Non-insane automatism

p 30
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	Stone
	Defence establishes on a Balance of Probabilities

63. Automatism  (? of fact) 

· psychiatric evidence

· factors: severity of trigger, witnesses, medical history of similar states, motive for crime, did victim trigger

64. not a disease of the mind (? of law)

· Internal cause theory: how would a normal person react?

· Continuing danger theory: likelihood or recurrence

	Provocation

p 24
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	CC s. 232
	Reduce murder to manslaughter if

· in the heat of passion

· A wrongful act or an insult (insult doesn’t have to be wrongful)
· that is of such a nature (Sting: Δ’s background and relationship with victim relevant, Thibert; ethnicity and culture, Ly) as to be sufficient to deprive an ordinary person (of same age and sex, Hill) of the power of self-control {

· the accused was so provoked (subj.)

· the accused was surprised and didn’t intend killing (Thibert)

	self-defence, duress and necessity
	Reasonable
	particular circumstances and human frailties of the accused .  Lamer C.J. in R. v. Hibbert

	Mallot
	Battered Woman Syndrome
	relevant in self-defence, provocation, duress and necessity; it is not a defence in and of itself; it is a psychiatric explanation of the mental state of women – L’Heureux-Dubé 

	Self-Defence

p 26
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	34(1)
	Force justified if

· No intention to commit death or GBH

· Reasonable fear of unlawful assault

· Didn’t provoke

· Reasonable force

	
	34(2)
	Death or GBH justified if

· Reasonable fear of death or GBH

· Reasonable belief in no other method or escape

	
	35
	Force justified if (skippable McIntosh)

· Provoked, tried to retreat 

· Reasonable belief in necessity 

	
	37
	Force for defence of self or one under protection

· from assault

· no more than is necessary ; not excessive

	Necessity

p 29
	CC s. 8(3)
	65. imminent peril (mod obj)

66. no reasonable legal alternative (mod ob)

67. proportionality between the harm inflicted and the harm avoided (harm avoided must be either comparable to or clearly greater) (objective) (? of Law???)

	Duress p 36
	CC s.17 Compulsion
	Common Law Duress

	Who
	Principal , not party to conspiracy
	Principal or Party

	Implied or Explicit Threats
	To Accused, maybe to 3rd Party (subj. obj.)
	To Accused or 3rd Party (subj. obj.)

	Harm
	Bodily harm
	Serious (?) bodily harm

	Belief must be
	Honest
	Honest and reasonable

	Imminent
	Struck out
	“close temporal connection”

	Crimes Excluded
	Assault, murder, etc. likely to be struck down
	None

	Safe Avenue?
	No explicit requirement, but JH thinks it’s there
	No Safe Avenue of Escape (obj. subj.)

	Proportionality
	no requirement, was addressed with the list of crimes
	harm avoided must be either comparable to or clearly greater


Rights that don’t fall between ss 8 and 14

	Police Conduct
	p 4
	s. 7, s. 15

	Defence Rules
	p 6
	No withdrawal without notice, good cause

Solicitor-Client privilege

	Crown
	p 7
	Scrupulous fairness

	BARD
	p 10
	Only found guilty beyond a reasonable doubt

	Know the case to meet
	p 7
	Stinchcombe disclosure

	Confront accuser

“know the case to meet” 

p. 23
	rights prior to trial
	to know the charge against you;

to disclosure of evidence Stinchcombe see p. 7;

 to know that the Crown has a case, (prelim inquiry)

	
	during the trial
	to be present during trial (unless absconding or too disruptive)

to be present and to see all the evidence;

to produce evidence and call witnesses;

to cross-examine Crown’s witnesses;

to take the stand;

to make legal submissions; 

to confront accuser; {special considerations for victims with particular vulnerabilities issues of secondary victimization; and anonymous informers)


Charter Rights

	Rights and freedoms in Canada
	1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

	Life, liberty and security of person
	7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

	Search or seizure 

p 11
	8. Everyone has the right to be secure against unreasonable search or seizure.  p 11

	Detention or imprisonment p 14
	9. Everyone has the right not to be arbitrarily detained or imprisoned. p 14

	Arrest or detention

p  16
	10. Everyone has the right on arrest or detention 

a) to be informed promptly of the reasons therefor; 

b) to retain and instruct counsel without delay and to be informed of that right; and 

c) to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful.

	Proceedings in criminal and penal matters
	11. Any person charged with an offence has the right 

a) to be informed without unreasonable delay of the specific offence; 

b) to be tried within a reasonable time;  (p 18)
c) not to be compelled to be a witness in proceedings against that person in respect of the offence;  (p 19)
d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal;  (p 20)
e) not to be denied reasonable bail without just cause; 

f) except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe punishment; 

g) not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under Canadian or international law or was criminal according to the general principles of law recognized by the community of nations; 

h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again; and 

i) if found guilty of the offence and if the punishment for the offence has been varied between the time of commission and the time of sentencing, to the benefit of the lesser punishment.

	Treatment or punishment
	12. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment. 

	Self-crimination
	13. A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence.

	Enforcement of guaranteed rignts and freedoms
	24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

	Exclusion of evidence bringing administration of justice into disrepute

p 17
	(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute. p 17


Indictable offence


Federal only, pardon 5 years past sentence





Hybrid offence


indictable until Crown elects (factors: seriousness, prevalence, resources)





s. 553 absolute jurisdiction of Prov court





s. 469 excl jurisdiction of Super Court





Δ’s election


anything not in ss. 553 or 469





Judge


& jury





Judge


alone





No jury?


 s. 473 consent of Δ and A-G





Summary offence


< 2 yrs; def. max 6 mos. or $2k


No Stinchcombe


Pardon 3 yrs past sentence





no indictment





Charges quashed, no double jeopardy





Trial: Prov Ct (Ont. Ct. Jus.)





Preliminary inquiry in Prov court





Non s. 469, Δ may


- re-elect at arrival; 


- waive





Crown presents evidence of prima facie case





re-elect





indictment





Direct or preferred indictment -  Skip Prelim


A-G consent





Trial: Superior Court of Justice





Defence must request disclosure





“the most important criminal law case in this country, bar none” – J. Hughes
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� PF: verb, to inform someone they are just a platonic friend as in “I like you very much, but only as a friend.”
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