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Dave’s Mens Rea Grid

	
	Subjective (can be objectively inferred)
	Objective

	
	Motive
	Intent
	Reckless-ness
	Wilful Blindness
	Negligence
	Strict Liability
	Absolute Liability
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	Crimes
	
	True
	True or regulatory “grey area” (get it?)
	Regulations 

(w/o words like “wilfully”)

	
	
	
	
	Std set in reg
	No prison / leg clearly states “abs” 

	Mens Rea type
	Subjective
	Subj foresight; actual knowledge
	Subj foresight; actual knowledge
	Subj: foresight

Obj: decision to not consider consequences
	Objective
	None required
	None required

	Mistake of fact, diligence defence
	Honest mistake, Δ raises reasonable doubt
	due diligence/reasonable mistake 
	no other course; Killbride

	
	
	Δ raises reasonable doubt
	Δ proves on a balance (Sault Ste. Marie)
	

	Magic words
	
	Wilfully, with intent, knowingly
	recklessly
	
	without reasonable care, negligently, carelessly.

ought
	Cause

Permit
	no person shall, w/o lawful excuse


Determining Level of Mens Rea required for conviction:

1. Check for magic words in statute.

2. If no words, use common-law presumptions:

a. for True Crimes subjective Intent/Recklessness or Wilful Blindness apply

b. other offences presume Negligence or Strict Liability

3. No matter what, apply the Constitution

a. there cannot be absolute liability if there is a possibility of prison-time (BC Motor Vehicle Act)
b. Strict liability and negligence get a due diligence defence; Finlay, Wholesale Travel
c. 1st degree murder calls for a subjective intent test. R v Nette 
d. murder: subjective foresight of death R v Martineau
e. manslaughter: obj. foreseeability of bodily harm R v Creighton (1993)

f. A party cannot be convicted with less mens rea than that required for the conviction of the person who carries out the offence. R  v. Logan [1990] 2 SCR 731 Charter s. 7
g. theft: obiter suggestion of subjective requirement

The Aims of Criminal Law

· Tort System – compensation

· Regulations – behaviour modification, risk management

· Criminal – Punishment

· Consequences of criminalization can be contrary to goals of criminalization 

3 features' of the criminal law regime at p 20:

1. stigma;

2. a solemn trial; and

3. "only real crimes deserve the pre-eminently shameful punishment of imprisonment"

Law Reform Commission study on possible reforms to the Criminal Code: LRC, Report 3: Our Criminal Law (Incl Lamer and La Forest) 

         

	Federal/Provincial Responsibilities
	Constitution Act, 1867, s.91

	s. 91 Federal Government Responsible for
	s. 92 Provincial Government Responsible for

	27. 
The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters. 


	14.      The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.  

	28. 
The Establishment, Maintenance, and Management of Penitentiaries.
	6. 
The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for the Province.

	
	15.      The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section.  


Aboriginal Peoples

Adaptation Elements

· Crime as against the state

· Adversarial system

· Formal written offence/defence

· Professional class

· Involvement of strangers: juries

· Impartiality

· Punishment

Exacerbation

· Aggressive prosecution

· Multiple charges

· Often denied bail – hugely important

· Charged with “crimes against the system”  (more often)

· Aboriginals spend less time with their lawyers

· Twice as likely to be incarcerated

· Much less likely to be released on parole

· 2% of prison staff are aboriginal – low access to culture specific background

· More violent crime than property crime

Reading the Criminal Code

	s. 2 Definitions
	· s. 2; pp cc13,14; XX.1; and at heads of other sections

	s. 8 Common-law Defences
	· Necessity

· entrapment

· due diligence

· intoxication

· alibi

	s.9 Common-law offences
	· abolished

	Process
	· summary prosecution will be for less serious offences

· indictable prosecution is reserved for more serious offences

· hybrid offences will ultimately be prosecuted as summary or indictable at the discretion of the crown attorney. until an election is made the offence is treated procedurally as if an indictable election has been made (Interpretation Act s27(1)(a)), although if it is tried to a conclusion without an election ever having been made, it will be treated as a summary conviction  (R v Dosangh)

	Traditional Interpretation
	· Interpret in favour of the accused, prohibitions – strict, defence – liberal, because of:

1. the seriousness of the consequences 

2. and fair notice

· Charter s. 7 “Fundamental justice” and s.1 call for no vague laws

	Liberal Interpretation
	· Liberal, broad, interpretative           “Tough on Crime” – Pro-Victim
· opposite to strict interpretation

· some case law has given narrow interpretation to defences

· only comes up if something is ambiguous

	Roundtable Criminal Code Reform
	· Restraint

· Clarity

· Minorities and Demographics


Sentencing Principles cc 718

	Purpose
	718. The fundamental purpose of sentencing is to contribute, along with  crime prevention initiatives, to respect for the law and the maintenance of a just, peaceful and safe society by imposing just sanctions that have one or more of the following objectives:

	denounce
	(a) to denounce unlawful conduct;

	deter
	(b) to deter the offender and other persons from committing offences;

	separate
	(c) to separate offenders from society, where necessary;

	rehab
	(d) to assist in rehabilitating offenders;

	repay
	(e) to provide reparations for harm done to victims or to the community; and

	respons-ibility
	(f) to promote a sense of responsibility in offenders, and acknowledgment of the harm done to victims and to the community

	Propor-tionate
	718.1 A sentence must be proportionate to 

· the gravity of the offence

· and the degree of responsibility of the offender.

	Other principles
	718.2 A court that imposes a sentence shall also take into consideration the following principles:

	aggravating mitigating
	(a) a sentence should be increased or reduced to account for any relevant aggravating or mitigating circumstances relating to the offence or the offender, and, without limiting the generality of the foregoing,

	bias, prejudice or hate
	(i) evidence that the offence was motivated by bias, prejudice or hate based on race, national or ethnic origin, language, colour, religion, sex, age, mental or physical disability, sexual orientation, or any other similar factor,

	partner or child
	(ii) evidence that the offender, in committing the offence, abused the offender's spouse or common-law partner or child,

	trust or authority
	(iii) evidence that the offender, in committing the offence, abused a position of trust or authority in relation to the victim,

	criminal org’n
	(iv) evidence that the offence was committed for the benefit of, at the direction of or in association with a criminal organization, or

	terrorism
	(v) evidence that the offence was a terrorism offence shall be deemed to be aggravating circumstances;

	similar sentences
	(b) a sentence should be similar to sentences imposed on similar offenders for similar offences committed in similar circumstances;

	combined sentence
	(c) where consecutive sentences are imposed, the combined sentence should not be unduly long or harsh;

	deprived of liberty
	(d) an offender should not be deprived of liberty, if less restrictive sanctions may be appropriate in the circumstances; and

	consider other / aboriginal
	(e) all available sanctions other than imprisonment that are reasonable in the circumstances should be considered for all offenders, with particular attention to the circumstances of aboriginal offenders.


Sentences

	
	Conditions
	Combine with

	Diversion
	· Before finding of guilt
	· nothing

	Discharge

s. 730
	· for crime with no minimum sentence or max < 14 years

· Admission of guilt but no criminal record

· Absolute discharge:  no probation

· Conditional discharge:  Probation.  Not discharged until probation is completed.

· deemed “not to have been convicted”; no criminal record

· prevents re-trying
	· Restitution

· Probation

	Probation

s. 731
	3. Conditional Discharge
4. Suspended sentence, no fine, for crime with no minimum sentence (max doesn’t matter)

5. In addition to fine or prison ≤ 2 years (not both) 

6. Intermittent sentence
· Max probation = 3 years

· Mandatory conditions a) keep the peace, b) appear before the court, c) notify of address or employment change
	· Conditional discharge

· fine or
· Prison ≤ 2 years

· Intermittent sentence

· Restitution

	Fines

s. 734
	· No maximum

· Victim surcharge

· If in default, jail time is based on 8-hour days at minimum wage to match the fine, to the maximum for the crime

· Δ’s ability to pay.  s. 734(2) “a court may fine an offender under this section only if the court is satisfied that the offender is able to pay”
	· anything except prison with probation

	Restitution

s. 738(1)
	where the amount is readily ascertainable…

a. damage to, or the loss or destruction of, the property as a result of an offence, arrest or attempted arrest

b. bodily harm to any person ….

c. expenses incurred as a result of moving out of the offender's household in the case of bodily harm or threat of bodily harm to the offender's spouse or common-law partner or child
	· anything

	Intermittent

s. 732
	· Total time in jail ≤ 90 days

· with probation

· often to allow offender to work
	· fine

· restitution

· probation

	Imprisonment
	· s. 718(c) “to separate offenders from society, where necessary”; in other words, all other options considered first.

· > 2 years = penitentiary

· 726.2 When imposing a sentence, a court shall state the terms of the sentence imposed, and the reasons for it…

· Length of sentence should be sensitive to: offender’s age, previous record, goals of punishment.
	· fine

· restitution

	R v Hinch & Salanski

1968 BC CA


	2 family men get sucked into defrauding BC Hydro
	· A long sentence is not required for rehabilitation

· A sentence that meets deterrence will meet retribution

· Restitution has no bearing on other issues

· A sentence in a small town can have a different effect from the same sentence in an urban centre

· “Retribution” means punishment, not vengeance, and use of the word should be deprecated in sentencing

· Interference by appeal court only if some error in principle, illegal consideration, or the sentence is inordinately low

	
	Welfare of the public in sentencing involves
	7. the safety of the public

8. the deterrent effect of a sentence

9. punishment of the offender

10. reformation and rehabilitation of the offender

	
	Factors to consider in reviewing sentences
	11. the degree of premeditation

12. circumstances surrounding commission of the offence

13. gravity of the crime in regard to the max sentence provided

14. attitude of the offender after the crime

15. previous criminal record

16. age, mode of life, character and personality of the offender

17. any recommendation of the trial judge, pre-sentence or probation officer’s report or any mitigating or other circumstances brought to the court

	R v Naqitarvik

1986 NWT CA
	Rape in Arctic Bay
	· 3-year starting point for sexual assault, Sandercock, go up or down with aggravating and mitigating factors

	R v Gladue

1999 SCC
	Gladue stabs Beaver to death, sentence = 3 yrs
	· s. 718.2(e) considering “all available sanctions other than imprisonment… with particular attention to the circumstances of aboriginal offenders” is “remedial” rather than a “codification”

	Conditional sentence of imprisonment

s. 742.1
	742.1 Where a person is convicted of an offence, except an offence that is punishable by a minimum term of imprisonment, and the court

(a) imposes a sentence of imprisonment of less than two years, and

(b) is satisfied that serving the sentence in the community would not endanger the safety of the community and would be consistent with the fundamental purpose and principles of sentencing set out in sections 718 to 718.2,

the court may… order that the offender serve the sentence in the community, subject to the offender's complying with the conditions of a conditional sentence
	· fine

· restitution

	R v Proulx

2000 SCC
	Dangerous driving, 1-month coma, friend dies
	· no offences w/o minimums barred from conditional sentencing

· serious consideration should be given to a conditional sentence in all cases where the first 3 prerequisites are met

· deterrence and denunciation objectives must be met by sentence

· restoration more likely to be met by cond. sentence

	
	to assess the danger to the community
	18. the risk of the offender re-offending; and 

19. the gravity of the damage that could ensue in the event of re-offence (includes economic harm).


 The Charter

	R. v. Malmo-Levine 

(2000) BC CA


	Harm Principle
	Before an act should count as a crime… it must cause "reasoned apprehension of harm":

20. to other people, to society or, in special cases, to those needing to be protected from themselves, 

21. that is neither insignificant nor trivial
22. that is best dealt with through the mechanism of the criminal law.

	
	Deference
	“It is for Parliament to determine what level of risk is acceptable and what level of risk requires action.

	Re B.C. Motor Vehicle Act, [1985] SCC
	s.7 and prison
	· when there is a threat of imprisonment, the "liberty" interest under s. 7 is automatically engaged

Absolute liability offences cannot be combined with incarceration;

· because mens rea should be present for incarceration (Majority)

· and punishment goals should be met (Wilson J.)

	R. v. Sharpe [2001] SCC
	Kiddie Porn
	· Charter s.52 allows the Court to change a law to prevent those not guilty of an actual crime from being sent to prison

	R. v. Clay 

2001 Ont CA
	Marijuana seedlings
	· The Harm Principle allows for making marijuana possession illegal because it does cause some harm.

· “Freedom of the individual to do what he or she wishes must, in any organized society, be subjected to numerous constraints for the common good.” B. (R.) v. Children’s Aid Society of Metropolitan Toronto, [1995]

	Rights and freedoms in Canada
	1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

	Enforcement of guaranteed rignts and freedoms
	24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

	Exclusion of evidence bringing administration of justice into disrepute
	   (2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.

	Primacy of Constitution of Canada 
	52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 


Legal Rights

	Life, liberty and security of person
	   7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

	Search or seizure
	   8. Everyone has the right to be secure against unreasonable search or seizure.

	Detention or imprisonment
	   9. Everyone has the right not to be arbitrarily detained or imprisoned.

	Arrest or detention
	   10. Everyone has the right on arrest or detention 

a) to be informed promptly of the reasons therefor; 

b) to retain and instruct counsel without delay and to be informed of that right; and 

c) to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful.

	Proceedings in criminal and penal matters
	   11. Any person charged with an offence has the right 

a) to be informed without unreasonable delay of the specific offence; 

b) to be tried within a reasonable time; 

c) not to be compelled to be a witness in proceedings against that person in respect of the offence; 

d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal; 

e) not to be denied reasonable bail without just cause; 

f) except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe punishment; 

g) not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under Canadian or international law or was criminal according to the general principles of law recognized by the community of nations; 

h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again; and 

i) if found guilty of the offence and if the punishment for the offence has been varied between the time of commission and the time of sentencing, to the benefit of the lesser punishment.

	Treatment or punishment
	   12. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment. 

	Self-crimination
	   13. A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence.

	Interpreter
	   14. A party or witness in any proceedings who does not understand or speak the language in which the proceedings are conducted or who is deaf has the right to the assistance of an interpreter.


Actus Reus

· the prohibited event, action, consequence, or situation has occurred

· caused by the Δ

· voluntarily

	Δ - who
	Humans > 12
	· Why not charge the very old? Δ has to be able to assist and have an interest in his or her own defence

	
	How do we say who?
	· Viva voce evidence: someone tells us

· Material evidence

	Causation
	Usually presumed

	
	To put onus on prosecution
	sufficient to allege:

· multiple causes

· multiple actors

· particular vulnerabilities

	
	23. Establish factual causation
	“but for” test: 

· open to jury who are likely to rule out hypothetical alternative medical explanations

“thin skull” rule: offender takes the victim as found; Smithers

	
	24. Legal causation
	which causes are culpable?
· beyond de minimus; the act cannot be something so trivial that it is too remote to be a cause; Smithers v. R. (1978) (SCC)

· “significant contribution” for culpable homicide; R v. Nette 2001 SCC

· “substantial cause” for 1st degree murder; R v Harbottle


Voluntariness

	Killbride v. Lake [1962] NZLR 590
	ticket for not having warrant of fitness displayed 
	· “a person cannot be made criminally responsible for an act or omission unless it was done or omitted in circumstances where there  was some other course open to him.”

	R v. Tutton

1989 SCC
	son dies of diabetes when God fails to save him
	· liability for criminally negligent omissions resulting in death should be measured subjectively rather than objectively

· Note: SCC divided on issue, therefore Ont CA wins; law is unclear on objective v. subjective.


Omissions

	Fagan v. Metro. Police Commissioner [1968] UK
	Δ drives onto cop’s foot
	Continuing Act Theory

· in a continuing act, the actus reus can begin before the mens rea exists, but they must overlap


Duties to Act

“An omission is illegal if it be a breach of some direction of law, or if it be such a wrong aw would be a good ground for a civil action” Macaulay in commentary on the Penal Cod prepared by the Indian Law Commissioners in 1837.

	Quebec Civil Law
	· there is a duty that “Every person must come to the aid of anyone whose life is in peril…”

	Common Law
	· before there can be criminal liability for an omission, there must be a legal duty to do the act omitted.

	Duties can arise from
	· Statutes

· common-law rules about dependency relationships (parent/child, master/servant, doctor/patient)

· common-law rules based on other kinds of considerations (see The Queen v. Instan [1893] a niece found criminally liable for not feeding her sick aunt)

	R v Thornton (1991) Ont. CA

HIV+ blood donation
	i) Not an unlawful act because there is no statute that prohibits donating HIV+ blood.

ii) Legal Duty

· “legal duty” is the same as “duty imposed by law” from s. 219

· “law” could be imposed by either statute or common law.

· Common law: “fundamental duty” to refrain from conduct which is reasonably foreseeable could cause serious harm to other persons. The common law duty to refrain from conduct which is reasonably foreseeable  could cause serious harm to other persons is a legal duty within the meaning of s. 180(2) Nuisance of the CC

· Note – This Common Law duty appears to be in contravention of s. 9 of the CC, “No person shall be convicted of an offence at common law

· Other note – extended in 1993 by SCC to s. 216 administering medical treatment


 Not the Actual Perpetrator?

	Attempts/Accessory after the Fact 

(ss. 24, 463)
	Punishment
	· based on actual crime: 

14 years max for a life-sentence crime, 

50% for other indictables, 

summary = summary, 

hybrid gets you either 50% or a summary.

	
	Possible or not
	· Attempts don’t have to have a had a chance of succeeding as long as the accused thought it might.

· factual impossibility: guilty 

attempts to do the possible by impossible means, 

to do the physically impossible, 

or to do something that turns out to be impossible following completion (e.g. attempted murder on dead body)

· legal impossibility: not guilty for imaginary crimes (US v Dynar [1997] SCC)

	
	Not preparation:
	· Attempts have to be distinguished from preparation (no bright line); s. 24.2 “a question of law”

	
	Accessory after the fact
	· “knowing that a person has been party to an offence, receives, comforts or assists… for the purpose of enabling that person to escape.” (s. 23)

	
	Extradition
	· Law must be criminal in both countries

	Counselling an offence that is not committed 

(s. 22, 464)
	Punishment
	· see Attempts/Accessory

· If the act is committed by the person counselled:

full punishment of the offence,

along with any punishment for other offences that the counsellor knew or ought to have known would be committed in the course of performing the counselled offence.

	
	“Counsel”
	· “procure, solicit or incite” (s. 22)

· procure = “instigate, persuade or solicit”

	Conspiracy 

(ss. 465)
	Punishment
	· Murder = life in prison

· prosecute someone known to not be guilty = 10 years max if offence would get 14 years or life; = five years otherwise

· other indictable offence = punishment of the offence

	
	in Canada?
	· Conspiracy in Canada, Offence outside Canada, the offence is deemed to be in Canada; and vice versa

	
	“Conspiracy”
	· agreement by 2 or more persons to commit a criminal offence or to achieve a lawful object by commission of a criminal offence

· an intention by 2 or more persons to agree

· and an intention to put the common design into effect

· not necessary for an overt act to complete the crime


Mens Rea

Intention

· For consequence crimes, unless CC specifies otherwise, or there is a powerful interpretive reason to limit mens rea to intention only, proof of either intention or recklessness will lead to conviction.

· For circumstance crimes, proof of either knowledge or recklessness with respect to the inculpatory circumstances.

	R v Buzzanga and Durocher (1979) Ont CA
	Satirical anti-French propaganda
	· Intention must be subjectively measured, i.e. brought home to the defendant.

· “wilfully” can mean “intentionally” or “recklessly”

· “The general mens rea which is required and which suffices for most crimes where no mental element is mentioned in the definition of the crime, is either the intentional or reckless bringing about of the result which the law, in creating the offence, seeks to prevent…”

· “…a person intends a consequence if it is his purpose to achieve it or if he knows that the achievement of some other purpose is certain, or “morally” certain, to produce the consequence in question.”

	R v Steane [1947] UK
	Nazis force Steane into treason
	· While duress is a defence for misdemeanours and not for crimes like treason, duress can bring the mens rea requirement from intention to motive.


Recklessness and Wilful Blindness

· “A man is reckless in the sense required when he 

1. carries out a deliberate act 

knowing or closing his mind to the obvious fact that there is some risk of damage resulting from that act but nevertheless continuing in the performance of that act.” R v. Briggs
	R v Parker [1977] UK
	Δ has a bad night, takes it out on a payphone
	· Wilful blindness: subjective test: “deliberately closing his mind to the obvious…the equivalent of knowledge…”
· based on objective test of what a reasonable person would have thought


Knowledge

	Gaumont British Distributor Ltd v Henry 

[1939] UK
	Making film w/o permission of band member
	· Ignorance of the law is no defence.

· if “knowingly” is at the beginning of a criminal statute it applies to all elements that follow, unless explicitly stated otherwise.
· “knowingly” implies a subjective test.

	R v Jorgensen [1995] SCC
	sold porno that the OFRB passed
	· The legislature was wise to put “knowingly” on the crime for retailers but not on producers and distributors because you can’t expect a retailer to examine every book and movie it sells.

· Look for evidence of knowledge (e.g. videos in locked cabinet)

· Wilful Blindness Did the accused shut his eyes because he knew or strongly suspected that looking would fix him with knowledge?

	Beaver v The Queen 

[1957] SCC
	Louis Beaver has heroin, thinks it’s sugar of milk powder
	· Mens rea requirement: an offence must be construed as requiring mens rea unless otherwise stated.

· an honest mistaken belief about an inculpatory circumstance will always negative mens rea  and the reasonableness of the belief is merely evidence of whether or not it was in fact held by the accused.


Negligence

	R v. Tutton

1989 SCC
	son dies of diabetes when God fails to save him
	· issue of subj/obj in negligence left up in the air

	R v Creighton (1993)
	Accused injects cocaine into victim; victim dies and accused charged with manslaughter
	· Manslaughter mens rea: objective foreseeability of bodily harm which is neither trivial nor transitory, in the context of a dangerous act.

· personal characteristics not directly relevant to an element of the offence serve as excuses only at the point where they establish incapacity

· a special stigma crime would require a subjective test

· Stigma: 1) Gravity of conduct 2) Blameworthiness of Δ

	R v Morrissey

(2000) SCC
	shotgun killing, sort of by accident
	· Subjective mens rea factors applied in sentencing

	R. v. Finlay, [1993] SCC
	storing firearms and ammunition in a careless manner
	· s.7 Minimum Fault req’t met: because criminal negligence calls for a marked departure from standard of care

· Defence: courts must ensure that an element of fault allowing at least for a defence of due diligence is contained in all offences for which an accused is liable to imprisonment


Strict Liability

	R v Smillie (1998) BC CA
	strict liability firearms storage
	· due diligence defence makes a strict liability offence constitutional.; Ryan J 

· Unfortunately he gets it wrong and says it should be on a negligence standard or “raising a reasonable doubt” rather than “proving on a balance of probabilities” but there has to be some reason he’s in the CA and not the SCC.

	R v Wholesale Travel Group (1991) (SCC)
	“wholesale prices” advertised falsely
	· It is not an infringement of s. 7 of the Charter to create an offence for which the mens rea component is negligence, so that a due diligence defence  is available

· in other words, no problem with the reverse onus of the due diligence defence, no problem with it being a balance of probabilities for a strict liability offence

· because of less stigma, the “licenced” nature of the areas regulations cover, and the need to protect society and the vulnerable


Corporate Offenders

	Regulatory Offences
	· Exist to encourage people who do desirable but dangerous activities to do them safely.

· Typically strict or absolute liability.

	the Charter
	· Corporations do not have rights under s.7, but under s. 52, they can challenge laws insofar as they affect individuals and if individuals’ rights are violated by s.7, the law could be struck down. Irwin Toy

	Canadian Dredge & Dock (1985)


	Corporate Criminal Liability:

Identification
	· through the acts of the “directing mind” of the corporation (Estey J)

· Fraud: if the directing mind is acting in fraud solely for his own benefit and harming the company, he ceases to be the directing mind, if he benefits the company, he’s still the directing mind.

	The “Rhone” v The “Peter A.B. Widener” [1993]
	Directing Mind? 
	· delegated the “governing executive authority” within the scope of his or her authority

· or discretion conferred amounts to an express or implied delegation of executive authority to design and supervise the implementation of corporate policy

· or left with decision-making power in a relevant sphere of corporate activity.

	R v Safety-Kleen 1997 ONCA
	Howard, the Safety-Kleen man falsifies a manifest
	· Being the only company man in a big area doesn’t make you a directing mind.

	R v City of Sault Ste. Marie 

(1978) (SCC)
	The Sault hires a bad garbage company
	· Nuisance laws, in the interest of public welfare carry no presumption of full mens rea.

· Provincial legislation by definition cannot be true crime.

· not being obliged to perform a task doesn’t remove the obligation to take care once started.


Predicate Offences

· Mens Rea relates to underlying unlawful conduct, but not to the unintended and/or unforeseen prohibited consequence.

	Problems with Predicate Offences
	Source of underlying unlawfulness
	· Common Law? CC s. 8

	
	Punishment
	· for Mens Rea: underpunish
· for Harm: overpunish

	R v Martineau (1990), 58 CC (3d) 353 (SCC)
	b&e of a trailer gone bad
	· Proof of subjective foresight of death required for  murder required under the Charter ss. 7 and 11(d)  fundamental justice and presumption of innocence

· Fundamental justice says you don’t give someone the same punishment and stigma as murder if they had no foresight that death could occur. 

· S1 could save giving some increased punishment, but going all the way to murder is not necessary; because objective is deterrence, there is no rational connection without subjective foresight.

	Charter Mens Rea Req’t for Homicide predicate offences
	Murder
	· subjective foresight of death

	
	Manslaughter
	· objective foreseeability of bodily harm

	R v Creighton (1993), 23 CR (4th) 189 (SCC)

Creighton injects Ms Martin with cocaine, she dies
	McLachlin for majority: Unlawful Act Manslaughter Mens Rea test: 

· (in addition to the mens rea of the underlying offence) 

· objective foreseeability of the risk of bodily harm 

· which is neither trivial nor transitory 

· in the context of a dangerous act

Factors relevant to determining the constitutionality of a mens rea req’t:

25. The stigma attached to the offence, and the available penalties requiring a mens rea reflecting the particular nature of the crime
26. Whether the punishment is proportionate to the moral blameworthiness of the offender; and
27. The idea that those causing harm intentionally must be punished more severely than those causing harm unintentionally.
28. Symmetry between the element of fault and the consequences of the offence – or -- are the gravity and blameworthiness of the offence commensurate with the moral fault engaged by that offence.

Noteworthy Point: McLachlin suggests that very old common law crimes are not likely going to be found contrary to fundamental justice.

Policy: avoid “shocking the public conscience”


Parties to Offences

	Parties to offence
	21. (1) Every one is a party to an offence who

(a) actually commits it;

(b) does or omits to do anything for the purpose of aiding any person to commit it; or

(c) abets any person in committing it.

	Common intention
	(2) Where two or more persons form an intention in common to carry out an unlawful purpose and to assist each other therein and any one of them, in carrying out the common purpose, commits an offence, each of them who knew or ought to have known that the commission of the offence would be a probable consequence of carrying out the common purpose is a party to that offence.


	R v. Logan [1990] SCC
	Maximum Mens Rea
	· A party cannot be convicted with less mens rea than that required for the conviction of the person who carries out the offence. Charter s. 7

	R v. Simpson and Ochs, [1988] 1 SCR 3
	Murder
	· to be charged with murder, a party would need subjective foresight of death. (just like the above implies)

	R v. Jackson, [1993] 4 SCR 573
	Manslaughter
	· a party could be charged with manslaughter if there was objective foreseeability of bodily harm, even if the principal committed murder (are you sensing some redundancy here?)

	R v. Miller and Cockriell, [1977] SCC
	Abandonment
	· for defence of abandonment there must be evidence of timely and reasonable unequivocal notice by the accused to his co-accused of his intention to abandon the common criminal purposes before the crime was committed


 Case Briefs
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	Fagan v. Metro. Police Commissioner [1968] 3 All ER 442

	F:
	· Δ unintentially drove his car onto a police officer’s foot

· The officer said “get off”

· Δ didn’t move his car for a long time

	I:
	Was the failure to move his car an assault?

	H:
	Yes

	R:
	· The car was an extension of the Δ’s body, like a stick would be if he hit someone with it.

· Δ “remained seated in the car so that his body through the medium of the car was in contact with the officer, ii) switched off the ignition of the car, iii) maintained the wheel of the car on the foot, and iv) used word indicating the intention of keeping the wheel in that position.

· The act became battery “from the moment the intention was formed to produce the apprehension which was flowing from the continuing act.”


	p.502
	R v Thornton (1991) 3 CR (4th) 381 (Ont. Ca)

	F:
	· Thornton donated his blood to the Red Cross without telling them he was HIV+

	I:
	Was this a common nuisance (CC s. 180) because

i) it was an unlawful act 

or ii) was a failure to discharge a legal duty?

	H:
	i) it was not an unlawful act

ii) but it was indeed a failure to discharge a legal duty

	R:
	i) Not an unlawful act 

· because there is no statute that prohibits donating HIV+ blood.

ii) Legal Duty

· “legal duty” is the same as “duty imposed by law” from s. 219

· “law” could be imposed by either statute or common law.

· No statutory duty here.

· Common law: “fundamental duty” = “to refrain from conduct which could cause injury to another person.”; “at the very least… it requires everyone to refrain from conduct which it is reasonably foreseeable could cause serious harm to other person.”

Duty of Care:

SCC extends this by referring to s. 216 “Every one who undertakes to administer surgical or medical treatment of another person or to do any other lawful act that may endanger the life of another person is, except in case of necessity, under a legal duty to have and to use reasonable knowledge, skill and care in so doing.”


	p.507
	Killbride v. Lake [1962] NZLR 590

	F:
	· Δ got a ticket for not having a warrant of fitness displayed on his car

· He had received a warrant, and it somehow went missing while the car was parked

	I:
	Was this voluntary? If not, was there an actus reus?

	H:
	Not voluntary, no actus reus.

	R:
	· “it is a cardinal principle that, altogether apart from the mental element of intention or knowledge of the circumstances, a person cannot be made criminally responsible for an act or omission unless it was done or omitted in circumstances where there  was some other course open to him.”


	p.510
	R v. Tutton 

	F:
	· The Tuttons led their son die of diabetes because they believed God would cure him

· Or else it was because they didn’t really think he was sick

· Charged with s.215 “failure to provide medical necessaries of life” and “manslaughter by means of a criminally negligent omission”

	I:
	Should the test for manslaughter by omission be subjective or objective?

	H:
	CA: subjective

	R:
	


Causation

	p.510
	R. v. Nette 2001 SCC 78 

	F:
	· A 95-year-old widow who lived alone was robbed and left bound with electrical wire on her bed with a garment around her head and neck. Sometime during the next 48 hours, she died from asphyxiation. 

· During an RCMP undercover operation, the accused told a police officer that he had been involved in the robbery and death. 

· At trial, he claimed that he had fabricated the admission. He testified that he had gone alone to the victim's house only with intent to break and enter, that the back door to the house was open as though someone already had broken into the home, and that he left after finding the victim already dead in her bedroom. 

· Trial judge directed the jury: that the standard of causation for manslaughter and second degree murder was that the accused's actions must have been "more than a trivial cause" of the victim's death while, for first degree murder under s. 231(5), the accused's actions also must have been a "substantial cause" of her death.

	I:
	Did the TJ give the right test of causation applicable to second degree murder?

	H:
	Yes.

	R:
	Dissent:

· “The applicable standard of causation has traditionally been articulated in this country on the basis of the language used in Smithers that the accused must be a cause of the death beyond de minimis. This standard has not been overruled in any subsequent decisions of this Court, including Harbottle.”

Majority:

· “The causation standard expressed in Smithers is still valid and applicable to all forms of homicide. In addition, in the case of first degree murder under s. 231(5) of the Code, Harbottle requires additional instructions…” (i.e. “substantial cause”)

· Smithers: to qualify as murder, the person’s act must have been a “not insubstantial” cause

· If it’s going to be upgraded from 2nd to 1st degree on the basis of s 231(5) or (6) (but not for other grounds) then the cause must be “substantial”.  




	p.354
	R v Buzzanga and Durocher (1979) Ont CA 

	F:
	· Buzzanga and Durocher appeal their conviction under CC s. 281.2(2) “Every one who, by communicating statements, other than in private conversation, wilfully promotes hatred against any identifiable group…”

· TJ equated intention to create “controversy, furor and an uproar” with intention to promote hatred.

	I:
	Did Buzzanga and Durocher wilfully promote hatred?

	H:
	Not necessarily, new trial ordered

	R:
	· TJ misdirected himself that “wilfully” meant “intentionally as opposed to accidentally” when “wilfully” can mean “intentionally” or “recklessly”

· “The general mens rea which is required and which suffices for most crimes where no mental element is mentioned in the definition of the crime, is either the intentional or reckless bringing about of the result which the law, in creating the offence, seeks to prevent…”

· “…a person intends a consequence if it is his purpose to achieve it or if he knows that the achievement of some other purpose is certain, or “morally” certain, to produce the consequence in question.”

· TJ applied “wilfully” to document distribution not to promoting hatred.

· “Where the prosecution, in order to establish the accused’s guilt of the offence charged, saw a particular consequence, the question to be determined is what was in the mind of this particular accused, and the necessary intent or foresight must be brought home to him subjectively.”


	p.366
	R v Steane [1947] 1 All ER 813 (CCA) 

	F:
	· British subject Steane did radio announcing for the Nazis. He said they beat him and threatened to intern his wife and children. After war, convicted l for “doing an act likely to assist the enemy, with intent to assist the enemy”

	I:
	Did Steane intend to assist the enemy?

	H:
	No

	R:
	· While duress is a defence for misdemeanours and not for crimes like treason, the duress involved here, if it was held to have occurred, could mean that Steane had no intent to assist the enemy but only to protect himself and his family.


	p.372
	R v Parker [1977] 2 All ER 37 (CA)

	F:
	· Mr. Parker had a bad night what with going past his train stop and when the payphone didn’t work because it was a new type that required money before the call, he slammed the handset down just when two police pulled into the parking lot.

· Convicted of recklessly damaging property

	I:
	Was he reckless?

	H:
	Yes, wilfully blind

	R:
	· The test should have been a subjective one.

· “…if he did not know… that there was some risk of damage, he was, in effect, deliberately closing his mind to the obvious…” “that type of action, that deliberate closing of that mind, is the equivalent of knowledge…”
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	Gaumont British Distributor Ltd v Henry [1939] 2 All ER 808 (KB Div Ct)

	F:
	· Henry was in a band that Gaumont filmed without having his written permission.

· Gaumont had written permission from his management company and had been told that everyone in the band was fine with the filming.

· But there was a statute that said “if any person knowingly makes any record… without the consent in writing of the performers…he shall be guilty of…”

	I:
	Did Δ knowingly make their film without the consent of the performers?

	H:
	No

	R:
	· Ignorance of the law is no defence.

· But in this case, the defendants didn’t know there was an absence of permission when they made their film, and the statute required that they did for it to be applied.


	p.380
	R v Jorgensen [1995] 4 SCR 66 SCC

	F:
	· Jorgensen sold porno videos that had been passed by the Ontario Film Review Board

· The Toronto Police checked out the films and charged him under CC s. 163(2): Every commits an offence who knowingly without lawful justification or excuse, (a) sells,…any obscene… thing whatever…”

	I:
	Did Jorgensen “knowingly” sell obscene videos?

	H:
	No.

	R:
	· The legislature was wise to put “knowingly” on the crime for retailers but not on producers and distributors because you can’t expect a retailer to examine every book and movie it sells.

· In the case of a video seller, there could be evidence of his knowledge, such as setting aside certain videos in a locked cabinet, etc.

· Wilful Blindness Did the accused shut his eyes because he knew or strongly suspected that looking would fix him with knowledge?

· The Crown submitted no evidence of knowledge or wilful blindness on the part of the defendants to the undue nature of the sex in the videos.


	p.380
	Beaver v The Queen [1957] SCR 531 SCC

	F:
	· Louis Beaver was charged with possession and selling heroin

· He claims he thought it was sugar of milk powder

· Opium and Narcotic Drug Act s 4(1)(f) made no mention that it matters whether the person charged knew it was heroin.

· The CC includes “knowingly” when possession involves something being in another place or with another person.

	I:
	Did he have to know it was heroin?

	H:
	Yes, conviction quashed

	R:
	· Parliament could have intended that possession of narcotics be strict liability but in order to send someone to prison for such a thing, Cartwright J says “I would refuse to impute such an intention to Parliament unless the words of the statute were clear and admitted of no other interpretation.”

Rule: an honest mistaken belief about an inculpatory circumstance will always negative mens rea  and the reasonableness of the belief is merely evidence of whether or not it was in fact held by the accused.


	252
	R v City of Sault Ste. Marie (1978), 85 DLR (3d) 161 (SCC)

	F:
	· Sault Ste. Marie charged with discharging waste in contravention of Ontario Water Resources Act s. 32(1)

· The company they hired to do garbage disposal did a really bad job and was convicted under s. 32(1)

	I:
	Should mens rea be applied? or Absolute Liability?

	H:
	Neither, instead apply strict liability with defence of due diligence open to Δ

	R:
	· Nuisance laws, in the interest of public welfare carry no presumption of full mens rea.

· Provincial legislation by definition cannot be true crime.

· “cause” and “permit” are words that don’t indicate full mens rea and don’t indicate absolute liability either, but they do lead to “strict” liability.

· SSM’s not being obliged to collect garbage doesn’t get them off the hook for taking care with it once they start collecting it.


	486
	R v Wholesale Travel Group (1991) (SCC)

	F:
	· Δ, Wholesale Travel Group Inc. was charged with false or misleading advertising, contrary to s. 36(1)(a) of the Competition Act. The advertisements referred to vacations at "wholesale prices" but the advertised "wholesale price" was not the price at which Wholesale Travel acquired the packages. 

· the accused brought a motion for a declaration that ss. 36(1)(a) and 37.3(2) of the Competition Act were inconsistent with ss. 7 and 11(d) of the Charter.

·  Section 36(1)(a) created the offence and s. 37.3(2) set forth a statutory defence. This defence, which was to be established by the accused (s. 37.3(2)), included essentially the common law defence of due diligence (s. 37.3(2)(a) and (b)) coupled with the requirement of a timely retraction (s. 37.3(2)(c) and (d)).

	I:
	Is all this constitutional?

	H:
	(a)  a negligence mens rea regulatory offence is constitutional;

(b)  the timely retraction provisions are unconstitutional; and

(c)  the reverse onus provision is constitutional.

	R:
	Negligence:

Cory J.: “Where negligence is the basis of liability, the question is not what the accused intended but rather whether the accused exercised reasonable care. The application of the contextual approach suggests that negligence is an acceptable basis of liability in the regulatory context which fully meets the fault requirement in s. 7 of the Charter.”


	486
	R v Smillie (1998) (BC CA)

	F:
	· Firearms storage

· Regulation set out strict liability provision.  Improper storage = criminal offence

· Criminal offence was created through delegated legislation. 

	I:
	Should full mens rea be required for imprisonment

	H:
	No, defence of due diligence is okay

	R:
	· Raising a defence of due diligence that Δ attempted to meet the regulations is fine.

· No need to establish that Δ was actually careless or reckless with firearms.

· Ryan J. refers to the negligence standard of raising a reasonable doubt, but Prof. Hughes says “he’s just wrong.” It’s the strict liability standard of balance of probabilities.


	298
	Canadian Dredge & Dock Co Ltd v the Queen (1985), 19 CCC (3d) 1 (SCC)

	F:
	· Canadian Dredge engaged in an elaborate bid-fixing and false invoicing scheme with other dredge companies to scam the government.

	I:
	Is the corporation guilty when the “directing mind” is i) acting in fraud, ii) acting for his own benefit iii) acting contrary to instructions that he follow the law?

	H:
	In this case, yes.

	R:
	Vicarious Liability Rejected. Identification Theory – Directing Mind adopted.

i) and ii) if the directing mind is acting in fraud solely for his own benefit and harming the company, he ceases to be the directing mind, so the company wouldn’t be liable on the identification theory. However in this case the illegal activity was for the benefit of the company also. So the company is still liable on strict liability.

iii) This “giving instructions” bit just doesn’t cut it.  
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	R v Safety-Kleen Canada Inc (1997), 16 CR (5th) 90 (Ont. CA)

	F:
	· Howard, the Safety-Kleen man falsified a manifest in contravention of the Ontario EPA

· Howard was basically a truck driver, but the only Safety-Kleen in the region.

	I:
	Is his company, Safety-Kleen, also criminally liable?

	H:
	No, he wasn’t a “directing mind”



	R:
	Identification Theory applied.


	426
	R v Martineau (1990), 58 CC (3d) 353 (SCC)

	F:
	· Martineau armed with a pellet pistol did a b and e with his friend Tremblay armed with a rifle. 

· They robbed a trailer and its occupants and then Tremblay shot and killed the occupants.

· CC s 213(a) says you’re guilty of murder if someone gets killed while you’re committing another crime.

	I:
	Is this constitutional under s.7 and/or 11d?

	H:
	No

	R:
	Fundamental justice says you don’t give someone the same punishment and stigma as murder if they had no foresight that death could occur. 

S1 could save giving some increased punishment, but going all the way to murder is not necessary.


	426
	R v Creighton (1993), 23 CR (4th) 189 (SCC)

	F:
	· Creighton injected himself, Caddedu and Ms Martin with cocaine.

· Ms Martin overdosed and died.

· Creighton charged with manslaughter.

	I:
	What level of mens rea did he need to have to be found guilty?

	H:
	Objective foreseeability of bodily harm

	R:
	McLachlin for majority:

Unlawful Act Manslaughter Mens Rea test: 

· (in addition to the mens rea of the underlying offence) 

· objective foreseeability of the risk of bodily harm 

· which is neither trivial nor transitory 

· in the context of a dangerous act

Factors relevant to determining the constitutionality of a mens rea req’t:

1. The stigma attached to the offence, and the available penalties requiring a mens rea reflecting the particular nature of the crime
2. Whether the punishment is proportionate to the moral blameworthiness of the offender; and
3. The idea that those causing harm intentionally must be punished more severely than those causing harm unintentionally.
4. Symmetry between the element of fault and the consequences of the offence – or -- are the gravity and blameworthiness of the offence commensurate with the moral fault engaged by that offence.
In this case:

Stigma: the stigma of manslaughter is what it should be. Less than murder.

Punishment proportionate to blameworthiness: manslaughter has flexible punishment, unlike the mandatory life sentence for murder.

Intentional more severe: that would be the case here also.

Symmetry: as there’s a foreseeable risk of bodily harm, and the victim died, the thin-skull principle comes into play. Anyway, look at “Attempts”, symmetry isn’t even necessarily a principle of fundamental justice. A better question for UCM is “whether the fundamental principle of justice is satisfied that the gravity and blameworthiness of an offence must be commensurate with the moral fault engaged by that offence.”

Policy: Also argues for this.

Noteworthy Point: As Unlawful Act Manslaughter is a very old crime in the common-law, McLachlin suggests that it’s not likely going to be contrary to fundamental justice.

Lamer (and the dissenters): would say objective foreseeability of death


probably “or” because there doesn’t seem to be any such thing as sugar of milk powder





if there was no mandatory minimum life sentence for murder, these rows wouldn’t be here





abets = cheering on
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