
Criminal Law

Actus Reus

Definition

· the wrongful and guilty act

· essential element to be convicted of a crime

· onus and burden of proof is on the Crown –  beyond reasonable doubt

· charge specific: go to the section to draw out all of the acts the Crown has to prove. Look to words in section of Code.

· fit facts into words of section

Active / Passive Distinction

· how bound up with the act do you have to be? How far away from it can you be and still be connected?

· most sections require an act

· passive = status like previous prostitution crimes

· Celebrity and Grilo – living on avails – how parasitic do you have to be?

· Hutt – soliciting – must be pressing and persistent, an act

· Marshall – possession of narcotic – knowledge and consent (vs. stupid acquiescence)

· Terrence – possession of stolen car – essential element of control in “consent”

· Chambers – consent/control – power to grant or withhold consent in your own room

Omissions

· reluctance to criminalize

· look at words in code

· can it be a crime to fail to do things?

· Common Law does not usually criminalize omissions unless you have a legal duty to act. 

· legal duty to act: report child abuse, for example

· Fagan – actus reus and mens rea must exist but one can come later and be super-imposed

– there is such thing as a continuing act
· Miller – you create danger, you have the legal duty to act to stop it once you know

– you must create the danger vs. passive bystander

Voluntariness

· King – There can be no actus reus unless it is the result of a willing mind at liberty to make a definite choice or decision, or in other words, there must be a willpower to do an act whether the accused knew or not that it was prohibited by law. 

· Lucki
– no voluntariness? no actus reus, no conviction

· involuntary is distinct from mens rea – swarm of bees

Causation

· the Crown needs to prove some consequences, events following act, caused by act.

· how close does the accused have to be to the death? 

· Michael 
– intervening cause – unconscious agent, as if administered by her own hand

· Smithers 
– kick was at least a contributing cause outside the de minimus range for manslaughter

· Smithers 
– thin skull –  physically weak or abnormal – take victim as you see them 

· can other things break the chain of causation?

· Blaue 

–  victim’s conduct “take your victim as you find them” – unreasonable? Charter issue re: religion but what about unlawful? 

· medical treatment: negligence? criminal?

· Cribbon 
– First degree murder has higher test for causation, de minimus range test ok for manslaughter (s. 7 of Charter) 

Accomplices

· questions on active / passive

· how sufficiently involved do they have to be?

· are they passive observer, merely present? Not guilty if present and not preventing crime

· Dunlop and Sylvester – you can not simply have “accidental presence” but you need to be present with prior knowledge of the crime, or be present and wilfully encouraging.

· are they encouraging? assisting? facilitating? Hindering escape...

· authority, right to control

· Kulbacki  – when you have the right to control, the authority to stop or prevent the commission of the offence and you don’t, you keep silent, that’s encouragement

· constitutional issues

· Logan – if principal = subjective, then parties = subjective (s.7 of the Charter) “ought to have known” from s.21(2) is unconstitutional for certain crimes, attempted murder being one


Mens Rea

Definition

· guilty or blameworthy mind

· prerequisite to a criminal conviction

· onus and burden of proof on the Crown (except absolute and strict liability)

· charge specific: how much of a guilty mind is required? Look at each section.

· same words can be defined differently section by section

· no definite ruling by courts, they go by section in cases before them, not others.

Rationale

· we demand different levels of mens rea

· Where is our focus? Victim or Accused? Harm or Blame? Compensation or Prison?

· Shift in the last 20 - 100 years away from victim to accused, but still tension

· assess blame, target blameworthiness

· only punish those that are aware of the wrong and are personally at fault

· courts argue it is unfair to punish those who couldn’t help it

· shift from collective to individual perspective

Spectrum

3. Intent / Knowledge

4. Reckless / Willful Blindness

5. Negligence

6. Strict Liability

7. Absolute Liability

Criteria for Selection

· Buzzanga:

when no mens rea words are found in code, presume either intent/knowledge or reckless/willful blindness.

· Currie:

careful of willful blindness! Very narrow application.

· SS Marie:

true crime? Use the four-fold test and then it’s either intent/knowledge or reckless/willful blindness. 

Public welfare / regulatory offences? Split between strict or absolute liability depending if mens rea needed.

· Four-fold test:
a) overall regulatory pattern adopted by legislation (jurisdiction.)

b) subject-matter of legislation (pollution)

c) importance of penalty (fine, jail, small penalty = public welfare)

d) precision of language (any mens rea words? any others?)

· Wholesale Travel: 
regulatory offences are not inherently wrongful, but the vulnerable person need protection from dangers and people chose to go into these fields which are regulated, should take responsibility

· BC Motor Vehicle:
A law enacting an absolute liability offence will violate s. 7 of the Charter only if and to the extent that it has the potential of depriving of life, liberty, or security of person. Imprisonment need not be mandatory. Note rationale, don’t punish innocent

Meaning of the term selected

· willfully: 
intentionally, intention to bring about the proscribed consequence, recklessly, without lawful excuse, not accidentally – for promoting hatred, it’s intentional. (Buzzanga)

· intention: 
for wilfully promoting hatred – actor’s conscious purpose to bring it about, and he foresees that the consequence is certain or substantially certain to result from his conduct. (Buzzanga)

· reckless: 
one who sees the risk and is aware of danger, and takes the chance and continues the conduct (Sansregret) certainty is diminished

· wilful blindness:
when a person who has become aware of the need for some inquiry declines to make the inquiry because he does not wish to know the truth, we presume knowledge (Sansregret) knowledge can be inferred (Blondin)

· criminal negligence:
wanton and reckless disregard for the lives and safety of others means a marked departure from the standard of the reasonable person (Creighton)

· strict liability:
offences where the Crown does not have to prove mens rea, but burden of proof shifts and the accused prove due diligence or reasonable care, or that there was a mistaken belief in  a set of facts that, if true, would render the act or omission innocent. (SS Marie)

· absolute liability:
no mens rea required and conviction occurs once Crown has proven actus reus(SS Marie)

Subjective / Objective Distinction

· fact-finder needs to assess whether accused has mens rea

· they need a frame of reference: mind of accused or reasonable person?

· courts generally say subjective is required

· rationale: focus on accused’s personality, his/her circumstances, ability to respond to circumstances, education, experience level

· for crim neg, objective test is slipping back in

· Buzzanga –  knowledge, intent is subjective

· Sansregret – reckless is subjective but willful blindness is objective (though not said)

· Currie – if no suspicious circumstances, willful blindness is subjective

· SS Marie – defence of “all reasonable care” in strict liability is objective

· Rogers – crim neg is objective because of s. 216 and “duty”, look at conduct objectively

· Tutton and Tutton – the court is split 50% / 50%

Objective: 
look at consequences of mindless action, not state of mind

marked and significant departure from a reasonable standard of care

Lamar says give “generous allowance” for particulars of the accused

Subjective:
this is not an absolute liability!

reckless or wilful blindness

Prove act, evidential burden can shift to accused to show no mens rea

2-step test: look at accused capabilities, can they be held to reasonable standard?

· Weight – not onerous subjective test for crim neg, minimal awareness of risk, wilful blind

· Creighton 
– the only personal factor we should apply in the objective test is incapacity

– Lamer continued his “relevant characteristics” analysis obj/sub test

Mistake

· Sansregret:
mistake that she consented vs. suspicious circumstances & willful blindness

· Blondin:
what kind of mistake? accused needed to know it was a narcotic

· Currie:
sufficient evidence of suspicious circumstances vs. ought to have known

· Rogers:
objectively measured mistake, was the mistake reasonable?

· Tutton:
Court split, reasonable (obj.) mistake vs. honest mistake (sub.) 


Defences

· full defences lead to acquittal

· some defences lead to reduced sentences

· some defence in Crim Code, others are CL – s. 8(3) retains access to CL defences because CL is more flexible and you can’t predict all circumstances which may lead to defence, need a wider licence for defences, leave it open

Necessity

· s. 8(3) CL defence

· onus: accused puts it in issue then the Crown must prove voluntariness as part of AR BRD

· full defence – acquittal

· 17th century debate: rather die than kill an innocent (or weakest) vs. justifiable

· 20th century debate: excuse or justification

· limitations:

Perka v. R

1. Clear and imminent peril

2. No reasonable legal alternative

3. Balancing of harm

R v Dudley & Stephens
4. excluded offences – murder? – who decides, the weakest, slippery slope

R v Morgentaler
· you can’t use necessity when you are simply dissatisfied with the law

· illegality bar was not applicable

Compulsion (s.17) or CL Duress

· full defence if all the elements

· reduced sentence if only a few elements

· onus: accused puts it in issue then the Crown must disprove beyond reasonable doubt

· defence or this is moral involuntariness (ar or defence)

· s. 17 
1.
Threat of immediate death or bodily harm

1 From person who is present

1 Believe threats are serious

1 Not party to conspiracy

1 18 exceptions (robbery, murder, sexual assault, arson...)

· Carker 
– s. 17 limitations: immediacy & presence 

– can’t use CL because s. 17 codified the defence

· Paquette 
– s. 17 would be prob because of exceptions of murder and robbery

– use CL duress defence because accused is accessory (aider/abetter s.21(1) or common intention s.21(2)) and the only exceptions in duress are treason and murder as principal

· Ruzic 

– constitutional challenge s.7 – unsettled law

– ON CA only

– s.17 presence and immediacy are real probs here 

– moral involuntariness akin to moral blamelessness and so PFJ, don’t punish

– should have access to CL duress

– did not deal with 18 exceptions because this wasn’t one

Differences
CL duress
s. 17 Compulsion

Excluded offences
Paquette, only 2, wider more expansive defence
18

limitations
future harm
immediacy, presence

level of threat
death or bodily harm
serious bodily harm, more restricted, narrower

range of threat
3rd parties are included – Ruzic
not sure

mistakes aloud – accused’s belief in threat
honest and reasonable

double test sub/obj
purely subjective test, doesn’t have to be reasonable mistake

Self-Defence

· complete defence

· s. 34 (unprovoked), 35(provoked), 37(3rd parties and proportionality)

1. objective/subjective blend, reasonable test

Cadwallader
–
not an objective test, look to accused’s state of mind, what did he think was reasonably necessary?

Lavallee
–
can’t use standard of reasonable man, use reasonable assessment of subjective, what did accused reasonably perceive given her situation and circumstance

Petel

–
must take previous threats to see if her apprehension was reasonable

2. proportionality

Cadwallader
–
force must be no more than is necessary under the circumstances to prevent injury BUT not necessary to measure with nicety

Lavallee
–
women are smaller, weaker, why should they wait until the abuse starts in order to gauge how much to fight back? Murder by installment.

Petel

–
threats can show her apprehension of death and need for deadly force

3. duty to retreat

Deegan
–
retreat is not imperative to rely on self-defence
Lavallee
– 
not required to retreat from your home, don’t ask why she didn’t leave

4. imminence of danger

Lavallee
–
judges read this in as a CL concept, not in the section, accused apprehension comes from predictability of violence

Petel

–
no formal requirement, just one factor, in context of all past threats

Provocation

· goes to sentence – changes murder to manslaughter

· onus: raised by defence but onus shift to Crown to prove no defence beyond reasonable doubt

· s. 232(1) must commit act in heat of passion caused by provocation

· s. 232(2) wrongful act or insult of such a nature as to deprive an ordinary person of the power of self-control AND accused must act on the sudden before there was time for passions to cool

· s. 232(3) not provocation where the victim was doing something that s/he had legal right to do or if accused incited act/insult in order to provide an excuse

Hill
–
objective standard:
sufficient to deprive an ordinary person-Normal temperament, level of self-control, not drunk or exceptionally excitable

“Collective good sense of the jury will naturally lead it to ascribe ... any general characteristics relevant to the provocation” like age, race...

· subjective standard:
was accused actually provoked?

· suddenness:

was there time for passions to cool?

· policy? Why rage and not compassion? Women as possessions... Homophobia...

Entrapment

R v. Mack
· onus:
for first time it’s on the accused, balance of probabilities – higher standard

· only in the clearest of cases

· test:
1.
Did the authorities provide a person with an opportunity to commit an offence without acting on a reasonable suspicion that this person is already engaged in criminal activity or pursuant to a bona fide inquiry;

1 Although having such a reasonable suspicion or acting in the course of such a bone fide inquiry, did they go beyond providing an opportunity and induce the commission of the offence.

· factors: see p. 868 for 10 

· procedure: 
the judge decides – never goes to jury

Stay of proceedings (not a non-guilty verdict) can’t try case again

Insanity

· who can raise insanity? After Swain, it can’t be the Crown. The Court has freedom to do so but the Crown can only ask for psychiatric assessment (s. 672.12) and only in limited circumstances.

· two possibilities: 
1) unfit to stand trial: people are presumed to be fit (s.672.22). The onus is on the party who raises the issue. Then it’s a long process where the accused can be remanded for observation for 5/30/60 days. This is limited treatment only and the only goal is to make you fit enough to stand trial (s. 672.58 - .61). This process can be set in motion at any time during the trial. Section 672.33 says the accused must be assessed every two years to see if they are fit.

2) not criminally responsible on account of mental disorder: This is not technically a defence, it’s a special verdict because mental disorder has interfered with ability to establish voluntariness (ar) or mens rea (s.16). The onus is on the party who raises it. The accused is no longer held at “pleasure of Lt - Gov.” We now have a Review Board who decides if the accused should go be discharged absolutely (672.54(a)), discharged with conditions (672.54(b)), detained (672.54 (c)). There are five factors they have to take into account (672.54): 1-protection of the public from dangerous individuals 2- mental condition of the accused 3- reintegration of accused into society 4-any other needs of the accused 5-least onerous and restrictive choice. If they are detained, accused can not be forced to take treatment! (s. 672.55)

· two things left to do after Swain (the SCC gave gov’t time to change Charter violations): 672.64 capping, 672.65 increasing cap to life if it’s a serious personal injury offence. The judge makes the determination in a trial on that issue.

Intoxication

· crimes of drunkenness: s. 175 (drunk on streets) and s. 253 (driving while impaired)

· effect of intoxication on criminal responsibility and range of options

1. effect on guilt (exempt, irrelevant) Canada

2. effect on penalty (reduce, alter, aggravate, none)

3. New approach – new crime of “drunk and dangerous” – and tailor drinking as specific prob

R v. Bernard
· general intent offence is one in which the only intent involved relates solely to the performance of the act in question with no further ulterior motive

· specific intent offence has performance of actus reus coupled with intent or purpose going beyond mere performance of the act

· drunkenness can only be used in specific intent crimes because Crown can’t prove mens rea.

· don’t consider it for general intent. If accused was drunk we can infer mens rea from 1) consequences of action or 2) proving voluntary self-induced intoxication

· Wilson has prob with #2 and it’s overturned in Daviault

· dissent doesn’t like general vs. specific distinction, artificial, absolute liabilities

Automatism

· complete defence

· very unsettled area of law

· onus:  

1. Is on Crown to prove voluntariness – Parks

2. is on accused to establish automatism on balance of probabilities – Daviault

goes to voluntariness and actus reus (not mens rea)

examples which have caused automatism arguments: brain tumour, concussion, toxic fumes, hypoglycemia, blow to head...

relationship between insanity (middle ground, look at recurrence) and intoxication (Daviault)

R v Parks

sleepwalking is not disease of the mind, not insanity

continuing danger theory: if accused was threat to society, treat as insanity

internal cause (insanity) vs. external factors (automatism) – another theory

R v. Daviault
adopts Wilson in Bernard
extreme intoxication leads to automatism only in the rarest cases

automatism means you can’t infer intent from action (Bernard) because no voluntariness

s. 7 and s. 11(d) require this defence

dissent doesn’t want people to use drunkenness for excuse for sexual assault – general

legislative reform and possible constitutional challenges? Parliament enacted s. 33.1 but the wording is confusing. Will it interfere with s. 273.2? Will it survive Charter challenge?


Criminal Procedure

Right to Counsel

1. The rationale behind the right to counsel is the competition between two interests: need for expediency in conducting criminal investigations, and the need for protection from self-recriminating statements. Liberty and freedom are at stake. This is a shield against coercive power of state. Once detained, you need to know your right immediately.

2. Section 10(b) of the Charter is similar to s. 2(c) of the Canadian Bill of Rights, but there are differences.

3. Definition of detention:

R v Therens
detention meant actual physical restraint under the Bill of Rights. We should not be confined to this definition with the Charter. There is the additional wording in s. 10(b) of “the right to be informed of that right” and this show the additional importance which the Charter attaches to this right.

detentions can be of varying durations.

detention can be physical constraint and psychological constraint – reasonable perception of suspension of freedom of choice, no need for the application or threat of physical restraint.

R v Moran (ON CA)
Factors to be considered are:

the precise language used by the police officer in requesting they come to police station, did they have another choice, what did they choose.

whether accused was escorted to the police station by police or came by themselves

whether they left after interview or were arrested

the stage of the investigation

whether police had reasonable and probably grounds to believe that the accused had committed the crime being investigated

the nature of the questions: general vs. confrontational

did accused reasonably believe they were detained?

R v. Hawkins (NF CA)
detention arises when suspicion becomes crystallized in the mind of the police officer and it turns into an examination with an intent to charge him

doesn’t matter that the accused was not conscious of being detained

R v. Elshaw
L’Heureux-Dubé’s dissent wants to keep in mind the need for effective law enforcement and victim’s rights – back to rationale.

4. Duties of police

R v. Bartle
informational duty: to inform the detainee of his or her right to retain and instruct counsel without delay and of the existence and availability of legal aid and duty counsel – tell them about whatever free, preliminary legal advice exists in the jurisdiction and of how such advice can be accessed (1-800 number).

implementation duties: to provide detainee with a reasonable opportunity to exercises the right and to refrain from eliciting evidence until detainee has had reasonable opportunity (exceptions of urgency and danger).

waiver: valid waiver of informational component will be rare, you need full knowledge of the information you have the right to receive – how can you if you tell them not to tell you

R. v. Brydges
must tell detainee of existence and availability of duty counsel and Legal Aid – part of standard 10(b) caution

R v. Manninen
police must provide the detainee with a reasonable opportunity to exercise the right to retain and instruct counsel without delay and they must cease questioning or otherwise attempting to elicit evidence from the detainee until he has had a reasonable opportunity to retain and instruct counsel.

R. v. Baig
onus is on the detainee to ask or demonstrate they want to speak to a lawyer, if they don’t know implementation duty is triggered.

R. v. Smith
detainee must be reasonably diligent in exercise of his rights

Plea Bargaining

rationale – the accused pleads guilty in exchange for specified benefits:

4. Lesser or included offence, crown can agree to drop other charges

4. One offence, crown can drop other charges

4. Crown can suggest shorter penalty

4. Summary conviction

4. Not to charge friends or family

4. Not to mention aggravating circumstances at sentencing

4. Recommendation where to do time, parole time

4. Chose more lenient judges

interest of accused

1. Shortens process so maybe less time in jail if they didn’t have bail

2. Measurable benefit (above)

3. Positive factor in sentencing: recognition of responsibility (moral blameworthiness), saves witnesses, limits expense of trial

interest of Crown:

3. Reduces costs and the system depends on that

3. Can bargain for information like where to get stolen property

problems:

1. Judges don’t have to follow plea agreement

2. Accused may be innocent (ie: Aboriginals)

3. Police will overcharge (worse offence, more of them) in order to plea down

4. Doesn’t always serve public interest

Jury Trials

you get a jury automatically with certain offences, have the choice for others, and only have a judge for others.

rationale: Protection against government oppression. Goes back several centuries. Public can keep their eyes on crim justice system and learn from it. Twelve people can remember more, can come to better decision than one judge, have a wider range of experience...

Qualifications: Provinces take care of administration of justice and so have Juries Acts. In Ontario, you must be a resident, Canadian citizen, over 18. Until recently, you had to own property. Women were allowed on juries in 1951 and Aboriginals could only be on juries in 1973. Currently, the physically and mentally disabled are ineligible as are those convicted of indictable offences, federal politicians, judges, lawyers, law students, doctors, vets, coroners, spouses, police

Jury Challenges:

R. v. Born with a Tooth
challenge to the array (200 from regular list, 52 Aboriginal names)

artificially skewing the composition of jury panels to accommodate a particular segment of society could compromise the integrity of the jury system. Don’t assume members of Canadian society can’t be fair and impartial!

but there is a massive array of evidence that there is a serious problem in the jury system, especially for Aboriginals

the current system is not representative or random, where do they get the lists from? OHIP? Not everyone’s on it.

R. v. Biddle 

(ON CA)
peremptory challenges – Crown used to have many more than defence (now s.634)

The composition of the jury must be such as to leave the well-informed observer with a reasonable apprehension of bias in favour of the Crown. The fact that the jury was unisexual does not establish a reasonable apprehension of bias. Look at context of particular case. Issue here was reliability of identification.

SCC
not an issue now that Parl has changed it but...

Gonthier says if you exclude representativeness, you undermine impartiality

McLaughlin asks what about all-male juries in past? Careful!

R v Parks
challenge for cause

question must address both attitude/bias and behaviour flowing from those attitudes (ie: prejudice influencing your decision vs. facts/law)

must satisfy threshold test to allow questions:

1. Was there a realistic possibility that a potential jury would be biased?

2. Was there a realistic possibility that a prospective juror would be influenced in the performance of his or her judicial duties by bias?

safeguards like a warning from judge, importance of role, oath don’t always work!

benefits of asking questions will 1) eliminate those who admit to their biases 2) sensitize those that don’t have biases of the importance of impartiality 3) enhance the appearance of fairness.

Sentencing

1. Goals

R v Hinch & Salanski
safety of the public

deterrence (general and specific)

punishment (not revenge)

reformation and rehabilitation of the offender

these can often be quite contradictory

Criminal Code s.718
R v Priest
For a young, first time offender, the primary goals should be individual deterrence and rehabilitation. 

R v. Sweeney
general deterrence: the greater the sentence does not translate into greater deterrence

specific deterrence: imprisonment not always necessary

isolation: what happens when people get out of jail?

rehabilitation: non-custodial sentences, even for serious crimes, are best for this goal

denunciation: make sure sentences are proportionate

just desserts: this is retribution and has no place in sentencing

2. Factors

R v Hinch & Salanski
premeditation

circumstances surrounding the crime

gravity of the crime to gauge maximum penalty

attitude of offender after crime

previous record

age, mode of life, personality

mitigation, pre-sentence or parole officer report

Criminal Code s. 718.1-.2 (note a-e-f which are new)
R v Priest
You can take the prevalence of a crime into account but it can not be the only consideration. Look at s. 718.2(d) and (e) and see that judge should have found an alternative to imprisonment, a less restrictive one because he is young and first time offender. Be proportionate!

3. Standard of Review

deferential vs. error in principle, inordinate mistake

R v Hinch & Salanski
An appellate Court is reluctant to interfere with a sentence unless it is clearly of the opinion that it should do so, having regard to all the circumstances of the particular case and bearing in mind the advantage possessed by the judge below of personal observation of the convict and his conduct and condition at the time.

R v Priest
The discretion of the trial judge is not unlimited and if they do not consider all of the goals of sentencing, their sentences can be overturned, for example, when they fail to maintain a respect for the law. The trial judge in this case failed to exercise his discretion in a careful and measured way.

4. Tools

imprisonment 

(maximum of life, 14, 10, 5, 2 for indictable offences)

indictable vs. summary (6 mo) vs. hybrid (18)

concurrent vs. consecutive

fines

probation

intermittent sentences

discharges (this is not a suspended sentence)

community service

restitution (special damages only, need receipts)

recognition to keep the peace (peace bond)

proceeds of crime

pardons

Criminal Injuries Compensation Board, beyond special damages

5. Alternate Process

R v Moses
process can be as determinative as content

Mr. Moses spoke a great deal, so did victim, RCMP, family, community leaders BUT judge still has final say and lawyers got to state their legal arguments

criminal justice system has failed Mayo and Mr. Moses, expensive failure

objective of the sentencing process is now to enhance sentencing options, focus on victims, look at rehabilitation, engage communities to share responsibility

sentencing circles don’t work for all Ab communities, look up north – community justice committees.

what can we do outside the Ab context? Bring in the best of all the systems and come up with something new

