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INTRODUCTION

Basics of Contracts:


Benefit:  A person receives a benefit at another party’s expense (not given as a gift) then the item must be paid for in some way.  “Consideration’ must be provided.

A).  REMEDIES FOR BREACH

When studying remedies for breach, the assumption is that there is a legally binding contract.

Terms:

Repudiation: when one party refuses to perform/fulfil obligations of the contract, they are considered to have repudiated the contract.

Rescind: prospective-contract did exist but ending it, called “elect to rescind”-only can rescind if there was a “substantial breach” (Bollenback-insurance co. not paying considered a substantial breach)

Rescission: as if contract never existed-undo

When there is a breach:

Sue for restitution: for return for consideration; party has to bring the contract to an end “elect to rescind”-only can rescind when the breach is substantial: purpose is to be put back to beginning, as though was never a contract-happens when total failure of contract. Sue for Specific Performance: to enforce the specific terms of the contract (only in certain cases)

Sue for Damages: like going forward, as if contract was completed; protection of expectation interest.

1).  INTERESTS PROTECTED

Restitution: the aggrieved party relied on promise, gave something of value, defendant did not carry through. Here the court attempts to prevent “unjust enrichment” and/or to stop the promisor from gaining at the expense of the promisee. 

Reliance: plaintiff relied on defendant’s promise, changed their position, defendant did not follow through-courts will try to put plaintiff in a comparable position as was before promise was made. (Backward-looking)

Expectation: courts try to put plaintiff in a position where would have been except for breach-forward looking (often this interest also includes restitution and reliance interests as well).  Here the court looks at the value of the contract had it been performed. (Forward –looking). This is the most commonly applied rule.  

The principle of contract damages: it is the general intention of the law that, in giving damages for breach of contract, the party complaining should, so far as it can be done by money, be placed in the same position as they would have been in had the contract been performed. (Wertheim v. Chicoutimi)  Thus, it is the expectation interests that are to be protected.

GENERAL PRINCIPLES FROM CASES:

· Expectation general rule but can recover restitution (Bollenback) or reliance (Anglia) in some cases

· Sometimes expectation does not work so well (Hawkins) but considered better than alternative (uncertainty, inconsistency)

· If reliance, can claim expenses incurred before contract when defendant should have reasonably knew breach would result in such loss.  Certain conditions must be met before can claim reliance:

-loss has to be reasonable and within contemplation of the parties

-reliance interest cannot exceed expectation interests

-loss has to flow from the breach itself and not from a bad deal/poor management or other factors unrelated to the actual contract. 

· Can not recover both profits and expenses-this would amount to double compensation. (Pitcher and Shoebottom)

Bollenback v. Continental Casualty Co.
· Plaintiff had insurance policy, made a claim (for $112) and insurance co. would not cover the expense, the Insurance Company said the policy had lapsed in 1959 (four years before) for non-payment of premiums.   Plaintiff claimed the contract had been rescinded because of the breach of contract – this went right to the heart of the contract – no insurance coverage.  Bollenback sued for $2,166 (the total amount of premiums paid).  At trial level Bollenback was awarded the whole value of the contract, not just the period from 1959 to’64 when the Insurance Company claimed the policy had lapsed. Insurance Company appealed.

· Issues: was there a breach by the other party that entitled the plaintiff to rescind the contract and was the plaintiff entitled to claim all the premiums (what should be the restitution)

· Findings at Appeal:

1) Where there is repudiation the plaintiff was within his rights to act as if the contract had been breached.  As of when the Insurance Company said there was not insurance coverage the plaintiff could treat the contract as at an end. 

2) Quantification of damages.  The return of all premiums was not fair.  The Plaintiff paid for insurance it did not get between 1959-64 but he did have insurance coverage between 1954-59.  The insurance premiums were not recoverable during that time since otherwise it would be unjust enrichment. 

In calculating the restitution, the plaintiff is only entitled to recover consideration for which no benefit was received

Anglia TV v. Reid
· Reed (actor) reneges on contract to star in movie after a permanent contract has been signed; plaintiff(Anglia TV) can’t find replacement and cancels film; plaintiff wants to recover wasted Pre-Contract and Post-Contract Expenses.  Anglia TV did not claim lost of profits since in this situation it would be impossible to quantify. 

· Issues: can you claim wasted expenditures?

· Plaintiff can sue for lost profits (expectation) or expenditures (reliance) - but not both.  Plaintiff can recover wasted expenditures when flow from breach.  Wasted expenditures before the breach can also be recovered when the defendant reasonably contemplated that the breach would result in the loss.  Objective Test. 
· Opponents to Anglia v. Reed say that it was wrongly decided and pre-contract expenses should not have been awarded since these were just “cost of doing business” expenses and would have been incurred regardless of whether Reed had accepted the initial contract or not.  This case may not have universal application.

· Limits: reliance interest must be in contemplation of parties; recovery of reliance must not exceed value of expectation; can recover for losses resulting from breach-not from a bad deal

Pitcher v. Shoebottom
· Plaintiff made oral agreement to buy land, some payments made, then the defendant sold land to someone else; plaintiff claimed for specific performance or damages.

· Cannot recover both your profits and your expenses-would be double compensation because must incur expenses to make profits.  This would be Unjust  Enrichment.
Hawkins v. McGee
· Operation of plaintiffs hand and doctors guarantee

· Do we have a contract in this case?(not a tort issue)

· Measure for damages for breach of warranty is the difference between the value of the item as guaranteed and the actual (present) value of the item.  Pain and suffering of the plaintiff does not reflect calculation of this difference because plaintiff accepted pain and suffering as part of operation contract to repair hand-this would be similar to claiming both expenses and profits.
Bowlay Logging Ltd. v. Domtar Ltd. (1978)
· Unprofitable contract for the plaintiff.  Plaintiff sued with wasted expenditure claim.  
· BC Court of Appeals said plaintiff had suffered no loss due to breach of contract.  The loss was due to the plaintiff making a bad deal.  The damages could not include the entire loss because it could not be shown that this was due to the breach of contract but rather may have been due to poor management or business practices.  
· The Plaintiff must prove losses suffered are a result of the defendant’s breach

· This is different from Anglia v. Reed because it would have cost more to complete the contract then the contract was worth if performed to completion. There was no way that Domtar could have contemplated the wasted expenditures at the time the contract was made.

· If defendant had been able to prove the plaintiff would have had a loss anyhow, even if the contract had been performed then the defendant is help only to the difference between what they received to date and what it would have been if the contract had been fully performed. 
· Court awarded only nominal damages, which did not cover the losses to Bowlay logging. 
2).  PROBLEMS IN MEASURING DAMAGES

Carson v. Willitts
· Plaintiff contracted with defendant to bore three oil wells, defendant only did 2 out of 3.  First two are non-producing but who knows what the third well would of come in like or not?

· Issue: How to measure damages?

· Difficulty in assessing the quantum of damages is no reason for refusing to award damages-when it is impossible to assess the courts will give nominal damages
Groves v. Wunder
· Plaintiff leased land for excavation and screening gravel to defendant ($105,000) with condition that land be leveled when completed to a uniform grade; defendant purposely breached contract -took only best gravel and did not level the land; plaintiff claimed for cost of leveling ($60,000) (cost of performance)

· At court of Appeal Judge claims: Owner is entitled to compensation for what they have lost (value of work) which defendant had promised.  Neither value of the land nor motive is relevant in measuring damages.
· Dissent argued this was overcompensation-still plaintiff had land and award 5x amount of land and should have awarded plaintiffs actual loss

· Exception to this would be if economic waste-would not allow tearing down of building

· Note: Groves is regarded as the exception not the rule

· General rule is difference between contract price and market value if contract performed (Sales of Goods Act)

· One circumstance where will always get cost of performance is when contracted to build house i.e.) ¾ done and breach-court will give cost of performance (construction contract)

· Sales of Goods Act: Page 47 in the text. Codification of the rules for objective test to assist courts in quantifying damages.  These are codified and placed in statute form. damages for non-acceptance; damages for non-delivery

There are still going to be situations where this is not straightforward.

Thompson v. Robertson,    1955
· Defendant had a contract to purchase a car – breached contract – able to return car to suppliers at no cost but car salesman sues for loss of profit.  Plaintiff could not have sold the car to someone else.  

· Sale of Goods Act it only prima fascia rule (at first blush).  Awarded loss of profit of $61 (British Pounds)

Charter v. Sullivan,  1957
· Again, another car; Contract is broken but the plaintiff was able to resell the car to another purchaser.  Plaintiff argued that they still experienced a loss of profits since they could have sold both cars.  

· Court found that loss of profits of this car to this defendant was the question before the court.  Those exact profits had not been lost.  

· Only awarded nominal damages.

· If demand exceeds supply the quantification of damages is going to be different then if the supply exceeds the demand.

· The Sale of Goods Act is the place that you start at but the court can look beyond it as well.

3.) REMOTENESS

The question asked in Remoteness cases is whether the consequences are so remote that they would not be contemplated in the mind of an average man.  You must be able tot contemplate that the damages could have resulted from the original contract if one is to be held liable.  Must be foreseeable to both parties.

Hadley v. Baxendale
· Plaintiffs had broken shaft in their Mill.  Sent the shaft as a model for a new one to be machined; defendant was late in delivering repaired shaft since it was sent by a slow transportation method; plaintiff suing for loss of profits. 

· At the Court of Appeal the Judge applied the 

· Test of Remoteness: 

1) If damages flow naturally from breach-usual course of things then the breach-er should be held liable for normal costs.

2) Did both parties reasonably contemplate the damages as a probable result of the breach (foreseeability)? 

3) If there are special circumstances, they must be communicated at the time of making the contract.  If special circumstances are communicated then this can take a contract out-of-the-ordinary and therefore change the magnitude of the losses one could be held liable for.

· Loss was too remote-plaintiff assumed the risk unless the risk shifted by way of knowledge/communication or different terms of contract. Plaintiff failed on both counts.
· Remoteness limits the plaintiff’s recovery or compensation – only losses that could be fairly and reasonably foreseen or special circumstances communicated at the time of making the contract are able to be claimed. 
Victoria Laundry v. Newman Industries
· Plaintiff suing for boiler not being delivered on time-could have had normal business and lucrative dying contracts with government; defendant knew nature of business and that plaintiff wanted boiler for immediate use.  Defendant sued for
1) Loss of normal business profits and also for
2) New, not yet realized, profits from a lucrative dying contract which was the extra work that they wanted the new boiler for.
The defendant knew only of the normal aspect of the business.

· The court awarded only the normal damages (#1) since the extraordinary profits were not communicated to the defendant. 

· Test: when applying test regarding foreseeability, look at state of knowledge, what would reasonable person have contemplated? Consider what defendant knew, what was communicated and what defendant ought to have known 

· knowledge possessed = imputed (natural) or actual.


The Test of Remoteness is Objective.  The Court is trying to:

1) Provide incentive to create reasonable contracts

2) Require people to pay reasonable damages for breaches – not unreasonable.

Test for Probability of Loss:

Loss does not have to be a certainty but rather foreseeable (i.e.: “probably result” “serious possibility”) Not absolute certainty but reasonably foreseeable.

The Heron II (Koufous v. Czarnikov)
· Sugar being transported on ship did not get to destination on time-the market in sugar fell and now the plaintiff wants to recover loss of profits.

· To test what flowed naturally and what was foreseeable, look to state of knowledge of defendant.  The ship Captain knowingly deviated from the course.  He was familiar with the rise and fall of the sugar market and therefore could have foreseen the drop in the market price of the cargo.

· Court is talking about probability?  Not just foreseeability? If the outcome is foreseeable, then is it probable? This was similar to Hadley v. Baxendale and  Victoria Laundry -reformulation

Cornwall Gravel v. Purolator
· Tender delivered late by Purolator, plaintiff’s tender is not considered for a contract.  Plaintiff told defendant’s employee of importance of tender.  Was willing to make other arrangements if Purolator was not able to meet the strict timelines of the delivery contract. Cornwall Gravel was given assurance by the employee and employee was aware of what he carried in the package.  

· The special circumstances of the contract were clearly communicated to Purolator at the time of making the contract.  Purolator could reasonably contemplate the outcome.

· The value of the loss claimed does not matter, only its contemplation is required
· Judgment awarded the loss of profit to Cornwall gravel had they been successful on the bid. ($70,000).  

· Example of Expectation Interest – when there has been a breach of contract the judge looks at the value of the contract if it had been performed and awards damages to match this amount.

Monroe Equipment & Canadian Forest Products 

· Plaintiff renting a tractor to defendant. Tractor breaks, time is spent fixing it.  The fixed tractor then breaks again.  The logs are not moved.  Spring breakup comes and Canadian Forest Products is not happy.  It does not pay for the tractor rental.  Monroe sues for rent and then Canadian Forest Products sues for loss of profit.  

· Court found that Canadian Forest Products did not advise of special circumstances.  It was not logical that they would rent a tractor in such poor condition for a job so important.  Determined that they did not have to pay rent for the tractor since the defendant had done none of the job but only allowed $1,800 for loss of profit. 

Scryup v. Economy Trailer
· The equipment breaks down, there is a third party contract to perform the work. Could not complete the contract so sues the parts people who were supposed to be fixing the broken equipment.  The claim was that the defendant had enough information at the time of the contract to meet both points in test of remoteness.  Knows about the third party contract  and had sufficient knowledge of need for equipment so the were on the hook for the damages. 

· Everything turns of the knowledge and communication of the special circumstances at the onset of the contract. 

Knowledge of special circumstances

1) Rule  #1:  Can be imputed knowledge (could or should of known)

2) Rule #2: Must be demonstrated that the defendant had actual knowledge.

· But whether the defendant did, could or should have know the test is still whether these losses were reasonably foreseeable.

ARE THE DAMAGES TOO REMOTE TO BE RECOVERABLE?

1. Normal losses: 

Do damages arise naturally from the breach? (in the usual course of things) presumed this is within the contemplation of the parties (Hadley v. Baxendale)

OR

2. Special or additional loses

Were the damages foreseeable? Were the damages reasonably supposed to have been in the contemplation of both parties? (Foreseeability) (Victoria Laundry)

-Special circumstances outside the usual course of things must be communicated for related losses to be awarded (Victoria Laundry was limited on this point and Cornwall Gravel v. Purolator won on this same point) 

-Here, look to knowledge of the parties, measured objectively, what would the reasonable person have contemplated? (Koufos v. C. Czarnikow Ltd. [the Heron II])

AND


-were the damages the probable result of the breach?


-result happening will be within normal contemplation of the parties (Heron 

II)


-damages which were plainly foreseeable as a real possibility but would only 


occur in small minority of cases may not be within the usual course of things 


or within the contemplation of the parties (Heron II)

NOTE: KNOWLEDGE OF THE VALUE OF THE LOSS CLAIMED IS NOT IMPORTANT, ONLY THAT THE PARTIES CONTEMPLATED THE LOSS (Cornwall Gravel V. Purolator)

4).  INTANGIBLE INJURIES (non-economic loss)

In General in these cases the innocent party gets to be put in the same position as would have been before the breach.  

· Intangible Injuries include things like:

· Distress

· Loss of enjoyment

· Mental suffering

Historically courts did not award damages for intangible aspects of a breach. This is the specific difference between contract and tort law. 

Addis v. Gramophone Co. Ltd. [1909]
· Addis was hired as a salesperson for Gramophone Co. He was fired and the company gave him 6 months notice of termination but then replaced him immediately.  He returned to England and sued.  He was awarded lost wages and commissions for the 6-month period.  

· In the appeal the decision was overturned and the amount of commissions were reduced. The purpose of awarding damages was not to punish in contract law. 

· The courts are trying to avoid uncertainty and also recognize that whenever someone looses a job it is a stressful and unpleasant situation.  

· The court was trying to keep contract liability narrower then it would be in a tort situation.

Jarvis v. Swan Tours - loss of enjoyment
· Plaintiff disappointed because vacation does not live up to description in brochure.  He sued for the cost of the trip but also for damages for loss of enjoyment.  At trial he was awarded ½ cost of the holiday (the 1st week was not too bad).  He appealed.  The court awarded damages for mental distress since the contract was for enjoyment – he suffered distress and therefore that distress was quantifiable. 

· Narrow version of ratio = You can recover damages when the breach of the contract is the failure to provide entertainment and enjoyment  
· A broader version of ratio = one can recover mental distress and suffering when contract itself was for enjoyment and pleasure.  
· Assessing damages: focus on what plaintiff expected to receive but didn’t get-difference in contract price and value of what was received would actually reflect the breach.

· Difficulties with this type of case:
1. How does one determine if there was mental distress?

2. How does the court quantify mental distress?

Making any type of determination on mental distress is very arbitrary.  Refer to Hamlin and Great Northern Railway which is a case where they overruled the Addis v. Gramophone case because they were contracting for enjoyment and entertainment.

This creates more certainty in commercial contracts.

Newell v. Canadian Pacific Air
· Passenger wanted their pet dogs to go on the plane, not in the cargo hold.  Canadian insisted that passenger put the dogs in the cargo hold.  One of the dogs dies because there is dry ice in the cargo hold and it is taking up too much oxygen.

· Passenger is awarded $500 for mental distress

· Canadian knew of circumstances for shipping dogs and also knew of the unusual importance of the dogs to this woman.  Newell had made the airlines very aware of the special circumstances of their contract. 

 EMPLOYMENT CONTRACTS

· Canadian Courts did not start to award damages in employment situations until the 1980’s.

· If an Employee is either:

1. A union Employee

Therefore governed by statutory laws and also a collective agreement

2. Individual Employment relationships

Governed by contract law and employment standards act. 

3. Term Employees – contract has definite end date.

4. Indefinite Term Contracts – no definite end date other then retirement age. 

· If fired there are certain questions to ask:

1. Was he/she fired for cause/

· Did the employee breach term of the employee contract? (i.e.; incompetence, theft, etc. ) Then employer can terminate today and not have to pay damages.

2. Was he/she not fired for cause?

· (i.e.; downsizing, merger means redundancy issues, etc.)

· In term of contract if terminated “not for cause” then the employee is entitled to be paid out for the remainder of the contract.  But employees have a duty to mitigate damages by trying to get another job.  If they get a job then the employer had to only pay wages for the period of unemployment or to pay the difference. 

· If it is an indefinite term employment and the individual is terminated for “not for cause” then the choice is to pay out a reasonable notice or a lump sum for the notice (i.e.; 2 weeks for every year worked or whatever).

· There are a lot of criteria to look at to determine what is reasonable notice -influenced by seniority or a promise of security of tenure – if the person was head-hunted away from another employer and then terminated. All sorts of factors.

Every employment contract can be terminated with reasonable notice.

Factors in determining damages awarded 

1. Length of Service:

Codified to a certain extent in the employment standards act.

24 months is about the maximum

Minimums are also set.

2. Duty of an Employee to Mitigate damages

The Employee had to take steps to find a job or they may reduce the amount of the damages awarded. 

Vorvis v. Insurance Corp. of B.C.-non-enjoyment losses
· Oppressive supervisor makes life miserable for a lawyer working for ICBC; dismissed and supervisor wanted him to sign off and accept 8 months severance pay and to also admit incompetence. Sued for wrongful dismissal

· Plaintiff wants damages for mental distress and pension

· Issue: whether punitive or aggravated damages can be awarded for breach of contract arising out of wrongful dismissal?

· To get punitive damages must be 

1) actions have to be especially harsh and 

2) independently actionable(sue in tort)

· To get aggravated damages 

1) Loss has to flow from breach and 

2) Independently actionable

·  Justice McIntire (for the majority) found no mental distress from dismissal because injuries happened before dismissal (during supervisory evaluations and meetings) and did not award punitive damages because not sufficiently offensive to constitute actionable wrong

· Dissent (Wilson & L’Heureux-Dube)

· Aggravated: Response to the termination only.  Does not have to be separate actionable wrong to recover damages in contract. Test: was it reasonably foreseeable that if there was a breach, mental distress would follow (Hadley v. Baxendale test)

· Punitive damages: Includes all behavior that led up to the termination.  Doesn’t have to be separately actionable-look at power relationship/imbalance-nature of contact-if flagrant wrongdoing

Intangible injuries today: some courts are using dissent and some wrongful dismissal cases have awarded both aggravated and punitive damages

Wallace v. United Grain Growers
· Circumstances of Wallace’s termination were very harsh.  Awarded 24 months severance and $15,000 for mental distress.  The Appeal reduced the 24 months and disallowed the $15,000.  SCC increased the settlement to 24 months but still disallowed the $15,000.  

· SCC looked at the facts and breach but were only prepared to extend the period of notice.  They were not prepared to allow damages for mental distress.

· Dissenting comments said that the court should pay close attention to the inducement of UGG to get Wallace to come to work for them and also at the allegations of incompetence made unjustifiable about Wallace (in order to get him to stop proceedings).

· The scope of awards in breach of employment contract cases is still quite conservative but the SCC is moving forward in that it did not say that punitive damages were not ever available, just not in this case. 

Ridiero v. ICBC
· 6 years of employment and when fired the Bank threatened charges and made allegations of fraud.  Sued for wrongful dismissal and punitive damages and mental distress. CIBC had withdrawn allegations of fraud and the threatened criminal charges.

· The affect of the allegations on the plaintiff was very large and the court took into account and increased the mental distress amount to $20,000 (from $10,000) and also did the same for the Punitive claim.  Left the time of notice to 5 months. 

Whitton v. Pilot Insurance
· Homeowners had insurance policy.  Home burnt to the ground.  Whitton’s were covered for the replacement cost of the house in a lump sum.  At the time of the fire the Whitton’s were in financial trouble and the insurance policy was worth more then the market value of the house because of fluctuating market.

· Pilot Insurance suspects arson and investigate.  No suggestion of arson.  Insurance Co. does a second investigation.  No support to allegations again.  The Insurance Co. ignored the results and continued in litigation and tried to find them attached to two other fires.  

· Whitton’s had a Jury trial.  Found for all cost and $1 million, and solicitor-client costs (this is rarely awarded- usually it is party/party costs which cover off about 40% of legal expenses.  Solicitor/Client costs means that the loser has to pay all costs – dollar for dollar all of the plaintiff’s expenses).  It was a way to further punish the insurance company since it behaved so badly.  

· At appeal found that punitive damages could not be awarded on an appeal of good faith.  Insurance company was to pay all expenses from the original claim but reduced the punitive damages to $100,000

· In the Jury Trial the Jurists would not have been told of an amount that would have been reasonable or supported by case law.  They were just told to find a number.  It was not fair to set a high number simply because the Insurance company had deep pockets.  The court does not want to create vulnerability in the people you are going after.   On the other hand, if you have deep pockets the court should punish enough to have them actually feel the punitive aspect. 

· This case is now on appeal to the SCC.

5).  MITIGATION OF LOSS

General rules of mitigation:

1. Injured party has a duty to mitigate damages-must act reasonably in all circumstances.

Test: “what a prudent and reasonable person ought to do in order to mitigate their loss arising from the breach”  - is question of fact to be decided case by case (Payzu)

2. Where injured party accepts breach of contract, there is a positive duty to mitigate damages (Roth v. Taysen)

3. When injured party refuses to accept repudiation of contract, question of duty to mitigate will be addressed on a case by case basis (White and Carter)
4. Where circumstances reveal a legitimate and substantial interest in seeking performance as opposed to damages, plaintiff can do so, but they must act with due diligence.  Interest has to be legitimate and substantial and the plaintiff has the onus of proving this.  Doing so may allow for recovery of avoidable losses such as market fluctuations.  If no legitimate and substantial interest, claim damages and mitigate loss (Asamera Oil)

Payzu v. Saunders
· Plaintiff contracted with defendant to provide silk at set price; defendant did not receive payment as set out in contract (check was lost) and so refused to deliver more silk to plaintiff without payment up front; plaintiff brought action for damages
· Court found there is a duty to accept offer even if from the party that repudiated the contract. Because the plaintiff had failed to mitigate by paying in cash the Court found that he was entitled to 1-month credit and a 2.5% discount but would not cover the change in the market value for the cloth.   The duty to mitigate is based on what a prudent and reasonable person would do
· Test: what would a prudent person have reasonably done in order to mitigate their loss arising from the breach?

· Reasonable action depends on facts of each particular case
· This is similar to employment contract situation, the plaintiff is responsible for mitigation to reduce costs or losses.
Roth & co. v. Taysen Towsend
· Plaintiff and defendant had contract relating to shipping cargo; defendant repudiated contract (May 24) and plaintiff did not accept repudiation; plaintiff waited until contract performance date and sued for damages.

· Issue: at what date would it have reasonable to sell?

· Plaintiff wins (July 24) when they sued not when they sold (Sep.5) - unreasonable wait

· After party has repudiated the contract, other party can decide whether to accept it (and then it is a breach) and to bring action immediately OR to carry on and see if contract will be performed

· There is a positive duty to mitigate damages from date of breach/delivery date based on what a prudent and reasonable person would do to prevent damages from increasing
White and Carter Council v. McGregor
· Plaintiff supplier of litter bins with advertisement plates; defendant garage owner; sales rep. Authorized ads but did not have authority to defendant cancelled contract almost immediately; plaintiff refused to accept repudiation and continued advertising.  After one month the payment lapsed and the accelerated payment clause came into effect (entire contract becomes payable on demand).  Plaintiff suing for contract price - not subject to general damages

· Court: there was no duty to mitigate when injured party refused to accept repudiation-but in order to avoid duty the plaintiff has to have a legitimate interest, “financial or otherwise” to not mitigate/seek specific performance
· Court found a party to contract REPUDIATED the contract, then other side can both accept repudiation and sue for damages or refuse to accept and consider the contract to still be in effect. [THIS WOULD NOT BE THE CASE TODAY – LAW HAS CHANGED].  The court found that they were not responsible for mitigation and could sue for all damages.  

· This is an unusual case since the advertising company could just complete the contract. 

· When can a party reject repudiation and sue for contract price?  If the innocent party can fulfill its part of the contract without the efforts of the other party or if the party has a substantial interest in performing and claiming contract price rather than suing for damages which would give rise to mitigation principle

· Note: Asamera Oil changed principles in this case.

Finelli et al v. Dee et al
· Driveway paving.  The contract was cancelled before started.  Still paved the driveway when the fellow was away.  

· Was there MUTUAL RECISSION of the contract (did both parties agree to terminate the contract with no damages to either?) or did one just REPUDIATE?

· The court found that there was not mutual recission, only repudiation on the part of the defendant.  But also the Plaintiff could not perform the paving without allowing them on the private property.  Paving without permission was tantamount to trespassing so it was DIFFERENT FROM WHITE v. CARTER.  

· If there is a positive step that the defendant has to take then it is not the same as White and Carter.

Asamera Oil v. Sea Oil
· In 1957 a number of parties entered into a complex series of transactions.  Bode held 125,000 shares in Asamera Oil which he lent to Brook for collateral security to be returned in 1960.  Brook sold the shares in 1985.  Brook argued that he wasn’t obligated to return the shares.  Then became aware that he was responsible to repay.  In 1960 Bode got an injunction to stop Brook from selling the shares but the shares were already sold.  In 1966 Bode brings a second action against Brook – sued for breach of agreement and sought specific performance to return those particular shares or pay damages. 

· In 1927 at the transfer of the shares they were worth 29 cents each. The highest the shares went was in 1969 @ 46.50.  At the time of the trial they were worth $22.00.

· Court could not order specific performance because the shares were already sold but also because certain rules apply to the application of Specific Performance:

1. It is an extraordinary measure

2. Court does not award Specific Performance of fungible goods (goods readily available on the market – not unique.
3. The particular block of stock in question was not a controlling issue of Asamera Oil.
· If you claim Specific Performance then you cannot be expected to mitigate since you cannot get something specific through mitigation.
· Court :  Found against specific performance and therefore damages assessed at date when plaintiff, acting reasonably, could have purchased substitute shares in 1967 when Bode learned that the shares had been sold by Brook. Plaintiff was only entitled to the 1967 price of $6.50 a share. 

· The SCC took a very hard line on the DUTY TO MITIGATE LOSS in this case. 

· The usual rule for damages is to assess at the date of the Breach.  Asamera changes that rule because there is some justification after the rule and the plaintiff took reasonable steps (litigation) until ’67 – which was the date they learned that the shares had been sold.

It is never right to assess damages at the date of trial because then you can use HINDSIGHT.

· Pre-Judgement Interest is usually allowed from the date of the breach to the date of the trial.  This is intended to compensate for the delay from the onset of the action to he actual judgement.

· Post –Judgement Interest runs from the date of the trial to the date of the payment. 

6).  SPECIFIC PERFORMANCE 

GENERAL PRINCIPLES: 

1. Because specific performance is an equitable remedy (as opposed to common law remedy), plaintiffs are only able to claim specific performance when damages would be inadequate.

2. Specific Performance is available for breach of contract for sale of goods only when damages are an inadequate remedy - when goods are unique, distinct and are not readily available on the market (Falke and GrayGeneral rule: courts will not decree specific performance re: sale and purchase of goods because goods available on market—exception is when they are not (Sky Petroleum) )(Asamera Oil could not support claim for Specific Performance)
3. Realty (land/house) was traditionally always considered a Specific Performance case but land is not necessarily considered to be unique anymore - no longer automatic assumption that can claim on Specific performance.  To claim Specific Performance the item has to be unique and substitute is not readily available (Semelhago-this was obiter)
4. Plaintiff has to prove that has reason to claim specific performance—cannot use specific performance to insulate losses (Semelhago and Asamera)    

5. Courts will not enforce positive covenants for personal service but will enforce negative covenants—unless ( Warner Bros. V. Nelson) 
a) forces person to be idle (See below re Page One) ; or

b)   would be tantamount to specific performance (cannot do indirectly what cannot do directly)
6. Additionally, courts may not enforce negative covenants which would make the defendant rely on plaintiff if a fiduciary relationship exists or if would mean that defendants could not enjoy their livelihood (Page One Records)   

· An injunction is often used in claims to Specific Performance so that the interim time (between now and the time of trial) the defendant must refrain from doing anything that could or would null and void the claim for specific performance.  Protects the claim for specific performance.  Injunctions are heard on a motion which is based on affidavit evidence.  Sometimes cross examinations of an affidavit are herd but usually it is just paper evidence that is presented. 

Falke v. Gray
· Plaintiff agreed to buy oriental jars; defendant sold them to third party(higher price); jars were of unique distinction and curiosity. 

· Issue: is specific performance ruled out in chattel? NO

· Court awarded specific performance because of the uniqueness of the item. 

· Specific performance is available for breach of contract of sale of goods only when damages are an inadequate remedy
Sky Petroleum v. VIP Petroleum
· Plaintiff entered contract with defendant for the supply of oil at fixed prices for 10yrs.
Sky was the buyer and VIP was the seller.  The defendant refused to deliver oil under the contract - said he would only deliver for a cash payment.  The price of gasoline had risen dramatically and so Sky could not mitigate damages without going bankrupt.  Injunction stated that VIP would continue to sell at contract price until the court dealt with the case.  Really ordered specific performance on an interlocutory basis. Defendant wants to repudiate contract.

· Courts will not decree specific performance regarding sale and purchase of goods because goods available on market

· Exception is when they are not (gas usually is a commodity readily available, but oil crisis makes it unique)

· Normally, an injunction of this nature = specific performance and won’t be granted unless the market for the commodity is such that no substitutes are available

Warner Bros. v. Nelson
· Defendant (Bette Davis) entered contract with plaintiff and broke contract; court granted negative covenant.  She broke the covenant and went to the UK and worked.  Nelson said that it was unfair since the covenant said she could not do anything.  She claimed that by asking her to perform the negative covenant they were effectively enforcing the positive covenant since if she could not work in  the UK then she had to work in the US and therefore for Warner Brothers. 

· Court said that they were not forcing her to perform positive covenant since she could do lots of other occupations in UK for the next three years but just not acting.  Effectively the court said that they were not forcing her to work for Warner Brothers but she might want to. 

· Company was granted injunction

· Courts will not enforce positive covenants (order to do something i.e., be an actress for Warner Brothers) for personal service.

· Courts will enforce negative covenants (order not to do something i.e.; would not engage in any other job be they acting or otherwise) unless:

a) forces person to be idle or 

b)
would be tantamount to decree of specific performance.

Page One Records v. Britton
· Defendants were musical group; entered into contract with plaintiff to be their exclusive manager; then made 3 other agreements; plaintiff made motion for injunction regarding negative covenants

· Positive Covenant:  we will act as your agent

· Negative Covenant: No one else will act as your agent.

· Court refused: said it would be wrong to force defendant to rely on plaintiff because of personal and fiduciary relationship (certain aspects [i.e.: trust, need of mutual confidence] require that you have to exercise extreme care in completing your part of the contract) and as group needs manager to survive, forcing negative covenant would mean group would not survive

· COURT FOUND :

1. Page One had not Breached fiduciary duty

2. Troggs had breached the contract because they had tried to get someone else to act as their agent.

3. Found that they could not get an injunction because Troggs needed an agent and if they could not have Brock (their choice) then they had to have Page One.  The Court could not compel them to use Page One since they needed to be able to trust their agent.  

· Court upheld Warner Bros. But substantially restricted it-said can only enforce negative covenants if won’t stop person from livelihood.  This is differentiated from the Nelson case because she was only covered in the UK jurisdiction for a certain period of time. This was different from the Page One v. Britton case since in the page One case the injunction would mean that they could not work at all. 

7).  TIME IN MEASURING DAMAGES

Wroth v. Tyler
· Plaintiffs were young couple; bought house from defendants; defendants unable to complete transaction as his wife had registered title against the house.  Spouse must consent under “Matrimonial Homes Act, 1967” to the sale of their house.  She refused to sell. Plaintiff sued for specific performance or damages.

· The value of house had risen dramatically from purchase time to trial - action for specific performance was denied.

· House prices had increased dramatically so that they could not afford to mitigate.  IF the court awarded damages at the date of the Breach then the purchaser still looses because the house prices have increased so much.  Court has option to apply EQUITABLE DAMAGES to give the purchaser the equivalent to what they have lost.  The court allowed damages for the date of the court decision so that it was equitable settlement for the purchaser. 

· But vendor was going to be bankrupt if they did assess damages in this manner.  The court gave the husband and spouse a chance to meet the specific performance option but the wife refused to sign.  The husband went bankrupt.  Moral of this story:  look after the home fires or you will have no home. 

General Rule: damages are measured as the difference between contract price (value would have been if performed) and the market price of the land at the date of breach, normally the fixed date for completion.

Wroth: damages can be assessed at time of trial when to assess at time of breach would not fulfill principle of expectation.

Semelhago: expanded principle in Wroth; added that date of trial can be date of assessment regardless of whether damages are in lieu of specific performance-damages at common law can be assessed at time of trial.

Principle: party  suffering loss should be placed in same position as would have been if contract performed (as far as money can do)

Lord Cairns Act: Rule for measuring damages in terms of equity = damages in lieu of specific performance: damages measured at time of trial rather than date of breach.

Semelhago v. Paramadevan
· House sale/purchase.  Action for specific performance and failure to transfer house (facts similar to the case in Wroth & Tyler)

· Issue: do you measure damages at date of breach or trial?

· Realty is not necessarily unique anymore; no longer automatic assumption that will have specific performance(obiter)

· Specific performance should not be granted as a matter of course absent evidence that the property is unique and substitute not readily available

· Plaintiff has to prove has reason to claim specific performance-you can’t use specific performance to insulate losses (Asamera Oil)
· Court also said: time of assessing damages can be date of trial when damages are in lieu of specific performance (when generally assessed at time of breach) because this reflects principle of specific performance
If Specific Performance claim then damages are calculated at the time of the TRIAL

If not Specific Performance then calculate damages at time of BREACH.

8).  RESTITUTION
We have been looking at Remedies but now we will begin to look at what kinds of promises a court will enforce.  How do parties make a contract and what are the requirements of a contract. 

Requirements of a Contract:

1) Certainty:  

The terms of the contract must be clearly spelled out and understood by both parties.  Because of the Statute of Frauds some promises have to be in writing in order to be enforceable.  For Example any contract for the purchase or sale of land must be in writing

· Reasons for contracts to be in writing:

1) Sometimes people lie or misrepresent

2) People may have a different perception of terms they agreed to be bound by.

2) Consideration:

Courts will not enforce a gratuitous action.  A promise to make a gift is not enforceable, although once a gift is delivered then the holder may not have to give it back.
a) Bargains:

Two parties exchange one benefit for another

b) Promise:

Where no consideration is given to one side. Estoppel is an exception to this.

3) Intentional:
Both parties intended to be bound by the agreement. Court looks at the facts to determine what the intentions were.  If no intention to be bound can be found on the facts then the promise is not binding and the court cannot enforce. 

· “non est factum”  Parties did not understand terms they had agreed to .  If parties think they were agreeing to two different things then the court may not enforce.

· “Privity” of contract – only parties to the contract can enforce against one or another even if the breach impacts directly on a third party. 

Reasons why Contracts have Developed as they Have:

1) Evidentiary:

The way for parties to prove that they intended to be bound is by a contract signed between two parties.  Consideration has been exchanged. Court looks at writing and action at the time of the contract. 

This is harder to prove if it is part of an oral contract. 

2) Cautionary:

We want both parties to know there are legal obligations that they are undertaking.  They are warned – they understand that the court will hold them to those promises. 

3) Channeling or Enforceability Function:

Set out an example by which says “promises that look like these sorts of promises will be enforced”.

Why does the Court want to Enforce Bargains?

1) To avoid Unjust Enrichment:

Equitable doctrine – if someone benefits and someone gets detriment, then to allow the 1st to keep benefit without something coming back to the 2nd party is unjust enrichment.

2) Reliance Based Interest:

If someone relies o a promise and changes poistion as a result of that reliance then the court will enforce promise to protect that person who relied on it. 

3) Expectation Interest:

Parties are entitled to make contracts between themselves and if clear and the parties have an expectation that those terms will be upheld then the court will uphold it and if breached the court will award damages. 

Statute of Frauds –came into effect in 1667 in England.  Most Commonwealth /Common Law countries have a similar statute.   Intends to protect the plaintiff.  

Court of Equity (Statute of Frauds) There was a 1994 Amendment which now reflects what case law had been doing for the last 30 years.   This  doctrine states:

1) INTERPRET STATUTE NARROWLY

2) PART PERFORMANCE: intended to lessen the damages or provide relief to a plaintiff who has performed  on the contract believing it to be enforceable where it is not enforceable because it was not written or such.

3) QUANTUM MERUIT: Literally means “as much as is deserved”.  To prevent a person from deriving some benefit under a contractual relation (such as a promise) from another without fair and reasonable restitution 

Deglman v. Guaranty Trust
· Nephew claims aunt promised to leave him a house if he did errands etc. for her; she died but did not leave it him house; he wants restitution from estate for work performed.
· Court awarded him $3000 for work he did for her based on unjust enrichment to aunt
· It is important that the errands were not gratuitous; he did them with expectation of getting a house; principle is you cannot do something voluntarily and then claim for compensation.
· Plaintiff also argue was part performance and so he should get house; court said no because in order to get past performance have to show direct relationship between the acts that were done and the promise (e.g. renovating house and promise to leave it to them) and in this case, chores were not directly related
· The amount the person deserves = quantum meruit
· Test for Part Performance: The acts must be directly/unequivocally referable to the claim  in question. 

McCamus Article: 

One can only seek restitution when an promise cannot be enforced.  There are four categories of restitution that may be awarded by the court:

1) Plaintiff conferred benefit to the plaintiff by mistake

2) Plaintiff has provided a benefit pursuant to agreement that cannot be enforced

3) Where benefit has been provided to protect life or property of the defendant.

4) In order to discharge an obligation owed by the defendant.

· Restitution is generally prevention of unjust enrichment.   

· Restitution can only be awarded in situations where contract damages cannot be awarded. 

· UNJUST ENRICHMENT TESTS TO SHOW:

1) Party claiming enrichment has been deprived

2) Other party had been enriched

3) No other reason by which the benefit has occurred. 

B).  THE KINDS OF PROMISES LEGALLY ENFORCED

Elements necessary for a contract: promise, acceptance, and consideration.

A).  BARGAINS                                                                

Bargain: 

· an agreed exchange and the existence of a bargain; chief criterion for enforceability; 

· consists of two elements: a) agreement; b)exchange.

A) Agreement (contract) 2 parts required:

· Offer-must be laid out clearly and completely with an intention to be legally bound; to determine this use objective approach: 1) mutuality of obligation/ 2) how would a reasonable person interpret the terms (subjective test)

· Acceptance
B) Exchange-consideration

Rules that govern the formation of contracts:

1) Bargain Model

a) Mirror image rule:

One party makes an offer – sets out all of the terms – other party accepts by agreeing to also be bound by those terms.

If you don’t accept all of the terms the reject the original offer and come back with a counter offer.

You have an opportunity to accept or reject the counter-offer.  By proposing a counter-offer you may be precluded from ever entertaining the original offer again.

b) The offer may be extinguished by time.  After time has elapsed then the

 offer is terminated unless time for acceptance is extended. 

INVITATION TO TREAT: means invitation to deal—i.e.) I want to sell my house, make me an offer

OFFER: I will do/give A if you do/give B

Unilateral contract-a promise on exchange for performance or act

Bilateral contract-a promise in exchange for a promise

-can change offer any time before acceptance BUT NOT AFTER

1).  PRELIMINARY NEGOTIATIONS

Denton v. Great Northern Railway
· Plaintiff was in London, had business in a number of towns, he relied upon time table(offer) of railways to make meeting arrangements; train he relied on no longer went to destination but on table said it did; plaintiff sued for damages resulting from missed meeting

· Court determined that issuing timetables constituted a promise to the public (unilateral contracts) and where individual fulfils the conditions (showing up and willing to pay) the contract is formed

· To determine if an offer has been made the legal test is: the intention of the person making it judged by an objective standard -reasonable person test.

· You can change an offer before acceptance, but not after.

· Both the trial court judge and the appeals court judge concurred but for different reasons. The Trial court thought it was a beach of contract the Appeals CT judge thought it was a breach of duty as a public carrier. 

Lefkowitz v. Great Minneapolis
· Published newspaper ad twice advertising fur coats on sale; first 3 customers to get item for $1; plaintiff went both times and defendant would not sell items to him; plaintiff sued for breach of contract; said ad was an offer, he met the conditions and thus it was unilateral contract.

· Is the ad an offer?/did the plaintiff accept the offer?

· Court found the first advertisement was too vague to be considered an offer.  
· The second advertisement there was certainty of the object for sale, price was clearly stated and the terms (1st person with a $1 gets it) Court considered that this was not merely an advertisement but rather an offer to treat.
· Court found for plaintiff and said that test for a unilateral contract in ads is “whether the facts show that some performance was promised in positive terms in return for something requested”

· To determine if there has been an offer, look at the intention of the advertiser and judge this by the clearness of the words - what a reasonable person would think this ad was for?  

· Court also said advertiser has the right any time before acceptance to modify offer but cannot after acceptance, modify or withdraw an offer (Store owner had wanted to add that the offer was  “for women only”  after the fact)
Pharmaceutical Society v. Boots
· In statute, says poison cannot be sold without supervision of pharmacist; Boots owned chain of stores, had substance of self-serve shelf.  Pharmaceutical  Society said “sale took place when a person selected item and put it in their basket”. 
· Court found that customer makes offer to buy merchandise by bringing the items to the cash register; shop-keeper then can accept it; then this is a contract-Goods on the shelves are an invitation to treat (deal)- not an offer.  There is no contract until the cash transaction is completed. 

*These cases below are about whether or not there can be a binding contract if the terms are unclear:

General Principles:

· If parties just say the price is to be agreed upon (an agreement to make an agreement) courts will not enforce the contract (May and Butcher v. King)

· If there is a stipulated mechanism for determining the price (such as a fair and reasonable price reference in Hillas or arbitration in Foley) and if it is sufficiently clear, the courts will do what they can to enforce the contract (Hillas and Foley).

· When the would-be-contract states a mechanism, and that price is to be agreed upon, it is implied that the parties will negotiate in good faith and they will not unreasonable hold up negotiations (Empress Towers)
· Things that have to be clear: a) parties;  b) property; c) price.

W.H. Hillas and Co., Ltd. v. Arcos ltd.
· Plaintiff and defendant agreed to buy softwood in 1930 with the option that in 1932 they could buy additional standards.  The original 1930 contract was cancelled.   The defendant refused to deliver the goods claiming that the option is not a binding contract because just and agreement to agree and too many things left undermined
· Court concluded contract was valid and binding because price and sufficient description were adequate so the option could be implemented as a contract. 
· There are three essential terms of a contract:
a) Object description
b) Terms of Delivery
c) Price
· Both intended to make a contract and thought they had done so and once the option (the offer) is exercised and acceptance is saying yes I want to renew, then having a binding contract

· Court did not overrule May and Butcher, just distinguished this case.
· If there is a mechanism or machinery clearly stated within the contract which can be applied to specify the terms left unstated, the courts will try to give effect to it-mechanism was “fair and reasonable price”
May & Butcher v. King
· In 1929 May and Butcher entered into an agreement to buy all the surplus tents available to the UK government.  Government went ahead and offered the tents to someone else.  May & Butcher brought an injunction to stop government.  

· Court held that there was not a concluded contract because, although May and Butcher has given a deposit it was no sufficient to mean a contract existed.  They did not specify price, date of purchase, period of delivery or amount of tentage they wanted. 

· Court held that their agreement was not a contract but rather an “agreement to agree”.  Found no intention to be bound on the part of the government. In an agreement to agree each party has the right to disagree. 

Foley v. Classique Coaches ltd.
· Plaintiff was petro retailer.   Defendants were owners of motor coaches.   By written agreement they had agreed that defendant would buy land from the plaintiff on the supplemental agreement that the defendants would purchase all the needed petrol for business from the plaintiff.  Agreement was signed and carried on effectively for about 3 years and then disputes between parties arose and through a lawyer defendant let plaintiff know would not be purchasing any more petrol.
· Parties intended to make such an agreement and acted on it for 3 years (Partial Performance) - believed was contract;  

· In the contract there was a mechanism for setting the price - if didn’t agree go to arbitration - arbitration is the mechanism. ADR clause creates certainty of terms

Brown v. Gould
· 1972 case when the plaintiff has a lease for 21 years.  At the end of the 21 years he had the option to renew for a further 21 years.

· Except for the rental rate the entire contract was the same as the original.

· In the first 21 years of the lease the tenant had spent a considerable amount of money on improvements and wanted to renew.

· Court held for the tenant. 

· Three Options for similar cases:

1. Rent is to be agreed upon but does not provide any mechanism to base it on. Usually not enforceable

2. Formula is provided to determine rent but no particular mechanisms to determine how to apply the formula: i.e. “reasonable rent/fair market rent” is considered enough of a formula.

3. Parties provide formula and mechanisms but parties do not agree on the application of the mechanism. 

Empress Towers v. Bank of Nova Scotia
· Plaintiff and defendant had lease agreement which ended 1984 with clause for renewal with certain stipulations including clause; rent assessed by market value as mutually agreed upon; Bank attempted to renew but Empress took long time responding and did not agree on rent.

· Is the contract sufficiently certain?

· Court found this was binding contract because implicit in the terms is 
1) that the landlord will negotiate in good faith and 

2)  that landlord will not unreasonably delay with agreement on market value.
2).  ACCEPTANCE

General Principles:

· note: offer can be withdraw or revoked at any time before acceptance is made

· basic rule is that acceptance has to be communicated (Larkin and Felthouse)

· must have irrevocable way of communicating your acceptance (Larkin)

· offeror can control the way an offer is to be accepted; the principle is that you have to meet the objective of what was set out (Eliason)

· can be acceptance in certain circumstances where there is an alternative to accepting if prior relationship exists between parties (Wheeler)
· FIRST SHOT RULE: first terms of contract apply

· LAST SHOT RULE: last person to get in their terms before contract enforced; traditional method—used in Canada

Larkin v. Gardiner
· Larkin is selling her land so an hired agent.  The agent met with defendant, Gardiner, and the defendant offered price; agent took offer to Larkin and she accepted and signed.  The agent did not get back to the purchaser right away.  Before defendant notified the purchaser of her acceptance of his offer, he withdrew offer by written notice.
· Court held that the defendant could not be bound without their knowledge.
· Court could not compute knowledge to the defendant just because the agent knew.
· Must have irrevocable way of notifying your acceptance and acceptance has to be communicated.

Felthouse v. Bindley
· Uncle and nephew discussed the uncle buying horse from him; was confusion in correspondence regarding price.  Final letter from uncle said that if he heard no more from nephew then he would consider them to have an agreement.  Nephew did not reply  but when he held an auction informed the auctioneer not to sell that particular horse since “it was already sold” Auctioneer sold the horse by mistake.  The auctioneer was sued for “conversion” (the wrongful use of goods of another without permission).  The action for conversion was dismissed because the auctioneer just forgot he was not acting with intention. 
· Acceptance has to be communicated and in this case, the court found that the discussion between the auctioneer and Feldhouse was acceptance.  The oral evidence was accepted as acceptance of the offer.   Damages were awarded for 30 pounds. 

Wheeler v. Klaholt
· Plaintiff sent defendant 174 pairs of shoes on “agreement”; was disagreement regarding terms and both parties repudiated contract; plaintiff notified defendant via agent that would sell shoes and if don’t accept, send cash or shoes back by a specified method; defendant sent money less 4%; plaintiff refused less $/offer and said if still don’t accept send shoes back; after one and a half months, shoes returned to plaintiff but were damaged
· Court found a contract existed-defendant did not do alternative-didn’t send back as per the specific shipping instructions and within acceptable time.
· The fact that the plaintiff and the defendant had an ongoing business relationship impacted on the outcome of this case.  The finding was different from Bindley because of this prior relationship.

· Sending a partial payment to the defendant evidenced acceptance.  By not returning shoes right away then defendant could be assumed to have accepted the obligation to send the correct amount of money. 

Eliason v. Henshaw
· Plaintiff offered to buy barrels of flour from defendant with set condition where acceptance of offer was to be (by specific wagon) acceptance was not delivered to the specified place

· Offeror can control the Terms of Acceptance and to choose to accept or not accept if the acceptance did not come back in that form

· Court found that any deviation from the terms of acceptance laid out in the contract can deem the contract invalid. 

Uniform Commercial Code: where additional terms are imposed-part of offer

3).  CONTRACTS BY CORRESPONDENCE

Household Insurance v. Grant
· Application for purchase of shares; acceptance sent by mail.  Plaintiff did grant shares to the defendant but that was never received. 

· Question; should he be considered a legitimate share-holder?

· Normal Rule: acceptance has to be communicated

· Postal Exception: Contract is considered binding when the contract was sent (at the time of mailing) even if delayed or lost.  Offeree has to prove only that they 

1) Mailed the acceptance

2) Mailed it to a correct place and 

3) But for exceptional circumstances the offeror would/could assume that the contract had been delivered. 

· The Post Office is designated as the vendor’s agent therefor the Offeree is deemed to have met the terms of acceptance. Once and offer has been sent then the offeror is expecting to hear back.  They are in a better position to make inquiries into whether the offer had been accepted. 

· When you offer by mail, implication is that it is okay to utilize the mail as a means of communication-if not otherwise specified

· Sending acceptance by mail is irrevocable act

· In post-office situation, offeror should bear the onus-assume the risk-could have stipulated other means of acceptance
· A contract is made where it is accepted-rather than where the offeror is received
· Dissent by Bramwell claims that for acceptance to bind the offeror he must have knowledge.  To deem post office knowledge t be the knowledge of the offeror goes too far in his opinion.  He thought all contracts should state terms of acceptance the say “post that is received by me”

Note: Hypothetical: what if acceptance is placed in the mail and then person calls and changes their mind?

Answer: Placing in mail is a irrevocable act so call would not be valid (Household)-have already accepted.

If acceptance sent by other means than post office (outside of the postal rule in Household) it can be declined if the other means reaches the destination FIRST with the non-acceptance.

Entores Ltd. v. Miles Far East Corp
· This case is regarding a contract concluded by telex.  Here acceptance was sent from Holland to England.  Question arises as to where the contract was made. 

· Judge decided it was under England’s jurisdiction because until acceptance was received in England there was no accepted contract. 

· In modern international contracts the court of jurisdiction is specified although in smaller contracts this sort of thing still happens. FORUM NON-CONVENIENCE 
· In Electronic communications cases the contract is made where acceptance is received - not where acceptance made (opposite to postal rule)
· With faxes the offeree signs and sends it back.  If the offeror does not receive it then is it binding?  Probably depends on who’s fault it is that it was not sent properly. (i.e.: if sent to the wrong number then it is the offeree’s fault, but if it was not received because there was no paper, the machine was turned off, etc then it is the fault of the offeror (probably).  The evidence of the fax-log becomes binding.

· Remember: there is a valid contract if parties are going about business as if there is

Eastern Power v. Azienda Communali [1999] 
· Eastern Power was negotiating with Italian company to create power form landfill gas.  In September ’94 the signed a confidentiality agreement – says during the period of negotiations you will not divulge trade secrets.

· Next co-operation agreement – faxed from Italy to Toronto and signed and then faxed back to Italy.  1996 – enter into “letter of Intent” begin negotiating joint venture corporate relationship and one term is that the government of Italy is to provide a subsidy. Feb ’97 the Italian Company says it is terminating their agreements.  Eastern has done a lot of development and so sends a bill for $478,000 to cover their start up costs.  Claim the Italians are negligent because the did not go after the subsidy aggressively enough. Eastern goes on to claim $750,000 in development costs based on their reliance on Italian contracts.  Claim $160,000 million in loss of profit.  

· Question is who has jurisdiction?  Italians say it should be resolved in Italian courts.  Canadians say the contract was sent to Canada and signed in Canada therefore it should be Canadian jurisdiction.

· Where the contract is formed by instantaneous communication the courts have to look at when and if the acceptance is received. The Postal Rule was an old rule designed to deal with distance and time problems.   It is not appropriate to extend that rule to instantaneous communications.  

· The Ontario Court said that it should be dealt with through the Italian Court system. The decision was made on the basis of the site of acceptance. 

· Other area of concern related to this is electronic commerce.  Confidentiality is a big issue.  Electronic Commerce Act – 2000 Act – provides that the electronic contract can still be valid if there is an electronic signature.  

· S. 31.1 of the Act still provides that in order to comply with the fraud statute on sale of land you must have a signature or an electronic signature. 

· S. 11(6) sets out the conditions under which seals are considered to be applied to an electronic document.

Ruder v. Microsoft
· This case dealt with web pages and acceptance of individuals to get internet service.   On the Microsoft WebPages the terms were laid out.  The respondent had to click “I agree” after reading.

· The terms benefited Microsoft.  They were:

1. If dispute the had to be litigated in Washington State (which effectively discouraged litigation because it was geographically difficult since people signed on all over the world.

2. If the respondent pushed “I agree’ then you were agreeing to pay by credit card.

· Class-action suit by Ontario litigants.  Individual claims were small but they had a big impact. They were disputing fees that were being charged.  Higher in Canada then in US or Europe.  Claimed they had not really read the terms even though they clicked “I agree”.

· Court held for Microsoft and found that the plaintiff’s had to sue in Washington

· Dispute over where and when they had accepted the contract.  Said they did not have choice, could only accept or not.  Microsoft said they could go somewhere else.

· Court found that whether you have read the terms of a contract or not is not enough to kill it.  Parties were not under any pressure from Microsoft.

· Microsoft had no way to know if when you pressed “I agree” that you had not read the contract or that you may have wanted to further negotiate the contract. 

· Poor Mr. Rudder was a law student. 

4).  CONSIDERATION
· CONSIDERATION is the price paid by promise for a promise which it seeks to enforce. 

· NUDUM PACTUM: bare promise, no consideration-unenforceable

· Consideration has to be getting or giving up something of value (benefit or detriment) there has to be an exchange; does not require both a detriment and benefit (although often both present)

· The courts will not look at whether there was an equitable exchange-just that there was a valuable one-not concerned with equity
· Valuable consideration may be of some right, interest, profit, benefit, forbearance, detriment, loss or responsibility given, suffered or undertaken (Hamer)
· A waiver of any legal right at the request of another party is sufficient consideration (Hamer)
· Giving up something which you do not really have is not consideration (White)
· Intention or motive is irrelevant-except to the extent that it is assessed objectively by the courts to determine if the parties were serious about the contract; can be measured by looking at the consideration (Thomas)
SEAL

· The seal was used instead of a signature in medieval times.

· Now we use stickers or a circle with an “LS” in the circle.  There is controversy over the meaning of the “LS”.  there are two hypothesized meanings:

1. ‘LS’ means “locus siguilli” which literally means, “place where the seal would go”.  If this is the correct interpretation then the document you see this on is not under seal.

2. If the ‘LS’ means Legal seal then there is a binding agreement and the document is under seal.

· With a seal you can enforce a gratuitous contract.  No seal means no gratuitous contract.  

· The seal is important for three reasons:

1. Evidentiary Perspective:  

If the seal is paced on a document it was evidence that the parties had red the document and intended to be bound by it.

2. Cautionary Purpose:

A bit of a ceremony that was meant to advise people of the gravity of what they were doing.

3. Channeling Function:

Deemed intent that the parties intended to make a binding promise and how you could be sure of the other party’s intent was their placement of their seal on the deal.

· Not all of this is relevant now.  Often both parties do not have a contract each – sometimes there are not all signatures on one copy. 

· In a sealed contract only an agent and not the principal can be sued unless specifically binds the principal and the principal is disclosed. 

· Limitation period to sue under contract is 6 years if not under seal.

· Limitation period to sue under contract is 20 years if under seal.

· The limitation period starts at the time of knowledge or when reasonable knowledge of breach of contract can be assumed. 

· Limitations Act s.45 deals with sealed contracts. 

Remax Garden City v. 828294 Ontario Ltd. 
· 828 wants to sell property so hires Remax.  Vendor signs Contract at time of listing that said when closing the lawyer is to pay off the commission, and all other disbursements.  At the signing of direction there was no consideration passing between Remax and the vendor.  There was a black blob and a statement “I have set my hand and seal”.  The sale closes, Lawyer had the $.  The vendor writes the lawyer and says not to pay commission.  Lawyer concerned about his liability. The vendor says he will indemnify (pay him back) him for any problems. Remax sues both vendor and lawyer.  Plaintiff brings a motion for summary judgement before the court.

· Court finds that if you give irrevocable direction without seal you can revoke it despite its title since this was no consideration given.   Here the black blob was a seal and rendered irrevocability binding.

· Lawyer was obligated to pay agent but the vendor was liable to pay the lawyer since they had the indemnity agreement.

· Even though the seal was not really a seal (just a black blob) it may be considered to be sufficient to be considered a seal.

· Lawyer has the responsibility to point out the gravity of a seal on a document. 

White v. Bluett
· Estate issue-father in this case is deceased

· Son argues that father agreed to tear up promissory note if the son would stop complaining.  Father dies.  Promissory note was not actually torn up.  Executor of the will calls up the loan.   Son argued consideration was son giving up his right to complain and therefore the contract was binding.

· Court said there was not consideration because son had no right to complain.  It was not enough to be viewed as consideration by the court.

· Abstention from doing what you had no right to do is not consideration
Hamer v. Sidway
· Uncle promised his nephew $5000 if he would stop drinking, smoking, and gambling until age 21. Nephew lived up to bargain.  A note was sent to the uncle and he acknowledged the promise.  Uncle died before it was paid. Defendant (uncle’s estate) contends there was no consideration

· Court upheld promise and said a valuable consideration may be of some right, interest, profit, benefit, forbearance, detriment, loss or responsibility given, suffered, or undertaken; court will not ask whether it is of substantial value

· A waiver of any legal right at the request of another party is sufficient consideration

Thomas v. Thomas
· Husband orally anted wife to have a certain life-estate of house, cash, etc. Executor did not recognize the oral agreement but let her live there so long as she maintained the home and paid the taxes.

· The first executor dies and the second executor this was not consideration-so could therefore terminate tenancy of plaintiff

· Court said was consideration because she paid small rent, maintained the property and paid the taxes on the property – there was something moving between parties - an exchange – therefore valid contract.  In naming the terms of the contract the executors had created a new set of obligations outside of the will and they had a contract. 

· Court also distinguishes between motive and consideration (fulfilling wishes of testator was motive) courts do not care about motive

Why do We not Enforce Gratuitous Promises?

1. Evidentiary Problems:

Was the promise made or was it just an expression?  How do you establish intent?  May be just a hope or a wish.

2. Lack of Deliberateness

People may make a promise lightly

3. Ingratitude

What about when someone wants to take back his or her promise?

4. Less compelling reason to enforce those promises (expectation, unjust enrichment, etc.)

5).  MUTUAL PROMISES

· Unilateral contract: promise in exchange for an act; not a contract until it is performed; unilateral contracts are rare-tend to happen in reward type situations

· Bilateral contract: promise in exchange for a promise

· For a legally enforceable contract, something of legally recognized value has to flow from plaintiff to defendant (consideration)

Great Northern Railway Co. v. Witham
· Plaintiff advertised for  tenders for sale of goods to be delivered to them; defendant responded to the tender and mailed an offer; defendant duly executed orders but after a while refused to deliver anymore; defendant argued was no consideration because railway did not bind itself to purchase anything; thus it was a promise without consideration; tender was for a unilateral contract

· Court found for the plaintiff.  Every time an order was made there was an exchange of promises on a sale-by-sale basis, which created a bilateral promise.  Once the order was placed then both parties were bound.

· This case makes a clear contrast between bilateral and unilateral contracts. 

Tobias v. Dick and T. Eaton
· Defendant gave plaintiff exclusive right to sell grain crushers in Manitoba, Sask. and Alberta. Except for the little area around Emmerson, Manitoba. 

· Court found that there was not binding contract.  It looked at what an AGENCY CONTRACT means:

1) Dick would have control over the machines until they were sold

2) Dick would have more say over what price they would sell the machines for.

·  Court said not a contract because no mutuality; it was entirely one-sided arrangement; no consideration moving from Tobias to Dick; thus contract not binding.  This was not a true Agency Agreement. This was just Tobias buying grain crushers from Dick.  It was an attempt at an agency agreement whereby Tobias was to represent Dick as his salesman but it did not meet the minimal requirements to be considered to have an agency agreement. 

· There has to be mutuality - if the court wanted to make sure the contract was binding 

Wood v. Lucy, Lady Duff Gordon
· Wood is a fashion designer; he contracted with Lucy, Lady Duff Gordon to place endorsement on garments(exclusive right to do so); while there was an obligation on her part there was no obligation on him to sell; defendant went out and placed her endorsement herself and did not share profits (1/2 of profits)

· Court ordered in favor of the plaintiff; said there was an obligation – the consideration was Wood’s implicit undertaking to do something was sufficient obligation.  He had made an obligation to create profits. The promise was implicit in the contract. 
6).  PRE-EXISTING DUTY/ MODIFICATION CASES

GENERAL PRINCIPLES:

· An existing duty already agreed upon cannot be used as new consideration

· Modification to contract - new or additional consideration is required (Harris, Stilk)
· “Mutual rescission”- each party giving up rights had under old contract in exchange for other party giving up their rights is viewed as consideration. To determine if parties have torn up original contract and  made new agreement one must objectively look at intention of parties (Raggow)

· if just change in price, may  not be making a new contract then there is a need for additional consideration (Gilbert v. Steel)

· English case that recognizes ‘disbenefit’ as consideration - no duress plus benefit (or avoidance of disbenefit) = consideration (Williams v. Roffey)
· giving up right to charge interest is not seen as consideration unless something of value/benefit is added or got $ earlier than due (Foakes v. Beer)

· For Pre-existing Duty or Modification cases the party where one party has promises to do something for a certain price and then later want to be paid more they have to be able to show two things:
1. That the contract was made under seal (allows gratuitous agreements)
2. There was a consideration flowing for the party to agree to pay a higher price. 
Harris v. Watson
· At sea a ship is in danger of sinking.  The Captain agreed to pay the sailors more if they kept bailing.  Once they reached port the Captain never paid.  The Sailor sued.

· Court found for the Captain and ruled that you cannot be paid more to do something you were already originally obligated to do.

Stilk v. Myrick   
· Two crewmembers deserted ship; captain told remaining crew that he would pay more if covered the entire workload; crew did this but captain refused to pay.

· Court found for the Captain said was a lack of consideration because on a voyage the sailors have already contracted to do all of the work necessary to get the ship back to home. 

· A pre-existing duty existed to complete the same work that was later promised in exchange for extra wages

· Therefore, if plaintiff promised sailors extra wages, plaintiff would be getting nothing in return therefore no consideration and promise is unenforceable.  
Smith v. Dawson
· Plaintiff agreed to build the defendant’s house for set price then there was a fire.  Plaintiff asked defendant if they completed work if homeowner would pay insurance money to them; defendant agreed; plaintiff  built house and defendant refused to pay insurance money; plaintiff argued that he gave up the right to not complete the project and pay damages and this was consideration
· court said do not have the right to this option (to not perform and pay damages) thus no consideration; the performance of an existing contract is insufficient consideration for a new agreement

Raggow v. Scougall and Co.
· Plaintiff was mantle designer and defendant were a firm of mantle makers; plaintiff had agreement with defendant to design for two years under contract; then during war defendant’s approached all employees and asked workers to take wage reduction so they would not have to close down.   All employees entered into new agreement with defendant provided that when the war ended they would return to previous wages. Plaintiff then sued defendant for immediate return to old wage rate. 

· Court said that, in effect, the parties had terminated the old agreement and made the new one for lower wages based on mutual recission.   The consideration for tearing up the old agreement was that they both gave up their rights under it. The old contract had a term, which allowed the employer to terminate the contract and to have no liability to pay out the term of the contract.   The fact that he had not done that could be seen to be consideration as well.   The defendant accepted the detriment of carrying on the business when he had an option not to. 

· Judge said that the employee was trying to do a very dishonest thing.  Look at the language the Judge uses.  Often this can show why a very hard line was taken. 

Gilbert Steel Ltd. v. University Construction
· Was a contract for sale of steel; price plaintiff had to pay to supplier went up; plaintiff approached defendant and said was price increase; negotiated a new price for the steel; plaintiff said knew would increase again but if defendant agreed would give good price next time; defendant agreed; plaintiff supplied steel and defendant never paid price increase as agreed; plaintiff sued and defendant argued there was no consideration; plaintiff said there was consideration (offered good price next time, defendant did not have to find new supplier) and argued it wasn’t just a variation of the contract but a tearing up of the old one and thus a new contract (as in Raggow)

· Court said:

· The offer to give a “good price” was too vague and unenforceable to be seen as consideration

· There cannot be mutual recission unless there is intent to rescind on both parts. No intention on the defendant’s part of give up rights of the second contract.  If not mutual recission then there was no consideration.

· On fact – because the defendants refused to sign the subsequent document this went directly to the defendant’s intent.

· In defense statement of claim when originally phrased they did not claim recission. 

· Court follows Stilk and Myrick and finds no reason for University construction to pay more when there is no additional consideration flowing in their direction. 

· To some degree the court ignores the economic duress – duress can be used to vitiate consent but this was not used in this case. 

Williams v. Roffey
· English case; plaintiff was a carpenter employed by Roffey (chief contractor) to refurbish some flats; plaintiff experiencing financial difficulties because he under-bid. Roffey wanted work done on time to avoid paying penalty so offered to pay plaintiff more money as each flat was completed.  Plaintiff did work, defendant did not pay; defendant argued that the variation in the contract had been made without additional consideration.

· Court reasoned that in this case the defendant did benefit because did not have to pay late penalty - thus he was saving money - avoided “disbenefit”; there was no economic duress or fraud - plaintiff had mistakenly underbid so was not extortion -both parties in  this case were benefiting 

· The conditions that have to be met to apply to this case:

-Has to be benefit provided to defendant (can be disbenefit)

-No economic duress or fraud is pressuring one to make a contract.

-Consideration has to be linked with the promise made and the benefit provided

· This is an English case-Gilbert Steel is still law in Ontario - but could decide to use this case as persuasive; argue

1. Gilbert Steel based on Stilk and Myrick—which is no longer seen as good law in England.  They are not saying it should be overturned, they are just saying that its application should be narrowed.  

2. This case authority for proposition that where there is a benefit to the defendant and they are under no economic duress, do not need to look further for consideration

3. However, the benefit of continued supply of steel, as in Gilbert Steel, would be insufficient-have to show some benefit over and above continued supply

Foakes v. Beer
· Defendant Beer had recovered judgment from plaintiff  Dr. Foakes—she arranged to pay her installments if Beer agreed not to charge interest; she agreed and he paid; plaintiff is now claiming for interest

· Defendant argued she was getting benefit of being paid something and creditors often make similar arrangements; court said it is not enough by itself; if he had given her a horse or something of value would have been supportable—or if debt was paid before it was actually due then it would have been a benefit

· Court decided that accepting to not charge interest is not binding unless was something else added.  Some consideration had to flow to the defendant.

· Shortly after this decision, statute was enacted to get around this decision

· This case is precedent to say that one is not bound to accept payment of a lesser sum unless the promise is under seal. 

Mercantile Law Amendment Act RSO 1990.c.M.10 

s.16:
“where there is part performance of an obligation where it is expressly accepted by the creditor in satisfaction, or rendered in pursuance of an agreement for that purpose, though without any new consideration, shall be held to extinguish the obligation”.

· Had this been in effect at the time of Foakes and Beer the outcome would have been totally opposite.

· The litigation attempted to help debts to be paid – tried to bring some commercial certainty to transactions.

7).  COMPROMISES

Cook v. Wright
· Work was done on a street and the cost was divided amongst the homes that were adjacent.  Plaintiff objected because he was not the owner of the home and because the amounts were too high (in his opinion).

· They threatened to sue him.  He agrees to pay the reduced amount in 3 installments and signed agreement.  He paid on the first and then did not pay on the other two installments. Cook decides to sue him on the promissory notes. 

· Question:  Was there consideration?  The Plaintiff claims that there was no consideration.  

· Trial judge found that even though the plaintiff should not have been responsible because he was not the legal owner but because the Defendant acknowledged that there was a benefit of not being sued this was enough to be seen by the court as consideration. 

Giving up the right to pursue legal action is consideration when:

· Plaintiff has a reasonable belief in validity of claim

· Plaintiff  gave up this claim

· Plaintiff had a bona fide (real) intention to pursue it

Stott v. Merit Investments
· Stott was a stockbroker – he had client who was experiencing losses on a margin account.  Margin account allowed the broker to sell futures to prevent further losses.  Client did not like that.  He complained to Stott’s boss.  Boss told him to repurchase the futures and take check from the client.  The check bounced.  Usually the broker (Stott) would be found liable for losses. Stott was afraid that he would be sued and found liable for the money even though he was acting under the orders of his boss so he agreed to pay back the full $66,000.  He later quit after paying about $20,000 of the amount back.  He sued because felt that it was his bosses mistake, not his and so he thought he should not of had to pay anything. 

· Court found that since he had agreed to pay on the basis that Merit Investments not sue him this could be seen as consideration.  

· The court looks are three things to determine if forbearance or compromise is consideration:

1. Is the claim they are giving up reasonable or frivolous?

2. Was there an honest belief on the part of the person giving up the right to sue that they might be successful?

3. Must ensure that there had been no disclosure of material facts between parties that might effect litigation.

· The courts found compromise was consideration because there is always a chance of success or not when parties enter into litigation.]

· Rather then allowing Merit to sue him he recognized a value to him to not have his employer sue him.  He recognized that there was a value flowing to him in not being sued. 

B).  INTENTION

Privity Of Contract:

· Some promises are not enforceable because at the time the contract was being made one of the parties did not intend to create a legally binding enforceable relationship.  

· There is a difference between whether you intended  a  binding relationship because/verses recklessness about the obligations or intentions.

· There are three situations where the courts look carefully at intention:

1. Social Engagements:  If the agreement is made in a friendly or social setting

2. Family or family-like relationships

Balfour v. Balfour
· Husband and wife.  The wife is sick she decides to stay in England while the husband takes a posting to Ceylon.  Agree to 30 pounds/month for support. 
· Marriage collapses.
· Husband wants to separate, wife sued for enforcement of promise
· Issue: Is promise to wife enforceable?
· Trial history: plaintiff won because trial judge focused on bargain model and wife’s forbearance of future claims of money, BUT COURT OF APPEAL OVERTURNED AND FOUND IN FAVOR OF DEFENDANT
· WHY? NO INTENT to create legally binding agreement, legal relations
· Defendant could not have intended to bind himself to pay the money irrespective of his circumstances for an indefinite period = absurd.
· Domestic agreements can’t be contracts, even if there is consideration

· Policy implications and floodgates for absurd claims

· Common law should not tamper with the sanctity of the domestic sphere

· The courts have proposed an additional requirement in contracts besides consideration = intent.

Jones v. Padavatton
· Plaintiff daughter lives in Washington, DC.  Mother lives in Trinidad.  Wanted daughter to study law in England.  Mother’s solicitor wrote and says she will pay her living expenses if she agrees to study law. She studies law for 5 years and does not pass the first stage of the Bar. 

· In 1964, informally change the agreement. Mom is going to stop paying cash.  She will buy a house and the daughter can rent out part of the house for her own income.  Did this until 1967.  Daughter marries.  Still had not completed law degree.  Mom wants daughter out of the house.  Daughter counter-claims that she had expended more on the house then what it brought in.  Trial Judge awarded damages to the daughter.  Mother appealed.   

· Question: was there a legally enforceable contract by either?

· The court must answer two questions:

1. Was the promise too vague as to be enforceable?

2. IF could enforce the terms did the parties intend to be legally bound to each other or was this just an ongoing familial relationship?

· Court of Appeal reversed the trial judge and held for the mother but for two different approaches:

1. Did the daughter give consideration?  Yes.  Because the daughter left her job in Washington to move to London to study Law. There was an argument that studying law was not a consideration, but rather a detriment to the daughter.  Found to be a benefit since it was giving daughter a higher earning potential.

· Good Faith Arrangement: The court should start from the presumption that family members making an arrangement do not intent to be bound.  To prove otherwise, the one who contests must rebut.  Judge finds the daughter does not meet the onus to rebut.

2. Objective test indicates the onus is on the daughter to prove there was intent to be bound.  Looks at objective of parties.  Judge finds that the daughter did rebut, on the following 3 reasons:

1. Clear detriment that daughter took on to leave her job in Washington

2. Fact that the mother’s lawyer was involved, payments went through the solicitor.

3. Mother intended to gain the potential benefit of her daughter returning to Trinidad. 

Contract must have had implied term.  And since daughter breached implied term then there was a breach of contract.   Implied term was that the daughter would complete her studies in a reasonable period of time.  Daughter should give up apartment on basis that she couldn’t complete her studies in a reasonable amount of time. 

Test for Arms Length Agreement:

· Whether parties’ believed they had rights they could enforce against one another.

In some commercial transactions, parties do not intend to be bound.  They are called “comfort letter” or “honor promises”: when parties negotiate and sign terms of an agreement, but expressly state they do not intend contract to be legally enforceable.  Reasons: volatile market, or volatile currency.

See this in commercial lending where a subsidiary company (owned by a parent company) wants to borrow money, a lender wants a guarantee from the parent company.  Parent company does not want to take on this debt.  The parent company will then provide something that says it has a policy that all its subsidiaries meet its financial obligations.  This is not a guarantee and is not enforceable. 

Cleimort and Benton  v. Malaysia Mining
· This is a ‘comfort letter’ case. There was a discussion of whether the parent company would give a guarantee.  If they did, lender would have given a lower interest rate.  The parent company only gave a comfort letter.  Subsidiary couldn’t pay the debt when the tin market fell. 

· Court found that the wording of the comfort letter did not create a guarantee that the parent company would have to pay.

1. Lower interest rate that the bank promised if they received a guarantee was not given.

2. A “policy’ is not a promise.  Parent company only said it had a policy it did not indicate an intention to repay.

Government Promises
· Voters have tried to sue the government on promises.  Election promises are not enforceable because there is no contractual intent.  

· If government had a policy then discontinues or reduces the policy, does that create a contract?

Dale v. Manitoba ( 1997)
· Manitoba government provided subsidy to encourage people to go off social assistance and get an education.  New government decided to discontinue the program and students already enrolled in the program sued. 

· Court found the Manitoba government liable to pay for current students, although did not have to admit new students.

· Government could not terminate the agreement unilaterally.

· Court finds the program has to stay in place (not enough faith in the plaintiffs to give a lump sum payment since the plaintiff’s might blow the money).

· Rare because this is Specific Performance. 

· Constitutionally the government had right to create legislation.  However this was a contract between parties with offer, acceptance and consideration. 

3).  NON-BARGAIN PROMISES
1).  PAST CONSIDERATION

· General rule: “Past consideration is no consideration”  

· A promise given for payment of services already performed is not enforceable because the consideration is passed: however, there are exceptions

· If act done by B at request or implied request of A, and later A gives promise to reward to B, then promise can be binding

· This would not work if B did act voluntarily in absence of implied request and then A made promise later

· Courts not likely to rely on past consideration in commercial transactions

Lampleigh v. Brathwait
· Braithwait (murderer) asked Lampleigh to obtain pardon for him from King after he had murdered someone.   After plaintiff had done this, the defendant promised to pay the plaintiff.  The  defendant breached promise and argued consideration was past
· Court held for the plaintiff: Benefit had been conferred without promise to pay.  Mere voluntary courtesy will not be consideration; 
· If the defendant had paid, however, he would not be able to get his money back since it would be considered a mutual gift. 
· Past consideration is no consideration, BUT if consideration is done at request of the promisor where law would imply reward, will be binding

Eastwood v. Kenyon
· Plaintiff was guardian of a minor and spent money on the estate.  The plaintiff borrowed money from Blackburn, the minor agreed to pay.  The minor married the defendant.

· Court found the defendant not liable on oral agreement:

1. Statute of frauds – guarantee must be in writing

2. Although the plaintiff had given benefit to Sarah when she was a minor, there was no request by Sarah for this to be done.  The act was gratuitous, therefore the promise to pay was not enforceable

· Basic Principle; If a promise is made after the execution of the act, then the promise is nothing more than a voluntary benefit which the promisor is offering to give. 

Roscorla v. Thomas
· Plaintiff bought horse from defendant who made no promise regarding quality of horse at time of purchase.
· later, after contract,  defendant promised plaintiff that horse was not over 5 years old and was sound; horse was vicious, ungovernable and ferocious; plaintiff sued and defendant argued no consideration
· Court held for defendant: said general rule is the promise must be co-extensive with the consideration; consideration past and executed will not support other promises unless one could otherwise be implied by law
· Caveat Emptor:  “buyer beware” Seller has no liability to buyer, unless there is an explicit or implicit warrantee or promise to quality at the time the actual bargain was made. 
· Sale of goods Act; when buying goods from commercial vendors, there is an implied warrantee that goods are fit for the purpose they were sold for.  This is only for commercial vendors and not for used cars or horses. 
Pao On v. Lau Yiu Long
· Plaintiff sold building to defendant; part of defendant’s payment was block of shares including a company to plaintiff in return for promise not to sell shares for a set period of time; 
· after initial promise, plaintiff wanted new protection should the value of the shares drop and threatened not to sell property; 
· In subsequent agreement the defendant agreed to repurchase the shares to protect the plaintiff form decrease in value. 
· Plaintiff wanted to be able to insist on a higher buy back price if the value of the shares went up
· Mutual rescission of the 1st agreement.  2nd agreement to buyback @ agreed price or market price  (whichever was higher)
· The shares dropped in value and the plaintiff wanted to sell at the agreed upon price.  The Defendant refused on these grounds:
1. Past consideration
2. Economic duress (plaintiff wouldn’t sell building unless they had the second agreement)
· On Point 1:

The fact that the plaintiff wouldn’t sell until certain time was consideration for the agreement.  The second agreement was consideration because the plaintiff accepted the time restrictions. There we an agreement that there would be a benefit.

· On Point 2: 

Duress would vitiate, in general, a contract.  Court said there was no evidence that the defendant did not enter into the contract voluntary for several reasons:

1. Independent legal advise was secured

2. Defendant took no steps to avoid the contract

3. There was no protest at the time of the contract

4. The defendant didn’t suggest any other options at the time of the contract.

… Therefore there was no economic distress, not the courts position to unmake a bad deal.

· General position: IF a promisee has already done everything they are supposed, then after promisor promises compensation, this is past consideration, not enforceable because the court treats it as gratuitous promise and will not enforce a gift. 

· High standard on economic duress; higher than Williams v. Roffey because there, was modification of contract and here issue is formation of contract; assumption is can expect commercial pressure in making of contract
Note: as in Raggow, if mutually rescind the contract, then avoid consideration problem

Remember Smith v. Dawson: you do not have the legal right to perform or not to perform and pay damages (you can do this but it is not a legal right)

2).  SUBSEQUENT RELIANCE

Where someone makes a promise and this is relied upon and acted upon that promise/ Question: Does his or her reliance itself constitute consideration.

· Should the fact that someone relied on a promise substitute for consideration?

· Should a contract be binding because the person to whom that promise was made relied on that promise?

1. Evidence of deliberateness in the making of the contract

2. Commercial context

3. Whether the context in which the promise is made is likely to encourage reliance.

Summary of Principles: Estoppel and Reliance
1. Unlikely that reliance would be accepted as a substitute for consideration unless it can be proved that an exchange took place and someone relied on that exchange to mean a specific thing (Dalhousie College)
2. If promise looks like contract except for consideration, look to torts (Hedley Byrne)

3. Where there was pre-existing legal relations which were voluntary modified by parties and one agrees to give up legal rights and other relies on the promise to do so, party giving up rights cannot change their mind later and enforce legal rights if it would be inequitable to do so-use promissory estoppel to prevent such (Hughes)
4. If promised relied on was 

(I) intended to create legal relations 

(II) intended to be acted upon

(III) was in fact acted upon, estoppel can be used as a remedy to prevent inequity (High Trees)
5. Reliance can only be used where there is a pre-existing legal relations, cannot be used to create legal relations for purposes of seeking remedy through estoppel.

6. Have to have true accord; cannot suspend legal rights because of pressure (D & C Builders)

7. Cannot infer that party is giving up rights, have to have promise or representation (Burrows)
Dalhousie College v. Boutilier Estate 

Charitable Subscriptions

· Defendant(deceased) promised to donate money to plaintiff college; college promised to improve teaching and construct new buildings; donation never given

· College argument: on reliance of the promise they made increased expenditures

· Court did not accept plaintiff’s assertion: what they said they were going to do was too vague and not done at the request of the promisor; there was no mutual promise; no unilateral contract; nor consideration regarding other subscribers making donations

· To use reliance as consideration, must have some exchange; to have been binding could have given plaque, or some specific thing

· Look at terms of exchange; essential to show a specific relationship between the promise and the work done

· Consideration only exists where certain definite acts are requested as price of promise; there must be something more than the mere expenditure of money or incurring of liability on the faith of the promise
Hedley Byrne v. Heller
Negligent Misstatement in Tort

· Plaintiff got advice from defendant regarding credit of third party; plaintiff relied on it to their detriment; it was “gratuitous advice” with no consideration so not a contract

· However, can recover in tort (negligent misstatement) in situations that are equivalent to contract-where would be a contract except consideration is missing-a duty of care arises

· There exists a duty of care whenever a relationship equivalent to a contract exists-can recover in tort even though contract is unenforceable because there is no consideration
· Rafuse and Esso cases: claim can be made either in tort or contract (when applicable)
· Courts have artificially found consideration where none really existed; this court saying should not have to-recovery can be based in negligence

· Duty of care: tort; one way to get around reliance

Hughes v. Metropolitan Railway
Estoppel

· Landlord entitled to demand repairs on 6 months notice; gave notice but then, by his conduct in discussing possibility of a sale, led tenant to believe the time period was no longer running; tenant relied on latter discussion with LL as implying that everything was put in abeyance (that LL would not enforce rights under the original contract); LL then argued that the original contract was still binding; court held that landlord was estopped from forfeiting the lease

· If parties enter into definite and distinct terms involving certain legal results, penalties or forfeiture and afterwards, by their own act or consent, enter negotiations which effectively lead one party to suppose that the strict rights arising under contract will not be enforced-person who might have enforced those rights will not be allowed to do so where it would be inequitable to do so given dealings of parties

Promissory Estoppel can be granted to prevent a party from enforcing the right under the original contract to prevent rescission of a second promise; temporary suspension of rights

Elements needed: 
1. Pre-existing legal relationship or contract

2. Implied or actual promise not to enforce strict legal rights under the contract

3. Reliance on promise

4. Enforcement of strict legal rights would be inequitable or unfair to promisee

Central London Property Trust v. High Trees
· Plaintiff leased flats to defendant at set price; D had difficulty renting flats b/c of war. D asked for rent reduction; leasee promised to accept this until end of war; War ended and all flats rented, P demanded full rent b/c flats all leased; Can a promise with an intent to be binding be binding without consideration?

· Court held for the defendant, on the doctrine of promissory Estoppel.  In equity, a party cannot go back on its promise, when the other party relied on that promise to its detriment. Court finds on the facts that there was no consideration, but relies on estoppel to find for the defendant. 

· Where there is a promise and that promise is acted upon, in equity, the plaintiff cannot go back on the promise. 

· Estoppel enforces promises that have been acted upon even when there is no consideration

Combe v. Combe
· Husband and wife divorced at her petition; he promised maintenance, now refusing to pay
· Court found for the husband; cannot do away with necessity of consideration; was no consideration; was no intent by defendant to be legally bound and no pre-existing contract
· Principle of promissory estoppel can be used to modify legal relation but it cannot be used to create legal relations where there was no pre-existing legal relation between parties
· Decision narrows and restates principle in High Trees - trying to retreat from it and limits principle to:
· Can’t use principle of promissory estoppel as sword only shield
· No legal relationship thus can’t use principle of estoppel to create one-only to modifications of existing relationship
· The basis of estoppel is the idea of fairness. Party seeking estoppel has to be innocent of any wrongdoing. You must come before the court “with clean hands”.  In this situation the hubby left the wife for another woman, therefore he was not able to file for divorce.  She agreed to file for divorce and he agreed to pay her for that.  She then went  on to try to use estoppel as a sword and not a shield and besides she certainly did not have clean hands since she had colluded with the hubby. 

D & C Builders v. Rees
· Defendant owed plaintiff money for  construction work; defendant paid some but not all; defendant’s wife offered lesser sum than owed saying that was all they would pay; plaintiff accepted because had no choice; plaintiff went immediately and sued for balance owed by defendant; 

· Court held for plaintiff; principle of estoppel is not to be enforced where intimidation involved and where it wouldn’t be fair; have to have a “true accord” = no intimidation

· Under a true accord, where creditor voluntarily agrees to accept lesser sum and debtor acts on this and creditor accepts, creditor is barred from afterward insisting upon balance
· Similar on the facts to Gilbert Steel but here they look at economic distress when looking at consideration.  Gilbert Steel did not look at economic distress .
John Burrows v. Subsurface Surveys
· Terms in their agreement that if payment was late; plaintiff could demand full payment; was late many times but on this occasion; plaintiff insisted on full payment

· Court said there must be evidence from which it can be inferred that the first party intended that legal relations created by the contract would be altered as a result of the negotiations; for estoppel to apply, one must be satisfied that the conduct amounted to a promise or assurance intended to affect legal relations of parties to the extent that one party intended not to claim their legal rights: must be some promise or representation-can’t infer
· Case is important because court brought High Trees into Canada

· Really, High Trees and Hughes are same principal

· This whole area linked to modification - first ask if there is consideration, if no, then can you apply High Trees

· An indulgence or assurance?

Tudale Mining Explorations v. TECK

· Tudale was a small mining corporation whish owned certain mining claims.  TECK was a large mining company. TECK wanted three year contract with Tudale where they could enter Tudale’s land and do exploratory work.  After doing the exploratory work they had 1st option to proceed to develop claim as a joint venture between Tudale and TECK.  TECK would have the majority of ownership in any joint venture. 

· TECK spends lots of money exploring the sites.  Option expires.  Before it expires they increase time by one month. During that month they wanted another 60 days and also wanted to make a new joint venture proposal.  Tudale gives an oral agreement for only a 30-day extension.  TECK writes back asking for 60-day extension.  Right before the 30 day extension expires.  Tudale pulls the plug.  The take back their claims.  

· 4 days later TECK exercises option to establish NewCo (the joint venture company)

· Court found on the basis of estoppel the promise of the extension was enforceable and TECK could exercise its option to establish NewCo.  

· Relied on Hightrees decision where a promise or assurance which was intended to affect the legal relationship between tow parties and if other party acts upon it to their detriment then the promisor will be held to the promise.

· There was an argument presented that TECK was using estoppel as a sword in this case.  Said that they were only using it as a defense to Tudale’s stopping the contract.

· This is a clear example of detrimental reliance on Tudale’s promise to extend the contract.   Tudale could of advised them prior to the expiry then that would have been alright but they did not do that. They waited until after the option had expired. 

Baxter v. Jones

· Where parties make statements or give advise then they may be held liable for the reliance on that information.

· The Plaintiff asked the defendant to put fire insurance on his property.  He had other fire insurance, which stated that “co-insurance notification policy”.  He was required to inform the other companies if the insurance was increased.  

· Plaintiff asked to have the other insurance companies notified.  The Insurance Company forgot.  There is a fire.  The other companies deny coverage because they had not been notified.  Plaintiff suffered a loss so sued the insurance company in negligence for failing to notify other companies and also sued in contract.

· Insurance Company said they had no consideration. It was just a gratuitous offer to notify the other company.

· Court found that the payment of the principle was consideration for both things: the insurance and the promise to notify. 

· If someone agrees to do something and I rely on it and they do not do it negligently and as a result I suffer damages they are liable for those damages. Here contracts and torts overlap. 

D). UNILATERAL CONTRACTS

· Unilateral contract is a promise in exchange for an act(when performance complete-before that called “an offer for a unilateral contract”

· Bilateral contract is a promise in exchange for a promise

Carlill v. Carbolic Smoke Ball
· Defendant’s are proprietors and vendors of medical preparation called Carbolic Smoke Ball; put ad in the paper saying would give a reward to any person who contracted the flu or related illness after having used the preparation; plaintiff bought and used the preparation but still got the flu; defendant refused to pay

· Court said was a promise to pay like in Leftkowitz, ad can be promise if intended to be so; defendant argued had to be notified of acceptance as in Larkin v. Gardiner; court said not when a unilateral contract: can have acceptance by performance-an exception to general rule

· If a person who makes an offer shows by his/her language and from the nature of the transaction that he/she does not expect or require notice of acceptance apart form notice of the performance, acceptance is not required

· Unilateral contract provides a technique for enforcement of promises made to the general public; offer need not be made to one particular person

· Where offer is made expressly or impliedly waiving requirement of communication of acceptance, acceptance is sufficient by fulfilling conditions-intention of whether offer is binding or “mere puff” will be found in conduct of promisor
Errington v. Errington
· Father bought house for son and his wife to live in; he told daughter in law that part of cost was a present for them but left them paying installments on mortgage and that house would be their property when mortgage was paid; daughter in law has been paying off mortgage; when father died the house was not transferred to the couple and the widow sought a possession order for the house

· The father’s promise was a unilateral contract-he expressly promised the couple the house in return for their act of paying mortgage installments; the promise could not be revoked by him once the couple entered on performance of the act but would cease to bind him if they left it incomplete and unperformed

· A unilateral contract cannot be revoked if parties are performing the acts agreed to; no contract until full performance is completed but there is an intermediary stage where the offer is not revocable; offeree can stop anytime without repercussions but the offeror can’t revoke the offer once performance has started

· Courts still divided on issue of whether can revoke an offer after performance has begun or is acceptance the complete performance

Dawson v. Helicopter Exploration
· Plaintiff was negotiation by mail with defendants regarding an arrangement to fly him in and explore some mineral deposits; offer made by Springer to give Dawon 10% if her showed them deposits

· Springer argued this was an offer for an unilateral contract because called for acceptance via performance of act; thus was revocable until completed; Dawson did not perform thus no contract; problem was that performance in control of Springer

· When offer accepted but ability to perform as promised is dependant upon the offeror as to time, place method, a contract exists and can be enforced

· This case casts some doubt as to Errington-says can revoke before performance is complete

· Case also shows that courts will be willing to find bilateral contract when intention, promise and terms stipulated-a remedial contract
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CONTRACTS AND THIRD PARTIES

1. Third Party Beneficiaries

· The basic rule of Privity of Contract is that a third party cannot sue for breach of K irrespective of whether they are a beneficiary under the K.  Only those who have given consideration personally can sue - “privity of K”(exception is if party to K is under seal, then no need for consideration).

EXCEPTION:  An executor can sue on behalf of the beneficiary for SP.

Ways around privity rule:

1. Assignment: party assigns/transfers benefit to 3rd party allowing them to sue - need clear intention or assignment by deed and consideration.

2. Trust: must be clear wording and cannot be assumed. 

3. Agency: 3rd party acts as agent for contracting party-need to show intention to create agency-device to avoid privity: if A & B enter K, C is agent for B, C can sue A.

4. Representative: one who stands for or acts on behalf of another.

5. Employment: (e.g. London Drugs).
Beswick v. Beswick







[Agency]

· Uncle arranged for his coal business to be transferred to his nephew under conditions; one being that the nephew would pay the aunt weekly annuity when the uncle died. Uncle died but nephew only paid first installment and then stopped paying.  The aunt, as executrix of her husband’s estate sued as his agent - she had dual role because also is a 3rd party beneficiary.

· General Privity Rule: 3rd party cannot sue in his/her own right b/c not a party to the K (there was no consideration).

· Can NOT be trust because parties did not intend it to be one.

· Can NOT be agency because no authority for uncle to act as agent for aunt.

· Can NOT find assignment because uncle did not transfer benefit to aunt allowing her to sue.  

· Here, 3 options available to P (see tutorial notes) She was able to enforce the K as her husband’s personal representative.  Widow CAN sue as administrator (right to sue) AND in her own right (harm suffered).  If she sued only as administrator she’d get nominal damages (no harm), if she sued only in her own right, she’d get nothing (no consideration).

· Court found because the aunt was executrix of her husband’s estate she had all the rights that he would have under the K and therefore she could sue for breach of K.

· Doctrine of Privity applies except when estate can sue for SP.  Estate has to be prepared to bring an action.  Promisee or executor could not be forced to sue breacher unless trust was created.

· Although SP is not usually given with regard to actual sums of money (damages are usually given, Sky Petroleum), in this case it is only appropriate remedy to avoid gross injustice.

· Case moved 3rd party rights forward by allowing estate to sue party that breached K for SP.

New Zealand Shipping v. Satterthwaite




[Agent]

· Drill being shipped; Ajax Co. sold drill to Satterthwaite. Ajax entered into K with Federal Steam Navigation to transport drill and K included clause limiting liability; Federal hired New Zealand Shipping to unload (stevedores); drill dropped and was damaged; Satterthwaite sued New Zealand; New Zealand claims benefit under Federal exclusionary clause (Federal is a subsidiary of New Zealand).

· Issue: can the independent contractor claim the benefit of the exemption clause in a contract that he was not a party to?  Did the stevedore provide consideration?

· Nothing prevents a 3rd party from enforcing the K if one of the parties to it acts as agent for the 3rd party.  Court said stevedore entitled to benefit because acting for benefit of owner’s promise to limit liability; Agent can obtain benefit of exclusionary clause when:

1. Intention to create agency relationship.

2. Carrier is actually agent for New Zealand.

3. Is authority to act as agent (or subsequent ratification).

4. Consideration flows from agent to contracting party.

· First 3 elements are present, difficult one is consideration.  Performance of services by New Zealand is consideration and therefore benefit for Satterthwaite (unilateral contract – offer accepted by action).

· New Zealand is entitled to exemption.

London Drugs v. Kuehne & Nagle

[Principle Exception to Privity Rule]

· Tort action against employees for negligence. Issue: was whether employees could claim benefit of employer’s exclusion of liability clause.  Was K to store equipment, included clause limiting liability. London had full knowledge of this clause but chose not to obtain additional insurance from Kuehne; when some employees attempted to move the equipment it was damaged as a result of their negligence.

· Court found: (I) the employees did owe a duty of care and this duty was breached by the employees carrying out their work negligently; (ii) there is an identity of interest between employers and employees which would create an agency relationship-as such they should obtain the benefit of the limit of liability clause.

· Where there is an identity of interest between employees and employers-former can obtain the benefit of employers contractual liability clauses with customers.  Here, identity of interest exists b/c employees have obligation to move transformer.

This interest is determined by three-part test:

1. Limitation of liability clause must, expressly or impliedly, extend its benefit to employees seeking to rely on it; and

2. Employees seeking benefit of liability clause must have been acting in the course of their employment (even if done negligently) AND 

3. Must have been performing the very service provided for in the contract between the employer and the customer when the loss occurred.

If above three clauses applied – employees entitled to protection of liability clause.

Professor McRae: two examples of the courts changing the law quite fundamentally:

1. New Zealand (traditional approach) made sure in the process that all the legal requirements were met.

2. London Drugs-Iacobucci simply says that the law is wrong and proceeds to change it.

Frasier River v. Can-Dive

· Principled exception can be applied beyond employer/employee relationship.  D charterers covered under exclusion clause.  Insurer should not be able to step into P shoes.  Frasier virtually eliminates privity of K.  Insurance did apply to Charterers – it was expressly stated.  London Drugs applied to Frasier River; was employee expressly included as beneficiary of insurance?

2. Mistake of Identity

· Fraud makes a K voidable (may become void if you act before innocent 3rd party has in good faith acquired rights under it).

· Mistake of identity may make K void ab initio (K never existed).

· Mistake of identity almost extinguished as a result of Lewis b/c fraud becomes relevant.
Lewis v. Averay






[Fraud = Voidable]

· P sold car to rogue.  Rogue paid by cheque and it bounced.  Rogue then sells car to D.  P claims damages for conversion.

· Issue was whether there was a K b/w P and rogue. If yes, D gets good title but if no, P maintains good title.

· Court found that was a K. Mistake was whether rogue was credible.  No mistake regarding identity, just fraud.  K voidable but 3rd party acquired rights.  Lewis should have protected himself.  In most circ, mistake by one party is irrelevant.  If reasonable offeree knows offer is not made to them, offer can’t be accepted.

· Denning: when two parties have come to a K or rather what appears to be a K, the fact that one party is mistaken as to the identity of the other does not mean that there is no K or that the K is null and void from the beginning.  It only means that the K is voidable and liable to be set aside at the instance of the mistaken person (Lewis), so long as he does so before 3rd parties have in good faith acquired rights.

NOTE:  E.g. of selling to long lost brother – avoid mistake of identity by including in K that you’re selling to A b/c you think he’s your long lost brother.

3. Documents Mistakenly Signed (Non Est Factum)

· Non est factum: not my deed-not what I signed.

· Before Marvco only needed to show that document was completely different than what you thought you had signed (e.g. not signing will but sale of house) to successfully apply non est factum defense.  Now, also have to show were NOT negligent-onus is on person signing to disprove negligence.

· To be negligent, there must be a duty of care.  If A was careless, however, then no need to prove duty existed b/c makes content/character distinction irrelevant.

· Successful NEF makes K void.

NOTE:  NEF only available to signed documents.

Marvco Colour Research v. Harris et al.

· Harris signed what they thought was an amendment to the date on their existing mortgage agreement without reading the document.  It was later discovered that this wasn’t an amendment but a 2nd mortgage.  As a result of their negligence an innocent 3rd party was implicated when the 3rd party bought the house.
· D relied on NEF.  Problem: it was questionable whether document was completely different and were they negligent in not reading what they signed.
· In this case, SCC said could not claim NEF b/c were negligent in a carelessness sense (not as in torts).  BUT from bank’s perspective, all objective indicia of acceptance are met.
· Can use non est factum only where document was fundamentally different as to content or character from what you thought you signed AND you show you were not negligent. If the contents of K different than anticipated, NEF won’t apply.
· If D signature on the document in question was obtained upon a fraudulent representation and D signed it under belief it was something else, and D was not guilty of any negligence in signing document they are entitled to defence of NEF.
· In the event of a mistake as to the nature or character of K = NEF.
· As to contents and no reasonable care to read (careless) can’t rely on NEF.  This case almost eliminated NEF defense.
Note: Lewis and Marvco often dealt with under mistake but really is interest of 3rd parties.  Real issue is protecting reliance by 3rd party on signed documents.

WRITTEN DOCUMENTS

1. Unsigned Documents

· Usually becomes an issue with respect to clauses excluding liability.

· If you read the condition, you are automatically bound by it.

· If knew of writing but didn’t know of conditions, may be bound if reasonable notice.

· If you signed it, even if you didn’t read it, you’re bound by it unless the document is fundamentally different from the one you thought you were signing and you were not negligent; NEF claim (Marvco).

· TEST: was reasonable notice given to bring conditions to the attention of the customer (onus on person giving the ticket)?  Reasonable notice may depend on nature of the business.

· If you do NOT read it, nor sign it, you are still bound by it if you know there are conditions on the back.

· You can only rely on previous dealings when you can prove the customer had read the conditions in the past - need actual knowledge not constructive knowledge AND assent to conditions (McCutcheon).

Parker v. South Eastern Railway:

· P left bag in cloakroom at D railway station.  Paid and received ticket.  P did not read it but knew there was writing - was limitation clause and a sign was posted. P bag was lost.  P claims for more than the £10 exemption.

TEST:  Was reasonable notice given to bring conditions to the attention of the customer (onus on person issuing the ticket). Reasonable notice may depend on nature of business:

· What is nature of business-how much limitation is fair?

· Ticket was an offer; if customer took and retained it was acceptance. Can get around conditions by saying offer and acceptance took place before conditions imposed or made aware to customer (not reasonable opportunity to reject).

· If one can show that what conditions mentioned/imposed after offer and acceptance then NOT binding.
McCutcheon v. MacBrayne

· D owned shipping business regarding sending car.  Had standard form with lengthy clause limiting liability for almost everything.  P had done business there before but said had never read conditions.  As a result of D negligence, vessel hit rock and sank. On this day, however, P did not sign K.  D argued past dealings is reasonable notice regarding limitations.
· Held: past dealings irrelevant because does not show actual knowledge.  For past dealings to be relevant one has to show actual knowledge (not constructive) to use past dealings AND assent to the conditions.  P did not read conditions in the past and therefore he was not aware what the conditions were.  P was offered oral K w/o reference to conditions.  Receipt was given after K was complete, and therefore no reason to believe it referred to any conditions.  There can be no conditions in a K unless they are brought into it by expression, incorporation or implication.
· D could not show actual or constructive knowledge of the terms.  P won.
NOTE:  Lack of signature is critical in this case.  If signed = K.

Thornton v. Shoe Lane Parking

· P parked at garage; sign said “all cars parked at owners risk”.  No attendant; got ticket from machine.  Was accident, P severely injured.  Trial judge found part P fault and part garage’s.  D acknowledged fault but claimed exemption as ticket said subject to conditions on displayed sign, not responsible for personal and property injury.  To have seen sign P would have had to go out of way after parking car and would take considerable time to read conditions.

· The problem for D: terms introduced after the offer was accepted b/c ticket (stating there were conditions) was issued after money inserted into machine and K complete.

· Court: in above 2 cases, was attendant (offeror) and taking it from machine constituted acceptance.  Here, is machine and cannot reject offer-thus offer is machine being ready to take money, acceptance is putting money in-ticket is just a voucher.  Conditions on ticket must be sufficiently brought to attention before K takes place b/c cannot add conditions after K concluded.  Customer not given sufficient notice of conditions.  Cannot introduce conditions after K accepted.

· Onus on D to prove P knew of conditions.  To get out of liability for personal injury, need something explicit.  Standard is very high.  The standard of reasonableness goes up the more you want to exclude.

· Here, P didn’t know of conditions and D didn’t do what was reasonable, thus D liable.

2. Signed Documents:

Tilden Rent-a-Car v. Clendenning

· After Tilden any signed document is only binding so far as the parties, measured objectively by their expectations, are ad idem to the terms.  

· See Tutorial notes on Signed documents for help.
Note:

· You might have to do something more to exempt yourself out of negligence but in principle, you can do it.  Cannot exempt yourself from doing the very thing you K to do b/c in effect taking away consideration.

· Underlying these cases with respect to “reasonableness” is notion of what is “fair”.

3. Parol Evidence Rule:

Parol Evidence Rule: (not really rule nor is it rule of evidence) Principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing.  Rule usually operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.
· Applies to all extrinsic evidence, not just “oral” and only applies when K is in writing
· Underlying idea behind these cases is that once parties have established written K (within four corners), it alone governs and not evidence outside of it.
· Collateral Agreement: promise to do something in exchange for entering into the main K.  An agreement made before or at the same time as, but separately from, another K.

· Any agreement, collateral or supplementary to the written agreement, may be established by parol evidence, provided that it is not in any way inconsistent with or contradictory to the written agreement (Hawrish).
· Principle: to be able to rely on such onerous provisions when they know customers do not read them, must take reasonable measures to draw terms to the attention of the customer, otherwise it not necessary for party to prove fraud, misrep or NEF (Tilden)

· Reasonable notice depends on what an ordinary person would expect, if it’s different from that, must be drawn to your attention (Tilden).
The following cases include a variety of techniques by which courts have managed to give relief to a party in spite of his signature to a contractual document.

Federal Commerce v. Tradex




[Standard Form K]

· Chartered boat to carry grain “whether in berth or not”.  Court spoke about importance of standard form contracts: 

1. Enable negotiations to be conducted quickly; efficiency.

2. Enable comparisons.

3. Allow courts to interpret them and give them effect.

· This assumes parties actually look at them, terms result from bargaining, parties are in position to bargain, etc (which makes sense in commercial world but not consumer transactions).

· Parties who have bargained on equal terms in a free market should stick to agreement; it is not courts role to determine what is reasonable.

Prenn v. Simmonds

· Simmonds claims he is able to acquire from Prenn interest in ordinary capital regarding agreement of purchase of shares etc. based on condition being met. Prenn claims condition not met; case is about what is meant in K by “profits”.

· Can admit evidence of mutually known facts to help identify meaning of words-look at the common intent as evidenced by words of agreement.

· Can also admit factual background information (context) including objective aim of the transaction to interpret the intention of the parties (here, was to have Simmonds remain in company).

· Courts said clear that profits referred to company and its subsidiaries and found for Simmonds.

· Look at terms of contract itself then look at purpose of agreement but do NOT look at prior negotiation to interpret K (during negotiations parties’ positions change – no way to discern true intention of parties). BUT courts do look at prior negotiations to help understand intent - just do not let it contradict main agreement.

· Note: House of Lords would say cannot look at subsequent actions to determine meaning.  In Canada, SCC would not agree with this and would probably say would look at way parties have interpreted it since helps determine meaning.

Hawrish v. Bank of Montreal

· Action brought by bank against Hawrish who had signed guarantee to pay when dairy company went bankrupt.  Actually signed guarantee to cover present and future debts but thought he signed to cover only the existing debt.  Did not read document before signing, argued PER was admissible to establish that there was a collateral agreement to the main K.  H claimed collateral agreement was oral assurance from bank manager that only present debt was covered and he would be released from guarantee when bank obtained guarantee from directors of company. 

· Collateral agreement: promise to do something in exchange for entering into main K.

· Collateral K are rare and must be proved strictly-especially when varies principal K.  Must be clear evidence of intent to create binding agreement; not so here as collateral K contradicts main K and the main K takes priority-2 agreements have to stand together.

· When there was parol evidence of a distinct collateral agreement that did not contradict nor was inconsistent with the written K, it was admissible.  In this case, oral evidence contradicts written evidence.  Furthermore, there was no evidence to indicate a clear intention to create a separate binding agreement.

· Any agreement, collateral or supplementary to the written agreement, may be established by parol evidence, provided that it is not in any way inconsistent with or contradictory to the written agreement – suggests text is sacrosanct.
· This case later approved by SCC.  PER does not apply b/c collateral K.

Tilden Rent-a-Car v. Clendenning




[Reasonable Notice]

· Clendenning used Tilden on many occasions.  This time, rented car and took added coverage.  He signed it without reading terms and apparent to clerk that he didn’t.  He had never read the terms before.  Clause in K that said customer liable if renter consumes any alcohol. C had had a drink and was in accident.

· Court: to be able to rely on such onerous provision, when knows customers do not read them, have to take reasonable measures to draw terms to attention of party and in absence of such, it is not necessary for party to prove fraud, misrep. or NEF.

· Reasonable notice depends on what an ordinary person would expect conditions to be and if it’s different from that, then have to be drawn to your attention.  Here, terms were beyond what was reasonably expected.  Airport is significant.  Wanted fast transaction.
· Test of reasonable notice regarding unsigned documents is added to signed documents by this case.

· Regarding signed documents (have they given you reasonable notice of the terms you did not expect) and unsigned agreements (the test is reasonable notice).

· Importance of this case:

i. Even if you sign, signature is not decisive.

ii. Failure to disclose is a basis for misrepresentation

iii. Test of reasonable notice regarding unsigned documents is transported into signed documents (when transaction conducted in a hurry)

· To use this principle, have to show:

i. Limit over and above what is reasonably expectable

ii. You did not know about it/it was not drawn to your attention

Gallen v. Allstate Grain

· D promised P that weeds would not grow (oral agt.), P agreed to buy seed from D (written agt), standard form contract, weeds grew, P suffered loss.  P brings action for breach of warranty, collateral K and negligent misrepresentation.

· Issue: Is PER admissible if there is a warranty that adds to, subtracts from or varies the signed K?

· Court: There are many exceptions to the general rule of admissibility (E.g., to prove fraud, misrepresentation, mistake, lack of consideration, claim rectification) to establish collateral agreement.

· Rule: If oral representation is a warranty, try to interpret it harmoniously with the main contract.  If oral representation was intended and understood to form a part of the contractual relations b/w parties, then it is a warranty.  If it contradicts main contract there is a strong presumption in favour of the main contract but this is not absolute where it is clear that intent was to have oral warranty prevail.

· One contract principle: if the contract is drawn sufficiently broad and there is no contradiction between the terms of the oral and written agreement, one can establish that oral representation was essentially part of the contract-the oral representation and written documentation will be viewed as part of the same contract-thus avoid PER

· Two contract principle: the oral representation constitutes a separate contract from the main contract but is equally binding so long as it is not a direct contradiction to the written document-if it is a direct contradiction then run up against PER in Hawrish BUT so many exceptions to the latter, particularly with collateral contracts should be able to find a way around it.

· Comments about Parol Evidence Rule (i.e., a collateral agreement cannot be established where it is inconsistent with or contradicts the written agreement):
i. Two contract or collateral contract exception to the rule. 

ii. Principle cannot be absolute (it’s not a tool for the unscrupulous to dupe the unwary).

iii. By the attention given to the evidence, it is clear that the principle is NOT an absolute one.

iv. If the contract is induced by an oral misrepresentation that is inconsistent with the written contract, the contract would NOT stand and could not bind the party.

v. Rationale of the principle does not apply with equal force where the oral representation adds to, subtracts from, or varies the written agreement, as it does where the oral representation contradicts the written agreement.

vi. Rule is a presumption only – it presumes that there was an antecedent express stipulation not intended by the parties to be excluded, but intended to continue in force with the express written agreement.

vii. Presumption is less strong when standard form contract is utilized

viii. Presumption is less strong where the contradiction is between a specific oral representation, on the one hand, and a general exemption or exclusion clause, on the other, than it would be in a case where the specific oral rep was contradictory to an equally specific clause in the document. 

NOTES:

· Alllstate way to get around Hawrish -“harmonious construction”-construe two agreements together; the limitation of liability applies except when you said you would be

· If cannot, remember Hawrish is not a principle; it is a strong presumption in favour of applying the PER; if the real intent of the parties was to have an oral warranty, the presumption is rebutted.

· If oral agreement was a representation and not a warranty-no remedy in contract—go to tort.

4. Rectification

· Is an exception to the PER, PER does not apply here.

· The judicial alteration of a written K to make it conform to the true intention of the parties when, in its original form, it did not reflect this.  

· Equitable doctrine based on notion of relief from unjust enrichment.  P has to prove parties were in complete agreement about the terms but that they were recorded incorrectly (look at INTENT).

· Burden on P to show clear and convincing evidence and rebut the inference of a bad bargain.

· Not mistake in assumptions, just recording mistakes.

· Rectification is to be distinguished from mistake in assumptions.

· Principle is thus limited to narrow circumstances where contracting parties agreed to all the terms but had made a mistake when putting these terms into writing.

USA v. Motor Trucks

· D contracted with P to make explosive shells for government. K had termination clause stipulating that if the war ended K was terminated.  At end of war, settlement was negotiated which included amount in respect of land and buildings.  A new K entered into regarding costs of buildings as D had to add facilities.  In K had clause that stated all property listed in Schedule A upon termination goes to government BUT in the schedule lands and buildings not listed in K.  P brings action to have them included (rectification).
· Court looked at whether intention of parties (via word and actions) was to include property.  Here, Statute of Frauds requires written agreement for transfer of lands.  If clause excluded b/c of mutual mistake, rectification can be ordered.  If parties intended clause to be in K but inadvertently omitted, then rectification possible.  Carelessness (or unilateral error) does not afford guilty party a defence.  Found was intention to include them.
PROTECTION OF WEAKER PARTIES

1. Minors

· Historically, K entered into by minors could not be enforced (void).  Now: minors do not have the capacity to K but K to buy necessaries are binding if they pay reasonable price (arose from statute; Sale of Goods Act).  Onus on person selling item to prove good is necessary.  But K ratified after the child becomes an adult are enforceable.

2. Forfeitures and Penalty Clauses

· Penalty: Excessive liquidated damages that a K purports to impose on a party that breaches; fixed dmgs unrelated to actual loss.  A penalty is a sum which a party agrees to pay or forfeit in the event of a breach, but which is fixed, not as a pre-estimate of probable actual damages, but as a punishment, the threat of which is designed to prevent the breach, or as security… to insure that the person injured shall collect his actual damages.

· Penalties are not enforceable UNLESS are equal to damages suffered.

· Penalty Test: is it excessive and punitive?

· Liquidated damages: an amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other party breaches (often arise in non-competition clauses; i.e., restraints on trade); bona fide estimate of loss.
· Where the terms of a K specify a sum payable for non-performance, it is a question of construction whether this sum is to be treated as a penalty or as liquidated damages.  The difference in effect is this: the amount recoverable in case of a penalty is not the sum named, but the damage actually incurred.  The amount recoverable as liquidated damages is the sum named.  A judge will not necessarily accept the phraseology of the parties; they may call the sum specified ‘liquidated damages’, but if the judge finds it to be a penalty, he will treat it as such.  Job of the courts not the parties to decide the true sum that is payable.

· Q:  What’s the difference b/w penalty and LD?

· A:  (1) If the sum payable is so large as to be far in excess of the probable damage on breach then penalty.  (2) If the same sum is expressed to be payable on any one number of different breaches of varying importance, then probably penalty.  (3) Where a sum is expressed to be payable on a certain date, and a further sum in default of payment being made, this latter sum is prima facie a penalty, b/c mere delay in payment is unlikely to cause damage.

· Forfeiture: lose right under contract to recover deposit or part-payments.  A provision stating that, under certain circumstances, one party must forfeit something to the other.  Sometimes can be considered a penalty.

· Forfeiture Test: is it unconscionable?

· If there is forfeiture clause: buyer in default can not recover deposit $ unless the clause is a penalty or it would be unconscionable for seller to retain $ (Stockloser).
Shatilla v. Feinstein

· Shatilla bought wholesale dry good business from Feinstein with clause that Feinstein could not be involved in any competition in area for 5 years and if so, was to pay $10,000 for each breach (contract specifically stated sum was not a penalty).  Feinstein did breach and Shatilla sought to recover on the covenant.
· Principle: law allows parties to fix amount of liquidated damages to be paid in case of breach but does NOT allow penalties.

· If genuine pre-estimate of losses then is liquidated damage.  If sum is fixed in excess of damages, assume it is a penalty.  Whether LD or penalty ultimately depends on the circumstances of each case.
· When the damages are capable of being repeatedly breached, presumption of penalty  (Test: is payment applied for every breach?).  Presumption can be rebutted by showing parties considered different amounts of damages per breach and arrived at fair estimate.  

· When sum is said to be liquidated damages but is payable upon more than one breach, some of which results in inconsiderable damage, court may decline to construe it as liquidated damages but rather treat is as a penalty.
· Nature of breach is also important: if a manager of competitor then breach is serious.  If he is a salesclerk, the breach is less serious.

H.F. Clarke Ltd. v. Thermidaire Corp. Ltd.

· Clarke agreed to be sole distributor of products made by Thermidaire and agreed not to sell competitors products.  Clarke breached.  K said in event of breach Clarke is to pay LD in amount equal to ‘gross trading profit’ realized through the sale of competitive products.
· SCC said was penalty because amount grossly excessive and punitive ($92,000 v $240,000) and just because P agreed to it foolishly does not mean “should be left to rue its unwisdom”.
· Does not matter what parties set out as LD if excessive or unreasonable-courts will substitute for a ‘genuine estimation of loss’.

· If you overestimate loss, it is seen as a penalty and it is void; if you underestimate loss, court will hold you to it.  Is that fair?

Result is punitive not unequal bargaining power.

Stockloser v. Johnson






[Forfeiture]

· Johnson sold a plant and machinery to Stockloser in installments.  Clause said if P defaulted on a payment D could take back possession of property and keep all installments.  P and D entered into similar second agreement.  P breached.  D gave notice of rescission on both K.  P wants return of installments on the basis that the clause is penal in nature.

· Court: D not trying to extract punishment or extort; just trying keep $ he has in his possession.  No extortion or oppression, just a forfeiture clause.  Clause was penal in nature but not unconscionable for seller to retain $.  LOOK AT WHAT INNOCENT PARTY LOST NOT WHAT OTHER PARTY GAINED.

· If there’s no forfeiture clause and there’s a breach: K remains open and buyer can perform, or if K is rescinded, buyer can recover $ spent minus cross claim for damages.  Seller can sue for breach.
· If there is a forfeiture clause: party in default cannot recover deposit $ unless the clause is a penalty or it would be unconscionable for other party to retain $. 

· Claim in equity is available when:

i. Clause is penal in nature (as above cases)

ii. Would be unconscionable for seller to retain $ - sum is out of proportion.

In this case, neither and defendant can keep $.

Note: there is no difference between penalty and forfeiture-really same thing but have different tests; with penalty question is; is it excessive and punitive and with forfeiture, is element of unconscionability.

3. Clauses Excluding/Limiting Liability

· Contra preferentum: cardinal rule of construction that says interpret the clause of a contract strictly against the party who included it; interpret them narrowly

Here, be very careful with dates of cases.  Go through development of the law.

Steps to take:

i) Was there a breach?

ii) Is there a clause excluding liability for this breach?

iii) Acknowledge that there is some confusion in this area:

· Difference between majority and dissent in Hunter.

· Some courts continue to apply notion of fundamental breach Beaufort.

iv) Read contract and interpret the terms and if the clause was meant to apply to this would-be breach then apply it (issue of construction); if clause does NOT apply, usual rules with regard to breach apply (Photo and majority in Hunter).

v) Was the agreement unconscionable (if yes, clause does not apply, if not, clause applies) – Majority in Hunter.

vi) Apply dissent test in Hunter – clauses should not automatically lose validity but should be given their natural and true construction and then the court must decide whether to give effect to it in the context of a fundamental breach.  What is reasonable in light of what has occurred (not reasonableness of clause but of what has occurred).

vii) State Conclusion.

Karsalis v. Wallis (1956;Eng.CA)






[FB]

· When fundamental breach occurs, the exemption clauses are no longer valid b/c breach goes to total failure of the obligation; it goes to root of K.  If K is at an end, can’t rely on exemption clause to limit lbl b/c validity of exclusion clause ends w/ K.

Suisse Atlantique v. N.V. Rotterdamsche (1967;HL)

[Eliminates FB]

· An indigestible ruling by 5 different judges that apparently eliminated the FB doctrine.  HL tried to repeal FB doctrine.  In case of FB, must read K and see if exclusion clause applies.  Unlike Karsales, this case was not about consumer protection since the two parties had equal bargaining power.  This ruling lead to confusion in Mitchell, Photo and Beaufort.  FB may have outlived its purpose when Unfair Contract Terms Act enacted in 1977.

Photo Production v. Securior (1980;HL)

· D provided patrol guards for cheap prices.  Entered into K with P to guard their factory.  D’s employee deliberately set fire that caused a lot of damage.  D relied on exclusion clause unless S could foresee damage.  

· Court said because of Suisse Atlantique (notion of FB no longer law)  exclusion clauses are not nullified by FB.  That case said look at clause and if it was intended to apply to this breach, apply it and if not, don’t; determine if applies through true construction of the K.
· To have exemption, wording must be clear to rebut contra perferentum-here was clear; thus no liability (D could rely on clause).

· Read K to see if what occurred was a breach and what the consequences are.  If K does not say anything about this breach, usual rules of breach apply; is issue of construction whether or not clause applies.

· This case eliminated notion of FB until Beaufort.

Beaufort Realties v. Chomedey Aluminum (1980 few months after Photo; SCC)

· D entered into K with P (construction company) to supply and install aluminum windows in apartment building being constructed by P.  K included clause in which D waived rights and privileges to register liens (right over another’s property to protect a debt charged in that property) if P failed to pay advances.  P was dissatisfied with with D’s workmanship and withheld payments.  P did fail to pay advances due under K and D filed a lien against title of property.

· Trial: court said P committed FB (by not paying) and D was justified in treating K as at an end and P could not rely on exclusion clause.  SCC also said was FB - applied Photo Productions.  Must construe K and see if it applies.  

· Here, SCC says they follow Photo but they in fact apply FB doctrine and treat K and terms as extinguished.  Application different than what they say they will do.

· Discussed Suisse Atlantique: interpretation is the true construction of the K is the governing consideration in deciding if the clause is unaffected and enforceable notwithstanding a FB.

· In this case, context of entire K, it said the true construction of the exclusion clause was that the waiver ceased to bind D once communicated that K was at an end.  P cannot rely on it - case re-introduced FB.

Securicor (1982;HL)

· HL made a distinction b/w exclusion clauses, which should be construed contra preferentum and limitation clauses which should be construed naturally.

George Mitchell v. Finney Lock Seeds (1983;HL)


[Reasonableness]

· Denning discusses clauses and freedom of K.  Goes over history of law in this area - he is trying to protect the consumer by imposing a reasonable standard.

· Said courts used “secret weapons” to limit exclusion clauses:

i. “True construction of contract”: courts used it to depart from natural meaning.

ii. “Fundamental breach”: courts said not allowed to apply limitation clauses against a breach that went to the very root of the K.

· Securicor cases said that doctrine of FB no longer applicable (replaced by test of reasonableness) and made distinction between complete exclusion clauses (construe contra proferentum) and limitation clause (construe naturally).

· What courts were really doing was only enforcing clauses they thought were fair and reasonable.  Purpose is consumer protection but Denning gave examples about big companies not the ‘little man’.  GM is wrong, not law in Canada until…Hunter, maybe.

Hunter Engineering v. Syncrude (1989;SCC)

· D entered into K with P for gearboxes.  K included warranty and excluded liability  for damages for consequential loss of use arising from breach of K, fundamental or otherwise-gearboxes were defective and D sued for cost of repairs.  At trial, Syncrude won for breach of statutory warranty and fundamental breach of K.

· Majority (Dickson) unconscionablility: SCC adopted reasoning in Photo: is a matter of construction - interpret terms to determine exactly what parties agreed to.

· Replaced doctrine of FB with rule that holds parties to terms of agreement provided terms are not unconscionable.  Laid FB to rest - deal with unconscionability directly to protect weak from strong.  In this case, clause should be enforced.

· Dissent (Wilson): exclusion clauses should be considered within the entire context of K and deserve to be enforced; BUT when there is a FB is it fair and reasonable to allow party who breached to rely on protection of clause? – That is, they breached in the secure knowledge was no liability.

· Courts must balance desire of allowing parties to make bargains and undesirability of enforcing bargains in favour of repudiating party.

· Clauses should not automatically lose validity but should be given natural and true construction and then the court must decide whether to give effect to it in the context of a FB.
· What is reasonable in light of what has occurred at outset (not reasonableness of clause).
· Disagrees that doctrine of unconscionablitiy should be used as it is too narrow and as it is about inequality of bargaining power and there may be times when is equality and clause still should not apply. - unconscionability is a more uncertain tool.

· In this case, nothing unfair or unreasonable so give effect to clause.

Notes

· Probably no difference in application between Dickson’s and Wilson’s test.

· Cases today still talk about FB and construction-Beaufort still being applied.

4. Unconscionability

· The principle that a court may refuse to enforce a K that is unfair or oppressive b/c of procedural abuses during the K formation or b/c of overreaching contractual terms.  One can look at fairness by examining the outcome or the process.  Better to argue unfair process in unconscionability.

· Procedural Unconscionability: results from improprieties in K formation rather than the terms of the K itself.  For example, is there unequal power, influence or bargaining power?  Does someone make a decision they wouldn’t otherwise make?  Does one party with superior knowledge take advantage of the other?

· Substantive Unconscionability: results from actual K terms that are unduly harsh, commercially unreasonable, and grossly unfair given the circumstances.

· Q:  What’s wrong w/ standard form K?  A: E.g. of one party having monopoly of information and consumer has no ability to determine if K is fair.

Limits of Freedom of Contract (Trebilcock):

· Must determine if the contract is unconscionable based on the results of K.  One way to measure fairness of K is to look at the type of exchange:
i. Paretian Principle: Pareto exchange requires that both parties gain something from the exchange, does not matter if exchange is unequal.

ii. Gordley’s Proposal: each side’s gain must be equal in value (equality of exchange).  Problem: equality of exchange is subjective; ignores wants/needs and there can be non-monetary reasons for exchange.

· Types of incapacities:

i. Transactional incapacity: one knows of the other’s inability to deal with a complex transaction and exploits that incapacity by inducing the other to make a bargain that a person who had the capacity would not make.

ii. Unfair Persuasion: use of bargaining methods that impair the free and competent exercise of judgment and produce a state of acquiescence that the promisee knows or should know is likely to be highly transitory.

· Problems with standard form K:

1. Not usually negotiated

2. No real consent

3. One party imposes terms upon another

4. Manifestation of monopoly: reduction in transaction costs.

5. Imperfect information is provided in the contract.

· Two kinds of standard form K:

i. Mercantile transactions: presumption that terms are fair and reasonable due to equality of bargaining power.

ii. Ticket cases – regular consumers: NO presumption of fair terms; terms are dictated by a party who has the bargaining power.  

Lloyds Bank v. Bundy





[Bargaining Power]

· Bundy, an elderly farmer, was induced by his son’s bank to sign a guarantee of his son’s indebtedness by mortgaging farm; had no independent legal advice; son’s business went under; bank trying to take D house.  B claims he did not know what he was doing.
· Court: in vast majority of cases, those who sign guarantee will be bound but there are exceptions; is need to have uniting principal regarding when to set K aside; there a number of  categories when courts give relief:
i. Duress of goods: strong party has them, weak needs them-K is voidable.

ii. Unconscionable transaction: person in special care and protection, weakness is exploited.

iii. Undue influence: a) wrongful act; b) relationship of power/confidence (fiduciary) give rise to presumption of undue influence; used to gain advantage.

iv. Undue pressure: where special relationship is abused (lawyer-client, parent-child, doctor-patient).  

v. Salvage agreements: rescuer is in strong bargaining position.  Only void if manifestly unjust.

· All categories have single thread: “inequality of bargaining power”.  Other shares elements include: lack of independent advice MAY be fatal (linked to undue pressure), inadequate terms, bargaining power grievously impaired, and undue influence or pressure.  Where there is inequality of bargaining power and terms are unclear, then court may set aside.

· Elements of unconscionability in this case:

1. Terms patently unfair; no one would mortgage house for more than it’s worth.

2. Relationship between bank and father was one of trust and confidence; where father’s natural affection had much influence on him.

3. Lack of independent legal advice.

4. Conflict of interest between bank and father.  Bank did not suggest that father get independent legal advice.

5. Inequality of bargaining power.

· Remedy: K is set aside.  Fiduciary duty existed b/w bank and Bundy.  

· Relief against enforcement of K given when:

i. One, w/out independent advice, enters K where terms grossly inadequate or

ii. When bargaining power is grievously impaired and there is undue influence or pressure (not equated with wrongdoing).

· Independent advice will not always save such transactions.

· In this case, no independent advice, unfair terms, thus K not enforceable.

National Westminster v. Morgan




[Undue Influence]

· Bank agreed to provide loan because difficulty meeting mortgage.  Morgan’s wife had to sign it but did so with some hesitation.  They defaulted on payment. Mr. Morgan died.  Bank trying to get possession of house. Mrs. Morgan arguing undue influence.

· Court: No undue influence b/c no duty owed.  When presumption of undue influence exists, have to prove was used to procure advantage or was wrongful - and also have to have unfair terms.  Prove unfairness to argue undue influence or lack of independent advice.

· Bank/customer relationships not one which normally gives rise to presumption of undue influence.

· Real tool is undue influence-not as Bundy suggested (i.e., inequality of bargaining power).  Principle in Bundy too broad and it should not apply to commercial transactions; this is matter for legislature to consider.

· Here, no unfair terms, banker did what was expected of him (discharged presumption of undue influence) and no duty on bank to ensure she had independent advice. Nothing wrong with this deal and even with independent advice; would have done same thing-thus contract is enforceable.  Must look at circumstances of each case.

· Undue influence with disadvantageous transaction.
Macaulay v. Schroeder Music




[Restraint of Trade]

· Young songwriter entered into standard form K with publishers. P gave exclusive services and power of renewal/termination/publication in D hands— K can be classified as a “restraint on trade”.  P brings motion requesting declaration this is against public policy and void.

· Court: “Was bargain fair?”; test is objective (look at all provisions of K):
i. Test for fairness: Are restrictions both reasonably necessary for the protection of the legitimate interests of the promisee and commensurate with benefits secured to promisor under the K? – need to look at economics of business to determine fairness.  What does it cost to promote?  What are the returns?
ii. Is it in line with industry standards (economics of the industry)
· When there is restraint of trade, courts closely scrutinize for unconscionability (onerous terms a factor to determine if undue influence).  
· Ask whose interests involved in restraint of trade?  Company b/c restrains songwriter from selling songs on open market.  Protects songwriter from unfair use of bargaining power by company.
· Here, K is unenforceable.  Case really about inequality of bargaining power; applying Bundy-unfair use of monopoly power.  Here, court was prepared to intervene b/c process unfair. OR
LOOK TO LEGISLATION FOR RELIEF FOR LOANS
Unconscionable Transactions Relief Act

· Protection where if cost of loan is excessive and transaction is harsh and unconscionable then courts can:

i) Re-open transaction;

ii) Relieve the debtor;

iii) Order creditor to repay excess;

iv) Set aside, wholly or in part, revise or alter the agreement.

· Legislature is basically giving the courts the power to do what the earlier cases had been doing.  Problem still defining what is unconscionable and harsh BUT act does say look at all the circumstances to determine unfairness.

PUBLIC POLICY

General Rule: where one or more parties to a contract undertake to commit an illegal act or an act contrary to public policy, or where the purpose of the act is same then courts have both the power and duty to declare contract null and void.

· If it is possible to sever offending terms, then the contract will still be enforced-courts will sever a provision that is illegal or contrary to public policy as long as severance does not violate intention of parties and result is something we can live with.

Christie v. York (Supp)

· Majort: Freedom of K cited to permit tavern owner from refusing to serve black man.  Freedom of K more important than ending discrimination.

· This case illustrated that freedom of contract is actually a judicial construct that is as limited or as extensive as the judiciary makes it.

· Dissent: Freedom of K is absolute but when license to sell liquor is granted by government then should not have such freedom to pick and choose customer.  When state controls exclusive sale to public, then freedom of K has no application.

· Shows has access to K does not get you very far.  F of K is a court construct and its ambit is determined by courts not parliament.

Ian Ayres: “Fair Driving: Gender and Race Discrimination in Retail Car Negotiations”

· Author and students did summer long study re treatment of white men and women, black men and women.  Study illustrated differentiated treatment-white men fared best, then white women, then black men and then black women.

· Theory: stereotypes and assumptions determined what the dealer was willing to offer.  Suggests gender/race act as substitutes to aid dealer in deciding what they are prepared to pay.  Ability to get fair bargain based on issues completely unrelated to F of K.  Maybe unconscionability should factor in race, gender.

· Illustrated that access to entering into contracts is unequal and is effected by immutable characteristics of the person.   Parties begin the bargaining process in positions that are unequal, suggesting that freedom of contract is exaggerated and may, in reality, be impossible to attain.

· Law of K based on market assumption that everyone has freedom of  K -no in reality.

Farrar v. McPhee (Supp)

· P making claim against estate. P was housekeeper, had relationship with the man of the house, he kicked out his wife.  P had 7 children with her boss, he meant to leave $ to her and property but he died intestate. P says there was oral agreement that he would give her all his property.  P was with him for 22 years, was no divorce.  In alternative to property, claims $25,000 for work done.  Man’s daughter is D.
· P must prove written K exists.  Court did not accept P’s evidence regarding existence of a K. Plaintiff’s quantum meruit claim was defeated on the basis of public policy – immoral relationship. Foundation of relationship was illegitimate and immoral.  Only consideration was immoral activity-contract for sex.  Parties may have been free to enter into an agreement but the court would refuse to enforce it on the basis of public policy because of the “immorality” of the relationship. Plaintiff loses. 
· Deglman: inability to enforce K does not stand in way of claiming services rendered. 

Jones v. Daly

· Almost identical to Farrar except same sex relationship.  D’s are executor’s of Daly who died.  P was Daly’s gay lover.  P and D entered into oral agreement whereupon P gave up work to move in with D, travel with him etc.  Agreed it combined efforts and earnings-P received allowance-were co-habitating.

· D’s argue sexual services were express and inseparable part of K and thus K should not be binding because the law won’t allow for it.  Court agreed-K is unenforceable and based on sex.  Like Farrar—but here there was a clear K-the courts do not recognize same sex relationships.  

· Court imposes their perception of public policy concerns.

Chrispen v. Topham

· P and D lived together.  Had agreement regarding division of expenses.  She paid him rent and kept track of expenses but they broke up.  She owed him rent =$3280.  She gave him promissory note-he brings action for not being paid. P counterclaims for household and other work.

· Court says agreement valid.  His claim was successful.  Court did not accept D’s contention that there was undue influence, duress or unconscionable transaction.  Cannot be argued agreement was for immoral purpose b/c present day social standards counters argument.  Promissory note is acknowledgement of debt.

· D counterclaims for housework.  P says this was not part of the K. D rebuts that they were to have equal status, including sharing of work—court agrees. Cited Hawrish and said non-contradictory parole evidence can be admitted to establish explanatory or collateral undertaking that affected written one and it must be proved strictly.

· Here it was—assessed work at certain wage and P owed her $.

· Avoided PER by saying intent was not to have written K the only part of agreement.  

· Court said it was not concerned about the content of the K.  This decision seems to imply that people are free to enter into K even when the relationship between them has a sexual component, and that the courts will enforce these K.

Quantum meruit: 2 ways to recover

· Based outside of contract: was unjust enrichment; quasi-contract (Delgman). Quantum meruit permits recovery in both K (Chrispen) and non-K (Deglman).

Baby M

· Surrogacy K.  Child bearer does not want to give up child.  Sterns sue child bearer for SP.
· Court said K was void b/c against public policy.  Surrogacy K was void b/c it was contrary to the laws of the state that prohibite money to be used in adoptions, requires proof of mental unfitness before termination of parental rights.  Court said money in exchange for baby taints the entire K.
· Despite child bearer apparently giving consent to arrangement, the court proceeded with custody decision and awarded baby to the Sterns with some visitation rights to Ms. Whitehead.
Notes:

· Is contract law the correct area to be dealing with this issue?  Public policy is alive and an issue in K law.
1. Illegality

· As long as you do not have to rely on the illegality yourself, you can rely on the K (Holman).

· If you entered into K with an intent to break law, K is illegal, cannot recover (Holman).

· If parties enter into K that is “illegal as formed” parties can not rely on it – K is void ab initio (Archbolds).

· Where K is illegal in performance, it is unenforceable by those who intend to do or rely on an illegal act, but it is enforceable by a party who is not relying on the illegal act (Archbolds).

· You can recover from an illegal K if you are the one who is less guilty (pari delicto); the one who is more guilty can not recover (Kiriri Cotton).

Holman v. Johnson (1775)

· P sold to tea to D.  P knew D was smuggling tea into England. D did not pay so P sues for price of tea.  D alleged P can not enforce K b/c P knew of illicit purpose in making the K.

· Issue: can you bring an action under such circumstances?  Principle of public policy is this: “No court will lend its aid to a man who founds his cause upon an immoral or illegal act”. Is K entered into with common purpose that is illegal?  If yes, then illegal in formation.

· Court said although K was contrary to revenue laws, it did not create an inherently immoral K.  P interest in matter ended when he completed the K by delivering the goods at Dunkirk. P wins.  Knowledge of illegal use is not enough.

· As long as you do not have to rely on illegality yourself, you can rely on K.

Archbolds Ltd. v. Spanglett Ltd. (1961)



[Performance]

· D are furniture manufacturers and P are carriers.  Need “A” traffic license to carry goods of others for profit.  D had “C” license – allowed them to carry their own goods but not goods of others.  P had “A” license.  Part of load was carried by P and part by D to Leeds.  On return route to London goods stolen as a result of D’s negligence and P suing for loss. D claim K was illegal b/c P van did not have “A” license.  Here, it’s a legal K that is legal in formation but can be performed illegally.

· Effect of illegality on a K can be threefold:

1. If at time of making K there is an intent to perform it in an unlawful way, the K, although it remains alive, is unenforceable at the suit of the party having that intent.  If the intent is held in common, the K is not enforceable at all;

2. Can prevent a P from recovering under a K if in order to prove his rights he has to rely upon an illegal act.

3. K void ab initio if the making of the K is expressly or impliedly prohibited by statute or is otherwise contrary to public policy.

· Here, regardless of intention of parties, legal in formation unless parties intend to perform illegally.

· Court: it if had been a K to carry goods on a “C” license truck, it would not be enforceable because the K itself would be against the law.  P not to be treated as using the van b/c they supplied the load.

· If parties enter into K that is illegal as formed then it is illegal and cannot rely on it-K void ab initio.  Where K is illegal in performance, unenforceable by those who intend to do or rely on illegal act.

· K of carriage was not expressly forbidden by statute.  Statute did not prohibit carriage but merely regulated the means of carriage.  There was nothing illegal about the terms of the K.  Only way the K could have been performed was illegally but P were unaware of that fact.  K should not be rendered illegal only b/c one of the parties was aware the K was illegal.

· Court must look at following:

i. Intention of the party: did they intend to perform illegal act?  If yes, K is void.  In this case P did not intend to commit illegal act.

ii. Look at statute: does statute itself prohibit the making of a K or just the act in question?  

a) Does the statute expressly or impliedly prohibit K?

i) Was contract such that act could only be performed illegally?

· It does not follow that because it is an offence for one party to enter into a K, the K itself is void.

· If a K can be performed in one of two ways, legally or illegally, it is not an illegal K, though it may be unenforceable at the suit of a party who chooses to perform it illegally.  In this case, there is an implied warranty that the van is properly licensed.  
Notes: 

· Cannot make a claim if you relied on an illegal act-in this case, D could not have made claim against P if they did not pay.

· When dealing with statutes, 2 possibilities:

1. The contract is prohibited-it expressly or impliedly prohibits to formation of contract (question of legislative intent)

2. Statute prohibits the contract if it is performed in a certain way-saying are consequences regarding sale 

· Even if law does not prohibit a contract, a person who a penalty is imposed against may not be able to recover under the K because of their act.

· Note the role of knowledge in Holman: if parties entered into the K with intent to break the law, the K is illegal; if you know K will violate the law, cannot recover.

Kiriri Cotton v. Dewani






[Restitution]

· D took out loan to pay Kiriri £10,000 premium for residential flat.  D then says premium illegal b/c it was in violation of a statute.  At the time of transaction, neither party thought there was any illegality.  The premium was in fact illegal b/c cannot charge for residential premises.
· Court: landlord and tenant not at equal fault, was duty imposed on landlord.
· If the K is illegal in formation, the K is void ab initio, and the only recourse is in restitution, if and only if you are the more innocent party.  General proposition: you can recover from an illegal K if you are the one who is less guilty-the one who is in “pari delicto”-the one more guilty cannot recover. 

· Here, statute imposed duty on the landlord.  Therefore, both parties are not equally guilty. 
PERFORMANCE AND BREACH

Pre-contractual

Fraudulent misrepresentation                       innocent misrepresentation        negligent misrepresentation
· Rescission in contract                           *rescission                                   *damages in tort

· Damages in tort

Contractual

Collateral warranty (oral)

*damages in tort (still perform)                       

condition (rescind & damages)                            warranty(damages)               indeterminate stipulation
                                                                                                                         (look at consequences)

· Rescind: relieves party of future obligations

· Warranty: An express or implied promise that something in furtherance of the K is guaranteed by one of the contracting parties; esp. a seller’s promise that the thing being sold is as represented or promised.

· Condition: a stipulation or prerequisite in a K, constituting the essence of the instrument.  If a court construes a contractual term to be a condition, then its untruth or breach will entitle a party to whom it is made to be discharged from all liabilities under the K.

· Condition Precedent: an act or event, other than a lapse of time, that must exist or occur before a duty to perform something promised arises.  If the condition does not occur and is not excused, the promised performance need not be rendered.

· True Condition Precedent: the performance of K is reliant on a 3rd party.

· When contract is breached, what options does innocent party have?

i. Breach of condition: treat contract as at an end (terminate) and sue for damages.  At moment of termination, future obligations come to an end.

ii. Breach of warranty: contract continues but can sue for damages.

iii. Anticipatory breach: can wait and see or rescind.

iv. Dependant covenant: a condition where your obligation to perform depends on another person performing and if they refuse to perform, you can rescind.

v. Independent covenant: each party independently liable for its promises, regardless of the other party’s actions. You have to perform and sue for damages.

vi. Condition precedent: the fulfillment of your obligation depends on other person fulfilling theirs first.

· Test regarding “root of the contract”—if breach substantially deprives you of the benefit you expected under K.

· If breach goes to root of K, is a breach of condition.  If less serious, is a breach of warranty - is a question of interpretation.

· Courts must classify them in terms of consequences of breach---usually consequences looked at and then classify them.

· Note: you can mutually rescind a K.

· Note: damages to be determined on day of breach (but are not there exceptions?).

· Non-performance of a contractual obligation may not only give rise to an action for damages or specific enforcement but also may have the effect of excusing the party not in breach from that party’s obligations.

Cehave N.V. v. Bremer





[Intermediate Stip]

· Two contracts for sale of citrus pellets to be used in making of cattle feed to paid by installments - “shipment to be made in good condition - each shipment separate K”.  During one shipment of two portions of both K, one shipment was not in good condition-buyers rejected whole shipment and claimed repayment of price—sellers refused.  Buyers then had somebody else buy cargo at much cheaper price and use it for same purpose originally bought.  Trial judge held that “shipped in good condition” was a condition and not a warranty.  For any breach by seller, buyer entitled to treat K as repudiated and sue for damages.  

1. First task is to see whether stipulation, on its true construction, is a condition insofar as any breach of it entitles party to discharge.

2. Second, if not a condition look to extent of breach, if goes to root of contract the party is entitled to be discharged from obligations-if not to root, not entitled to discharge.

3. If anticipatory breach and party believes by other’s words or conduct will not perform in a vital respect by day of performance, also can treat self as discharged.

4. If intermediate stipulation, no right to reject unless breach goes to heart of K.

· Here: stipulation ‘shipped in good condition’ was not a “condition” OR a warranty.  It was an intermediate stipulation (b/c buyer had option to accept a portion of uncontaminated shipment, they did not have right to reject whole) which gives no right to reject unless breach goes to root of K.  Buyer should be bound to accept good unless there is a serious breach fairly attributable to seller.  Buyer entitled to damages but not to rejection.  When buyer wrongfully rejects goods (anticipatory breach), seller can treat K as at an end sue for damages.

· Were goods merchantable?  Test: Was the breach such that the buyer should be able to reject the goods?  Look at definition of ‘merchantable’, purpose for which goods were bought, price (if at market price, buyer would expect them to be good quality), and other relevant circumstances (e.g., provision which gives buyer an allowance off price for shortcomings).  Proper remedy for partial defect is price allowance not complete rejection.  

· Held: buyers not entitled to reject goods but they are entitled to damages for the difference b/w damaged goods and sound goods.

Ormrod J.:

-  Q: Did the parties intend that the buyer should be entitled to reject the goods if they were not shipped in good condition? A: it depends on the nature and effects of the breach.  

Hongkong Shipping

· 2 yr K; Seaworthiness clause.  Ship not worthy for first 6 months and K brought to an end.  Must look at consequences of breach not just nature of breach.  Requires party to make judgment if they were deprived of goods as originally intended.

Panoutsos v. Raymond Hadley Corp.




[Waiver]

· D sold to Panoutsos tons of flour. Each shipment a separate K.  Condition included (for benefit of seller) that payments be with a confirmed banker’s credit.  P did not buy using confirmed bankers credit.  D partially fulfilled K by making some shipments despite P making payment in the wrong method.  D eventually notified P that they would cancel K b/c of breach of condition.  Referred to arbitration.

· Issue:  Did sellers waive term in K requiring payment by confirmed bankers credit?

· It is open to a party to a K to waive a condition which is inserted for her benefit-if later wanted to avail themselves of clause, could do so if they gave reasonable notice.  If they had given reasonable notice that they’d enforce condition and buyer failed to comply, buyer would be in default, and seller’s would be entitled to cancel contract w/o being subject to any claim by the buyer for damages.

· This case is not about estoppel because there was not representation of fact-In High Trees was a promise to the future and the issue was not about whether there was a breach—here was a non-insistence of strict legal rights-is a fine line distinction.

· Also note, in Burrows, no intention to waive and it was about equitable estoppel.

Turney v. Zhilka (1959)



[Condition Precedent - Waiver]

· K for the sale of land (P and buyer was Zhilka) contained condition for benefit of buyer saying “provided land can be annexed and plan for subdivision approved”.  Vendor wrong about how much land he owned.  Town council did not approve annex, buyer decided he would waive condition – vendor refused to sell.  Zhilka sued for SP.  

· SCC: was no right to waive.  K was dependent on future event under entire control of third party.  Until the event occurs there is no right to performance on either side-was a “true condition precedent” and thus cannot waive.  Implication that true condition precedent is for benefit of both parties therefore no one party can waive.

· To allow waiver in this situation would be to re-write terms of K.

· The parties did not promise that it would occur-in absence of such a promise, there is no breach of K until the event occurred.

· Vendor realized it was bad deal and decided not to sell.

· Note: always up to parties to put a waiver provision in the K.

Barnett v. Harrison

· Majority:  Upholds rule in Turney – if parties don’t want to be bound by true condition precedent, then insert a term into K.

· Minority:  a party should be able to waive a condition precedent if inserted for their own benefit.

Breaching Party’s Remedy

Sumpter v. Hedges

· P builder entered into K to build 2 houses and a stable on D land.  P did part work and received partial payment of work done.  P informed D he could not go on with K b/c he had no $.  Court found he had abandoned K.  D then finished work himself by using P supplies that were left behind.  P wants value of materials.  At trial, P awarded value of supplies but nothing for outstanding balance from earlier work.

· Where there is a K to do work for lump sum, until work is complete, price cannot be recovered.  P could not recover on quantum meruit b/c to do so need evidence of a fresh K to pay for the work already done.  Quantum meruit can succeed if building owner does something to infer a new K.  If P had not abandoned K, may have been entitled to recover on quantum meruit on ground D had benefit of work completed.

· When D has no choice about keeping what was done, as in this case, cannot infer new K b/c took benefit.

· Held:  P cannot recover.

· Also note quantum meruit not applicable b/c in Deglman, work was done with expectation of getting something.  Deglman was not a party in breach-here work completed on expectation that when was done, would get paid (if K was breached by owner, could have got quantum meruit.

· To avoid this, K for installments.

· If K for installments and is breach, the Sales of Goods Act p.662, says it is a question of the particular circumstances—a question of fact whether the breach of one installment allows for repudiation of the whole K.

· Waddams-Sumpter not universally followed and court have developed “substantial personal” so when breacher subst performed, can recover minus cross claim for damages.



MISTAKE

1. Misrepresentation

· Asymmetric information imperfections: one party to K is substantially less well informed about some aspect of the K subject matter than the other party.

· Symmetric information imperfections: Both parties are mistaken as to either material facts at the time of contracting or the possible occurrence of future events which may affect the value of the K.

MISREPRESENTATION
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    Of Breach 
· Warranty: An express or implied promise that something in furtherance of the K is guaranteed by one of the contracting parties; esp. a seller’s promise that the thing being sold is as represented or promised.

· Representation: a presentation of fact – either by words or conduct – made to induce someone to act, esp. to enter into a K.

· Misrepresentation: a false statement made before or at the time the K is made, and which induces the K.

· Fraudulent misrepresentation: a false statement that is known to be false or is made recklessly – w/o knowing or caring whether it is true or false – and that is intended to induce a party to detrimentally rely on it.

· Innocent misrepresentation: A false statement not known to be false; a misrepresentation that, though false, was not made fraudulently.

· Negligent misrepresentation: a careless or inadvertent false statement in circumstances where care should have been taken.

· Stipulation: a material condition or requirement in an agreement; esp. a factual representation that is incorporated into a K as a term.

· Q;  How does a warranty differ from a representation?  A: (1) a warranty is an essential part of a K, while a representation is usually only a collateral inducement; (2) a warranty is always written on the face of the K, while a rep may be oral or written. 

· Warranty: affirmation made with the intention of inducing contractual relations (Murray).

· Categories of innocent misrepresentation (Esso):

i) Negligent: damages in tort

ii) Non-Negligent: rescission, NO damages.

· Fraud: intent to deceive or recklessness as to the truth.  Plaintiff must prove this.  Get damages in tort (Heilbut).

· Collateral Warranty: damages.

Heilbut, Symons & Co. v. Buckleton [1913; H.L.]



[Collateral K]

· P bought shares in what he thought was a rubber company. Claims he was induced to believe so by fraudulent misrepresentation of D or alternatively claims damages for warranty.  Nothing in K said it was a rubber company.  P seeks damages.
· If fraudulent misrep then dmgs can be recovered in tort.  If it was innocent misrep then only rescission of the K.  If innocent misrep can be shown to be collateral K then dmgs can be recovered.
· To show there’s a contractual basis for damages, P must show there was a collateral contract and a breach of it.
· Must look at intent of parties (reasonable person standard) to determine if it is a promise or just a representation of fact.  Must show it induced other person to enter into a K.  “An affirmation at the time of a sale is a warranty, provided it appears on evidence to be so intended”.

· If promise, then breach of K and damages.  If representation, just misrepresentation NOT breach of K.  
· Collateral Contract: consideration for the contract was the making of another K.  Very rare, viewed with suspicion and must be proven strictly.  Effect is to vary or add to the main K.
· In this case, statement was in response to an inquiry for information, and the manager did not intend to make a warranty.

· P loses BUT this is the first case where court says there can be a collateral K.  
Bentley Productions v. Smith Motors

· The P, Bentley, told Smith he was looking for Bentley.  D found a Bentley and bought it.   D said it only had 20,000 miles on it since the repairs.  In earlier conversation, D said he was in a position to search the car’s history.  D said he would guarantee car for 12 months including parts and labour. P bought car.  Car had more miles than claimed and was a big disappointment.  Innocent misrepresentation or warranty?

· Intention: depends on conduct of parties, words – what would a reasonably intelligent bystander infer?

· If made for the purpose of inducing the other person to enter into a K, and it does induce the person to K, it is prima facie grounds for inferring a warranty (not collateral K).  Representation was intended to be acted upon and was acted upon.
· Can rebut inference and prove innocent misrepresentation by showing innocent of fault and NOT unreasonable to be bound by the K in the circumstances.  

· D was in position to find out about car, skill and knowledge were important.  Negligence but not fraud.  

· Denning’s test for damages:

i) Was a warranty

ii) Superior knowledge and skill of D

iii) Intended to be a warranty

iv) Reasonable person would be induced to rely upon it.

Esso Petroleum v. Mardon (1976)




[Negligent Misrep]

· The P, Esso, wanted to purchase a vacant site to build a gas station.  P estimated how must petrol would be sold annually but did NOT adjust estimate to take into account planning restrictions that forced them to put pumps at the back of the site where they were only accessible by side streets.  Mardon entered into K b/c of original unadjusted estimate provided to him by Esso’s manager and lost a lot of money.

· Innocent misrepresentation gives no right to damages.

· Prima facie warranty if intent to induce and person has superior knowledge.  Court says there was a warranty – made by a party with special skill and knowledge.  

· Hedley Byrne – representation made in course of negotiation prior to K can give rise to liability in tort (negligent misrepresentation).  Required elements for neg.misrep:

i. Under duty of care to use reasonable care to see that representation is true and advice is reliable (sufficient proximity)

ii. Foreseeable reliance of one party upon information from the other

iii. Person professes certain knowledge or skill

iv. Makes a representation with intent to induce other to enter into K

· Mardon can recover in tort or K.  

· Esso is liable for negligent misrepresentation.  

· Damages – loss Mardon suffered as a result of the misrepresentation/breach of warranty.  Put Mardon in position he would have been in if the K had been performed.  

Sealand of the Pacific v. McHaffie

· P operates oceanarium, enters into K with D as architects, to install floating cement, failed, maker of cement held liable for breach of warranty.  P is suing D as person and as company.

· Note: Maker of cement product held liable for breach of warranty.

· P thought D company would make additional inquiries into cement because of its skill and experience, company didn’t so it’s liable for breach of K.

· Employee not liable in K or for neg.misrep.  Independent of this K there was no duty owed in tort by the employee to SP Ltd.  (Sealand is wrong on this point).

· Note: if Sealand is right in this, then employee does NOT need the benefit of exclusion clauses because he’d never be liable.  

· Rafuse case shows that this is wrong – can sue in tort or in K unless there is an exclusion clause.  

· D as a person did NOT owe duty of care to P so is not liable (no K between them).

· Damages assessed to place P in position it would have been in if the K had been performed (like breach of warranty).  Costs awarded to P to fix problem less the value of the product that was delivered but not paid for.

Murray v. Sperry Rand

· P bought farm machine, based on brochure and D’s statements.  D’s representative visits P farm and D says machine will work for P’s farming needs.  Machine never worked as claimed so P sues U.S. manufacturer (brochure), Canadian distributor and Church (dealer).

· Court found that the P was induced to buy the machine by the representations of the distributor and the retailer and through sales brochures prepared by manufacturer.  Also found dealer induced P by statements he made (warranties; statements were intended to be warranties to induce P into entering K).  Representations made by Church were fundamental to his decision to purchase.  Representations were also collateral warranties.  Church liable.

· Sperry was not party to K but it published brochures and manufactured machine – strong promotional material going beyond simple intent to furnish information – brochure was sales tool intended to be used as one.  Representations amounted to collateral warranty.  Person may be liable for breach of warranty notwithstanding that he had no K relationship with the person to whom the warranty is given.  Intention of parties governs.  No difference that representations were made orally or in writing.  Both parties intended to induce P to buy product.

· Need consideration but it exists because Sperry gets indirect benefit (money from dealer for every sale).

· Collateral warranty is alternative to negligence (duty of care & proximity).  

2. Mistake as to Terms

· Mistake by one party insufficient to invalidate K (Hobbs).
· Mistake by one party as to terms of K and other party knows of mistake, no K.
· Offer and acceptance must be on same terms (meeting of the minds; ad idem).
· A mistake as to nature and quality of goods-insufficient to invalidate K.
· Mistake as to term of K - sufficient to invalidate the K.
· As long as both parties are ad idem to terms of K, their assumptions are irrelevant.
· Seller cannot actively mislead-but more recently, courts even finding there is sometimes a duty to disclose.
· If seller knows buyer perceives different terms of K, no K - but if contracting on same terms and buyer just thinks they are old, is K.
Hobbs v. Esquimalt Railway

· P purchased land from D agent with no reservations.  D claimed agent had no authority to convey minerals.  P seeking SP.  D alleged mistake.
· Was there a K given the alleged mistake?
· Required for K: meeting of the minds-here, dispute over meaning of the “lands”.
· Test: regarding if K is void by mistake, objective-What would a reasonable person in Hobbs’ position think the terms mean? (parties’ own understanding and intention irrelevant).  Mistake by one party will not suffice to invalidate K

· D alleged mistake of terms b/c “land” was meant to mean ‘land minus the minerals’.  Court said it is unreasonable that 3rd party would interpret land in this way.  Seller’s mistake was careless.  SP not unreasonable or unconscionable.
· Dissent: said no K because no meeting of the minds.  D thought they were selling lands w/o minerals and P thought he was buying land with minerals.  Neither party would have entered K under these terms. 
Raffles v. Wichelhaus

· P sold cotton to D to arrive on ship called “Peerless” in Liverpool from Bombay.  Ship arrived but D refused to accept delivery b/c there were 2 ships called Peerless but they sailed from Bombay at different times.  P and D had different ships in mind.

· P argued time of sailing was not part of K and that the ship that delivered cotton was immaterial as long as it was called Peerless.  D said purpose of identifying ship was to bring K to an end if ship was lost at sea.  D argued existence of two ships with same name created a latent ambiguity, there was no ad idem, no K.

· Judgement for the D - no meeting of the minds-no K (did not use Hobbs test because no way to determine and resolve it objectively).  Court said this case was imposing on the D a K different from the one they entered into.  Court likes the dissent in Hobbs.  Hobbs is better law than Raffles.  2 possible objective meanings here.

Henkel v. Pape






[3rd party mistake]

· P and D made guns.  In negotiations, D said he was possibly interested in 50 guns.  Telegram sent but misread as saying send “the guns” instead of send “three guns”.  P sent 50 and D refused other 47.

· Where there’s no meeting of minds, there’s no contract b/c telegrapher was authorized to send for 3 not 50 rifles (used subjective test; intention of buyer – not like Hobbs).  No K for 50 rifles existed.  Court is saying that the consequences of the error b/w the buyer and telegraph company should be born by the seller.  Problem: there’s no real contract for three rifles either because offeree (seller) has no way of knowing that purchaser wants three rifles.  

· This case is probably wrong b/c mistake of one party not sufficient to void K.

Smith v. Hughes

· P took sample of oats for horses to D. D took sample away and then ordered some. D then complained oats were new and that he had K for old oats. D claimed P said they were old, P denies.

· Issue:  Will silence of the seller or self-deception by seller entitle buyer to void K?

· Courts will sometimes find duty to disclose and if no disclosure, can be a misrepresentation.

· If you can show seller knew buyer thought they were contracting for old oats (and not merely that were old oats) may be mistake.

· Test: Mistake as to the nature of the goods is irrelevant even if it is known by the seller but a mistake as to the terms is not since there is no consensus ad idem therefore no K and no obligation.

· If vendor makes no representation as to the soundness of goods, and has not contracted for sound goods, then buyer is bound and cannot recover.

· If seller knows or ought to know the buyer believes ‘old oats’ is a stipulation in the K then K is void.

· If seller does not know the buyer believes that ‘old oats’ is a stipulation in the K then K valid.

· Seller under no liability unless buyer’s mistake was because or concealment of fact by seller or seller had a duty to communicate fact.

COCKBURN:

· Rule: if sale made without express or implied warranty and buyer has full opportunity to inspect and buys them caveat emptor applies (buyer buys at own risk).

· No legal obligation for seller to state oats were old or new.  Here buyer made mistake as to nature of goods-no impact on K and thus not entitled to reject the product.  Seller said nothing about oats being old or new and even if seller thought D wanted old oats, did not have to say anything.  Two minds not ad idem as to age of oats.   Silence does not permit buyer to void K.

BLACKBURN:

· Buyer cannot rely on P silence to refuse delivery.  Jury would not understand difference b/w sale of oats believed to be old and sale of oats warranted to be old.

HANNEN:

· Jury misunderstood direction.  B/c buyer had sample of oats before making purchase, D not entitled to claim mistake. 

3. Mistake in Assumptions

A common/mutual mistake will set K aside if:

· Buyer attempts to buy something already owned.

· Mistake as to existence of subject matter (e.g., K to buy sunken ship).  If seller knows this, will be breach of K.

Mistake, Disclosure, Information (Kronman):

· Casually obtained information must be disclosed

· Deliberately acquired information does NOT need to be disclosed.

Legal Secrets (Scheppele):

· Deep secrets: secrets that other party knows nothing at all about, unresponsive to effort.  Duty to disclose.

· Shallow secrets: secrets about which the other party has at least some shadowy sense.  Know of its existence and can decide whether a search will be worth one’s effort.  Responsive to effort.  No need for disclosure unless one party started with a large advantage or if secret would seriously injure someone.   

· Court follows this more than Kronman’s view but they still usually decide there’s no duty to disclose.

Bell v. Lever Bros.

· D had employment agreement with P (first K).  D and P entered into an agreement to terminate the employment agreement for $30,000 (2nd K).  D then discovered that P had been making money on the side of his job, D brought claim to recover the $ due to breach of K, fraudulent misrep and mistake.  D wants 2nd K to be void or voidable.

· Misrepresentation:  House of Lords said there is NO duty to disclose unless there is a fiduciary relationship.  No misrepresentation.

· Mistake: Lever mistakenly assumed that 1st K had not been broken.  Court said it was mutual mistake – K is void when:

i. Before or at the time of contracting if the subject matter of the K is destroyed;

ii. Mistake as to quality of the subject matter – only if the thing is essentially different (sufficiently fundamental) from the thing that was promised.  (CML decision).

· Court says standard of sufficiently fundamental is extremely high.

Solle v. Butcher







[Equity]

· P rented a flat from the D, both believed that it was NOT covered by the rent control statutes but it was.  P sues to pay lesser amount and says K is void for mistake.  

· Does this fall within Bell v. Lever Bros? Was this a fundamental mistake?

· Denning treats this under the jurisdiction of equity—while K may not be set aside at CML the court may be able to do so in equity.  The courts of law and equity had already been fused which Denning appears to overlook therefore not a terribly convincing argument.  Suggest that a mutual mistake does not make a K void unless it is fundamental.  Denning says you can get around it in equity.

· A contract is liable to be set aside, in equity, if parties were under common misapprehension as to facts or as to their respective and relative rights, provided misapprehension was fundamental and that the party seeking to set it aside was not himself at fault.
· Denning says that the K is voidable under equity as opposed to Bell v. Lever which would have made it void.

· Judgment for D on terms that P must elect between rescission and staying at the full rent.

Maggee v. Pennine Insurance (CA)

· P entered into K for car insurance with D.  P signed declaration that he had a license (but did not).  Assumed that P was innocent (he just signed, someone else wrote words) therefore no issue of fraud.  Although original policy could have been set aside on grounds of misrepresentation.  P son was in an accident and P filed claim.  D agreed to pay for the accident and wrote a letter.   If P accepted $, he gave full release of its obligations under the insurance K.

· Issue: accepting that agreement to pay money was an agreement of compromise—is it vitiated by mistake?

· Mutual mistake in assumption that policy was good and binding.
· Denning applies his decision in Solle: ”a common mistake even on a most fundamental matter, does not make a contract void at law: but it makes it voidable at equity.”
· Denning concluded-Mr. Magee had no valid claim on the insurance policy.  It is not equitable that he should have a good claim on the agreement seeing as it was made under a fundamental mistake and it would not be fair to hold the insurance company to an agreement that they would not have dreamt of making if they had not been under a mistake-therefore should be set aside.

Test: 1. Is there a common mistake in assumption? If yes, then liable to be set aside in equity.  2.  Is this the type of case that ought to be set aside?  Look at what is fair and equitable.

Bell and Magee: in both cases parties entered into 2nd K on basis of a common mistake in assumption that the 1st contract was valid and that the parties could only be released from their obligations by payment of money.  Note: Denning’s judgement is equity has been followed.

R. v. Ron Engineering

· Contractor submitted tender, after submission made and realized there was an error, other bids were lower, phoned D and said was calculation error and tender not as submitted. D accepted tender and P refused to perform, D kept deposit. P wants deposit back-said terms of K not understood by both parties like Smith.
· Before this case, courts followed Smith and said you cannot accept tendor if know other party made a mistake.  That is, w/draw can be made prior to acceptance as long as it contained a mistake which affected fundamental term of K.
· (1) contract A - a unilateral contract - was entered into when tender was submitted - and no one was mistaken as to the terms of that contract (2) contract B does not exist unless the tender is accepted - which will then be an offer and the tenderor has the option whether to accept or not - and that is where the mistake would come about - the tenderor would claim mistake under contract B - BUT they already lost their money - so now argue penalty and forfeiture clause 
· Held: D was allowed to retain tender deposit.  Ron Engineering loses.
· Case important regarding showing that courts will use unilateral contracts for stating mistake irrelevant.
M.J.B. Enterprises v. Defence Construction

· Tenders submitted.  In tender documents a clause stated that “the lowest or any tender shall not necessarily be accepted”.  MJB was the second lowest tender.  Sorochan received K.  But Sorochan included in tender a note that qualified the bidding price b/c of uncertainties about pricing.  Other bidders said the note invalidated the tender.  Sorochan said it was a clarification.

· Does the inclusion of the privilege clause in the tender documents allow D to disregard the lowest bid in favour of any other tender, including a non-compliant one?

· In Ron Engineering, it was held that it is possible for a K to arise upon the submission of a tender and that the terms of such a K are specified in the tender documents BUT bid is not irrevocable in all tendering contexts.  That is, it is always possible that K’A’ does not arise upon the submission of a tender, or that K’A’ arises but the irrevocability of the tender is not one of its terms – all of this depends upon the terms and conditions of the tender call.

FRUSTRATION

· The doctrine that, if the entire performance of a K becomes fundamentally changed w/o any fault by either party, the K is considered terminated.

· Frustration involves events that occurred AFTER contract is entered into, unlike mistake where events occurred BEFORE contract.

· Unknown risks can be managed in a rational manner.  The key is to define the unknowns broadly.  

· Impossibility could be treated as breach of K or it might discharge the duties under K (assigns risk to promisee).  If the promisor is the superior risk bearer, nonperformance should be treated as a breach of K.  Superior risk bearer is party that is the more efficient bearer of the particular risk in question, in the particular circumstances of the transaction.

Paradine v. Jane 





[Rule of Absolute Promises]

· P had leased land to D but D had been ousted by a foreign prince.  D claimed he should not have to pay rent since he was unable to use the land, through no fault of his own.  
· If the parties don’t indicate where the risk is to fall then you simply follow the terms of the contract.
· Held: Lease was binding.  When the party by his own K creates a duty or charge upon himself, he is bound to make it good, if he may, notwithstanding any accident by inevitable necessity (act of God), because he might have provided against it by K.

· Duty imposed by law: if the party is unable to perform it without any fault of his own then the law will excuse him.
· Here the duty was created by himself—freedom of contract—therefore obligations undertaken by contract are binding.
· NO justification for getting out of a contract because you voluntarily assume the risk.  Subsequent unforeseen events have NO effect on the contract.  

Taylor v. Caldwell 



[Relaxes the Rule of Absolute Promises]

· K for use of a hall for concert.  The day before concert, hall was destroyed by fire. P are suing for the use of a hall.
· Issue:  Neither party foresaw fire, who bears the loss?
· Held:  For the defendant, music hall wins.
· General rule: a party to K must perform or pay damages for not performing, even if unforeseen events have rendered performance burdensome or impossible.  Rule, however, applies ONLY when “the K is positive and absolute, and not subject to any condition either express or implied”.

· Court held that the continued existence of the hall was an implied condition of the K.  The K is to be construed as a positive K subject to an implied condition that the parties shall be excused in case performance becomes impossible from the perishment of the thing without default of the contractor.  Here, court found parties contracted on the basis that existence of music hall was essential to fulfillment of K.  P excused from paying money and D excused from providing the use of hall.
· Excuse is by law implied because from the nature of the K it is apparent that the parties contracted on the basis of the continued existence of the particular person or chattel.
· Maintained pretence that the court is upholding the will/intention of the parties.
· K was frustrated; both parties are excused from obligations under K.
Parradine - must use express condition.

Taylor - the condition of continued existence of a thing is an implied condition.

Krell v. Henry

· P rented room to D for the purpose of viewing the Kings coronation.  D agreed to take the room and gave £25 deposit.  Coronation cancelled because of Kings illness.  D refused to pay balance owing. 
· Court found there was an implied condition in K that the procession would take place.
· Issue: under the circumstances, does D have to fulfill his end of the agreement, or are the parties discharged of further obligations due to frustration of the K?
· Held: foundation for entering into K was not an implied condition-moves from this to underlying assumption/understanding (i.e., That the rooms were for the purposes of viewing).  
· Key is to look at surrounding circumstances and the substance of the K. Does the K need for its foundation the existence of a particular state of things?  One must ask:

1. What, having regard to all the circumstances, was the foundation of the K?

2. Was the performance of the K prevented?

3. Was the event which prevented the performance of the K of such a character that it cannot reasonably be said to have been in the contemplation of the parties at the date of the K?

If yes to all three, then both parties are discharged from further performance of K.

· The taking place of the coronation was regarded by both parties as the foundation of K.  If common purpose is frustrated, then K is frustrated.  P had contracted for a license to use the rooms for a particular purpose and none other.  The performance of K was prevented by an event that was NOT within the reasonable contemplation of the parties at the date of K (illness of King).  Therefore both parties are discharged form further performance (court did not address whether P should recover deposit because he w/drew action).  Takes it a step further than Taylor (i.e., no destruction involved/upholds common purpose of deposit).
Aluminum Co. of America v. Essex Group

· Corporation entered into K.  K price determined by complex formula that considered various factors including labour costs, price of power, etc, based on approved indices.  Over time, cost of power rose much faster than anticipated, therefore, A’s production costs increased dramatically.

· Mere change in price range does not amount to impracticability.  Frustration must be so severe that it is not fairly to be regarded as w/in the risks that he assumed under K.  Here, frustration arose from P severe disappointment of purpose in making the K.  That is, principal purpose was to make $ but P proved they would lose $60M.

· Mutual mistake occurred in calculating the price escalation – the parties undertook a closely calculated risk rather than the limitless one.

· Mistake of fact argument: mistake as to formula working-proceeded on this notion
· Consequences: Bell: contract was void.
· Solle: voidable.
· Treat as frustration: formula worked but unable to account for crisis
· Contract isn’t frustrated-just going to cost a lot more than anticipated—a matter of degree=loss of 75 million dollars.
· Remedy: Re-work formula and try to make K work.
Fibrosa v. Fairburn Lawson

· D were English manufacturing company, and P were Polish textile company.  D sold machine to P; clause in K provided for reasonable extension of delivery if delay was caused by any cause whatsoever that was beyond D reasonable control.  Deposit paid. War broke out and K could not be fulfilled.  P wanted deposit back but D refused b/c large amounts of work had already been done.  P brings action for SP, breach of K or return of deposit.  D alleges K was frustrated and P have no right to return of deposit.
· Past cases said you could NOT recover $ because obligations of parties under K come to an end when K is frustrated – the loss lies where it falls.  K is valid up until time of frustrating event.  If money was due for delivered goods before frustrating event, seller could retain money.  

· P can recover $ paid for a consideration which had wholly failed.  No consideration for deposit paid so P should get it back.  D has no contractual right to recover but does have a quasi-contractual claim.  Court said there is a failure of performance that justifies restitution.  

· If money is due but is not paid before the frustrating event, theoretically you can recover it BUT you can not keep it if there is a total failure of performance.  Developed restitution-recognized this remedy in the context of a frustrated K.
· The company that paid £1000 is out of pocket for what occurred.
· After the frustrating event: if the one party has money you can claim it on the basis of quasi-contract.
Frustrated Contracts Act

· Gives the court jurisdiction to apportion costs.  

· Neither party is at fault – both parties must share the loss.  (s. 3)



Because the breach went right to the heart of the contract  therefore payment of damages ($112) was not enough.  Chicoutimi Pulp is a starting point but in this case the relief we saw in Chicoutimi pulp would not be enough.








Similar case to Peeveyhouse except the decision is exactly the reverse. 





 Maybe because it was a Willful Breach by Wunder?





Did not communicate the special circumstances or the urgency of situation so they could not claim loss of profit damages.





Allowed on First part of Hadley and Baxendale but not on the second part.





Same type of test as we saw in Chicoutimi Pulp?  The finding of remoteness but a limit on the damages.  It was too remote from the point of the breach to the point to floss to award the second part of the test for remoteness.











This is a very narrow view of aggravated damages: determined that would only award punitive damages if it was something that could be assessed in or was actionable in a TORT sitution.








