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 Privity of Contract

	[image: image67.wmf] 

Agency

[image: image1.png]A—P

|2
3




	Agent(A) employed by Principal(P) with Third Party (3rd)
	A may also be contracting party

P can be bound even if 3rd is not aware of P

P can be bound even if A had no authority to act as agent if P ratifies contract. (or under Canada Corporations Act, if a reasonable person would have thought A had authority)

If 3rd is not aware of P, 3rd may also sue A

	Assignment
	Debtor(D) owes Creditor(C), C assigns debt to A
	D cannot be prejudiced by the assignment and may use any defence available with C.

	Trust
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	T and C may agree that T will hold B’s promise to do something for C on trust for C
	A’s unwillingness to sue B will not prejudice C’s right to claim

	Carman Construction v. CPR 

1982 S.C.C.
	CPR guy says there’s 7500 yards3 but it’s 11000

“too bad”, says SCC
	Agent cannot bind Principal without authority unless

P has represented that A has authority or
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It would be reasonable for 3rd party to think A has the authority

	Dunlop Pneumatic Tyre Co. Ltd & Selfridge & Co. Ltd.

1915 UK HL
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Basic Principle
	“My lords, in the law of England certain principles are fundamental. One is that only a person who is a party to a contract can sue upon it. Our law knows nothing of a jus quaesitum tertio (rights of a 3rd party) arising by way of contract.”

	Scruttons Ltd. v. Midland Silicones Ltd., [1962] UK HL
	Stevedores held liable for negligence
	Illustrates economic inefficiency of doctrine of privity. Stevedores forced to double-insure goods.

Led to use of  “Agency” in shipping contracts

	New Zealand Shipping Co. v. A. M. Satterthwaite & Co. (The “Eurymedon”), [1975]

ITO-International

1986 SCC
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Stevedores not liable because “Agency” mentioned on Bill of Lading

“Himalaya Clause”
	1. Must be clearly written in Bill of Lading that stevedores covered

2. Must be specified that carrier is contracting as agent

3. Carrier must have authority to act on behalf of stevedores

4. Consideration would still have to be present if contracting party claims to be an agent, but not a problem if case is similar to stevedores work for carrier also being work for shipper. (see Scotson v Pegg)
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Greenwood Shopping Plaza Ltd. v. Beattie, [1980] 2 S.C.R. 228
	Canadian Tire welders torch shopping centre
	Employees not protected if employer does not contract on their behalf to indemnify them for liability, even if employer is indemnified

To distinguish:

(1) Greenwood was a lease of premises,

(2) Greenwood contract provisions were not “general limitation of liability clauses”

(3) No evidence that the parties in Greenwood intended to confer benefit to the welders 

(4) Clear and precise words limited the application of the insurance provisions to the parties to the lease, the appellant and the company

(5) the parties seeking to obtain benefits from the contract in Greenwood Shopping Plaza were viewed as complete strangers and not third party beneficiaries

	London Drugs Ltd. v. Kuehne & Nagel International Ltd., 

[1992] 3 S.C.R. 299
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Kuehne and Nagel forklift men wreck expensive transformer
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	To extend a liability limitation to employees:

1)  The limitation of liability clause must, either expressly or impliedly, extend its benefit to the employees (or employee) seeking to rely on it; and

2)  the employees (or employee) seeking the benefit of the limitation of liability clause must have been acting in the course of their employment and must have been performing the very services provided for in the contract between their employer and the plaintiff (customer) when the loss occurred.

Unexpressed or implicit third party beneficiaries?

5. employees necessary to carry out the employer’s obligations, 

6. identity of interest with respect to contractual obligations,

7. Π knows employees would performing the obligations, and 

8. the absence of a clear indication in the contract to the contrary

	Laing Property Corp. v. All Seasons 

Display Inc

2000 BC CA
	Fire in Guildford Shopping Mall starts in Santa’s Castle
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	Intention to benefit the employees? 

9. the identity of interest between employer and employee, 

10. the tenants’ knowledge of that identity of interest, 

11. and the performance by the employees of services which were provided for by the contract. 

Discretionary Services under an agreement are still services performed under the agreement

If there are services provided, it is okay for the contract to be a lease
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Legislative reform?

Must protect contracting parties ability to change contract

Covered 3rd Parties:
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Drivers – Insurance Act, RSO 1990, c.1.8

Employees in union shops – Labour Relations Act, 1995, S.O. 1995

Mortgage transferees – Mortgages Act, RSO 1990

Consignee of goods – Mercantile Law Amendment Act RSO 1990

	Criticisms of Privity

preventing a third party from relying on a limitation of liability clause which was intended to benefit him or her frustrates sound commercial practice and justice. 

It does not respect allocations and assumptions of risk made by the parties to the contract and it ignores the practical realities of insurance coverage. 

it permits one party to make a unilateral modification to the contract by circumventing its provisions and the express or implied intention of the parties. 

it is inconsistent with the reasonable expectations of all the parties to the transaction, including the third party beneficiary who is made to support the entire burden of liability. 

The doctrine has also been criticized for creating uncertainty in the law.

	Murray v Sperry Rand Corp

1979 Ont HC

[image: image7.jpg]



	forage harvester brochure says it cuts 45 tons, it only cuts 16
	Callateral Warranty: an affirmation made with the intention of inducing contractual relations is a warranty
No contractual relationship? A person may be liable for breach of a warranty notwithstanding that he has no contractual relationship with the person to whom the warranty is given.
“Some other act for the benefit of the manufacturer” Purchas of product from dealer


 Offer and Acceptance

	Pre-Offer
	Invitation to treat
	e.g. Request for Proposal, newspaper ad, price list

	Smith v Hughes
1871 UK QB
	Objective Approach
	“If whatever a man’s real intention may be, he so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the other party, and the other party upon that belief enters into the contract with him, the man thus conducting himself would be equally bound as if he had intended to agree to the other party’s terms.”

	Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd

1952 UK QB
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	Goods displayed on shelves are only an “invitation to offer”, the customer makes an offer to buy at the cash register.

Silly decisions have resulted, like Fisher v. Bell – display of knife not an “offer to sell a knife”; R v. Dawood – price tag switch fraud, but not theft.

	Lefkowitz v Great Minneapolis Surplus Store

1957 Minn SC
	Store withdraws offer of cheap fur coat to man who stood in line
	There is an offer if 

it was reasonable for the acceptor to think an offer was being made and not a surprise to the offeror to take it as such

[image: image73.jpg]


there was certainty of terms

	Tinn v Hoffman & Co. 

1873 Ex Ch
	Simultaneous identical cross-offers
	There is no binding contract unless one party sends some form of acknowledgement or acceptance.

	Dickinson v Dodds

1876 UK CA
	48-hour written offer to sell house, sold to someone else
	In the absence of consideration, a promise to keep an offer open is not enforceable.
	Time

	Felthouse v Bindley
1862 Ex Ch
	“If I don’t hear from you, we have a binding contract on my terms.”
	One person cannot force another person to respond or to be in a binding contractual relation
	Mode

	Wheeler v Klaholt

1901 Mass SC
	Silence
	Silence may be sufficient if the parties are already in a relation from which it would be reasonable to expect a response to the offer.

	Consumer Protection Act

RSO 1990
	Unsolicited Goods and Credit Cards
	s. 36(1) provides that a person who receives unsolicited goods cannot be made responsible for their price, or even returning them.

s. 36(2) provides that credit arrangements must be in writing.


Postal Acceptance

	Household Fire & Carriage Accident Insurance Co. Ltd. v Grant

1879 UK CA
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	Postal Acceptance Rule:

the contract is made when the offeree puts the notice of acceptance into the mail

in the absence of a stipulation to the contrary made by the offeror

if acceptance is not received, offeree must provide reasonable proof of having mailed the acceptance to the correct address.

	Byrne

1880 CPD
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	If the postal rule does not apply, then an offer can be revoked at any time before the offeror receives acceptance

	Schiller v Fisher

1981 SCC
	Counter-offer initialled before deadline, but mailed late
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	Generally, the fact of acceptance of an offer must be communicated to the offeror before acceptance is complete and a binding contract is created.

it is open to the parties to such a transaction to specify the mode and time of such communication, and to vary the method of communication should they choose.

The communication of the acceptance, may be made after the deadline for acceptance, if not clearly specified 

Voluntarily entering into exchange of mail affects determination of what is a reasonable time period

	McCunn Estate v Canadian Imperial Bank of Commerce

2001 Ont CA
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insurance premiums deducted after insured reaches cut-off of age 70


	Majority
	An offer or acceptance must be an intended act

An administrative oversight is not an intended act.

Where a party knows of another’s mistake, or should reasonably know of it, she cannot expect that the law will permit her to take advantage of it, particularly in circumstances where it was neither relied on it nor acted on in the reasonable expectation that the contract existed

	
	Dissent
	A party who sets up automatic processes without “the periodic monitoring of a thinking human being” must be deemed to have intended the consequences of these actions


`
	Kanitz et al. v. Rogers Cable Inc.

2002 Ont SCJ

Rogers adds arbitration clause to user agreement 
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	Amendment Clause is all okay
	We may change, modify, add or remove portions of this Agreement at any time. 

We will notify you of any changes to this Agreement by posting notice of such changes on the web site, or sending notice via email or postal mail. 

Your continued use of the Service following notice of such change means that you agree to and accept the Agreement as amended. 

	
	Electronic contract?
	not unreasonable for persons who are seeking electronic access to all manner of goods, services and products, to have the legal attributes of their relationship with the very entity that is providing such electronic access, defined and communicated to them through that electronic format.

	St. John Tug Boat Co. v. Irving Refinery Ltd., 

1964 SCC
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	the plaintiff made a new offer to the defendant to render the same services at the same rate. 

by continuing to make the stand-by services available after the extension period, and 

by sending invoices which showed that the same rates were being charged, 

This offer was accepted by the defendant by its conduct of using the services from time to time.

	Fax
	
	

	Rolling v Willann Investments 1989 Ont CA
	Fax transmission of offer
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	A fax transmission is a valid method of delivering an acceptance unless otherwise specified by the offeror.

Even if the option agreement was made before faxes existed.

“Where technological advances have been made which facilitate communications and expedite the transmission of documents we see no reason why they should not be utilized.”


Where is an Offer Made?

	Ontario Rules of Civil Procedure, RRO 1990, Reg 194, rule 17.02
	the court has jurisdiction over an absent defendant in respect of a “contract made in the jurisdiction”
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Eastern Power Lte. v Azienda Comunale Energia and Ambiente

1999 Ont CA

Δ signed letter of intent in Italy, faxed to Π who signed in Ont.
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	The choice of the appropriate forum is designed to ensure that the action is tried in the jurisdiction that has the closest connection with the action and the parties

	
	a. the location where the contract was signed
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	The general rule of contract law is that a contract is made in the location where the offeror receives notification of the offeree’s acceptance

the postal acceptance rule: when contracts are to be concluded by post the place of mailing the acceptance is to be treated as the place where the contract was made.

Instantaneous transmission rule: an acceptance by facsimile transmission should follow the general rule of contract formation, not the postal acceptance exception.

	
	b. the applicable law of the contract
	12. If the parties agree that the courts of a particular unit shall have jurisdiction over the contract,

13. the legal terminology in which the contract is drafted,

14. the form of the documents involved in the transaction,

15. the currency in which payment is to be made, 

16. the use of a particular language, 

17. a connection with a preceding transaction, 

18. the nature and location of the subject matter of the contract, 

19. the residence (but rarely the nationality) of the parties,

20. the head office of a corporation party to the contract, 

21. or the fact that one of the parties is a government.

	
	 where

c. the majority of witnesses residee (not so important when $millions at stake);

d. the  key witnesses are,
e. the bulk of the evidence will come from,

f. the factual matters arose, 

g. the residence or place of business of the parties is.

h. loss of juridical advantage would take place

	De Savoye v Morguard Investments Ltd

1990 SCC
	Relaxation of arbitrary rules
	Whether the courts of one province may properly assert jurisdiction over a person not present in the province may be limited by the Constitution Act, 1867 and should not depend solely on artificial rules related to contract formation.


E-Commerce

	Electronic Commerce Act, 2000 SO 2000 c. 17
	Similar acts in other jurisdictions
	electronic documents and signatures are valid

No regulation of 

how contract is formed,

which courts have jurisdiction

what legal rules govern

	Consumer Protection Act, 2002

DRAFT
	Proposed Legislative Response
	Internet contracts – ISPs amendment clauses:

must specify what clauses are subject to amendment

provide option of new or old version

mandatory advance notice of nature of amendment

	
	Email Acceptance
	General rule applies – where offer is received is where contract is made

Instantaneous transmission rule

Advantage: e-commerce vendors have only one jurisdiction’s laws to consider
Disadvantage: consumers may not be protected by CPAs

	Rudder v Microsoft Corp

1999 Ont SCJ
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	MSN has clause that all disputes go to court in King County, WA
	User agreement terms are not “fine print”

Forum selection clause is okay. 

Not recognizing these terms would result in chaos.

Examples of: courts do not like to stand in the way of technology; law students don’t get to say they’re “unsophisticated buyers”

	North American Systemshops Ltd v King 1989 Alta QB
	Shrink-wrap software with contract inside
	Contract made before package opened, so terms in user agreement come too late

	ProCD Inc v Zeidenberg

1996 USA
	
	A software producer may impose terms if

22. visible indication there are terms inside the box

23. buyer is advised of right to return for refund

	Kanitz et al. v. Rogers Cable Inc.

2002 Ont SCJ
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	Rogers/Shaw @Home customers get changed to agreement posted only online 
	Simply noting that an agreement is amended and when is sufficient notice if the original contract said that is how amendments would be done
Unconscionable?

24. Inequality in bargaining power

25. Stronger party taking advantage or preying upon weaker party

26. Resulting in improvident agreement


Firm Offers and Unilateral Contracts

	
	Unilateral Contract
	Offer is out there, no acceptance

	Dickinson v Dodds

1876 UK CA

(also see GNR v Witham, 1873 UK)
	General Rule
	A firm offer may be made by an offeror who states how long the offer will be open, 

the offeror may revoke the offer at any time before it is accepted, as the promise was made with no consideration.

	
	Keeping offers firm?
	“Option Contract”  Payment is made to keep the offer open, may be nominal, but likely substantial.

Under Seal

	[image: image19.jpg]



Dawson v Helicopter Exploration Co Ltd

1955 SCC


	Dawson agrees to a 10% cut for helping Helicopter locate mining claim. Helicopter finds them without him.
	If performance is required for acceptance, and the offeror removes the possibility of performance while the offeree has promised to perform and didn’t explore other contract opportunities, the offer is binding. It is a bilateral contract.

“Instinct with obligation” – implied obligation to protect reliance

Factors

Exchange of promises

Π not exploring other options

Δ’s deceptiveness 

	Errington v Errington

1952 UK KB
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	Reliance Protection

Son and daughter-in-law are to get house when they have paid off £500 mortgage
	If performance is required for acceptance, once the offeree has commenced performing, he or she may stop performing and thereby not accept the offer, but the offeror may not withdraw the offer.

Not a great precedent[image: image76.jpg]




	H.W. Liebig Co. v. Leading Investments Ltd., 

[1986] 1 S.C.R. 70
	Real estate agent doesn’t get contracted 10% of accepted offer even if deal doesn’t close
	Contracts interpreted based on reasonable expectation of parties

La Forest J.: “one looks at these words in the light of the common understanding of people about this kind of contract”[image: image77.jpg]





Tendering

	Payne v Cave

1789 UK
	Auction
	“Sold” is the auctioneer’s acceptance, buyer may withdraw bid until he says this.

	Ron Engineering & Construction (Eastern) Ltd. v Ontario

1981 SCC
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	tender documents constitute a pre-offer to prospective bidders in a unilateral contract.

The contractor’s bid is the “act” of acceptance that creates a unilateral contract (“Contract A”)

The principal term of contract A is the irrevocability of the bid, and the corollary term is the obligation in both parties to enter into contract B.

The bid is binding even if there has been a mistake by the bidder, unless the error is so large or obvious that it is “apparent on the face of the tender”

The significance of the bid in law is that it at once becomes irrevocable if filed in conformity with the terms and conditions under which the call for tenders was made and if such terms so provide.

	Northern 

Construction Co. Ltd v. Gloge Heating & Plumbing Ltd. 

1986 Alta CA
	Sub-Contractor Obligation

Gloge backs out of mistaken low bid 
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	Industry practice is for general contractors to accept last minute telephone tenders from subcontractors, and  while such tenders could be withdrawn prior to close of tendering, if not so withdrawn, such tenders remain irrevocable for the same term of the general contractors’ tenders

	Naylor Group Inc. v. Ellis-Don Construction Ltd.

2001 SCC
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	Contractor Obligation to Sub-Contractors

Naylor squeezed out of hospital contract because Δ needs an IBEW sub-contractor 
	When a party is bound by mutually exclusive contracts, the first one doesn’t allow the second one to be breached, the party must compensate for the contract it chooses to breach.

Bid shopping is bad

Use winning bid in bid depository process unless reasonable grounds

	MJB Enterprises Ltd v Defence Construction

1999 SCC
	Govt accepts low but non-compliant bid relying on “privilege clause”
	“privilege clause”: the lowest or any tender shall not necessarily be accepted

While the lowest does not have to be accepted, the accepted bid must comply with the tender specifications.

	Martel building Ltd. v. Canada, 2000  SCC

see also p. Error! Bookmark not defined.
	Govt adds fit-up costs to Martel’s low bid
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A duty to treat all bidders fairly means treating all bids consistently, applying assumptions evenly.


Mistaken Offers 1
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Raffles v Wichelhaus

1864 UK Exch
	Contract for 125 bales of cotton to arrive on “the Peerless”
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if the contracting parties attach different meanings to the same term, then neither is bound by the understanding of the other unless one of them knew or had reason to know what the other understood the disputed term to mean.

	Smith v Hughes

1871 UK QB
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“New” oats or “old” oats
	Bound without Intention?
	If, whatever a man’s real intention may be, 

he so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the other party, and 

that other party enters into the contract with him upon that belief,

	
	Revealing defaults
	It is only where a party is under some pledge or obligation to reveal facts to another that mere silence will be considered as a means of deception. 

intrinsic circumstances: mere silence as to anything which the other party might by proper diligence have discovered, and which is open to to his examination, is not fraudulent unless a special trust or confidence exist between the parties, or be implied from the circumstance of the case 

But the party concealing a fault must be careful to do no act and say no word indicative of his assent to any mistaken proposition by the other; and must play an entirely negative part, for if he do anything positive he will render himself liable.

	Hobbs v Esquimalt and Nanaimo Railway Co

1899 SCC
	Do mineral rights go with the sale of “land”?
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If one party gives an unreasonable or esoteric meaning to a term in a contract that is not shared by the other party, it does not void the contract. 

	Staiman Steel Ltd v Commercial & Home Builders Ltd

1976 Ont HCJ
	“new” steel and “old” steel
	the Court must decide what reasonable third parties would infer to be the contract from the words and conduct of the parties who entered into it.

It is only in a case where the circumstances are so ambiguous that a reasonable bystander could not infer a common intention that the Court will hold that no contract was created.


Agreements to agree, etc.

	Agreements in principle
	not a technical term

may or may not be regarded as a binding legal contract

	Incremental bargaining
	Obligations may arise simply from the fact that bargaining has taken place and that significant transaction costs have been incurred

Process must be controlled so that a party is not exposed to the risk of being held to a deal too soon

Before bargaining is complete, parties may regard relation as established and begin to work together; serious problems if disagreements later occur

	Agreements to agree
	Courts will not “make an agreement” for the parties

If an important term is omitted or to be “reasonable”, a court may impose a reasonable term. (Sale of Goods Act Note: only for goods, not services or real estate)
If an important term is covered in “an agreement to agree”, courts will hold there to be no contract

	May & Butcher v The King 

1929 UK HL
	price to agreed upon from “time to time”
	an agreement to agree is not contractually enforceable 

Without parameters on how a term is to be agreed on, there is no enforceable agreement

	Hillas and Co.Ltd. v. Arcos Ltd 

1932 UK HL
	sale of Russian lumber to Britain
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	whenever there is evidence that the parties have acted upon the faith of a written document courts will prefer to assume that the document embodies a definite intention to be bound

	Foley v Classique Coaches, Ltd.

1934 UK KB
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	Agreement to sell land tied to promise to buy gas at a price to be “agreed upon” and if not, settled by arbitration
	Wrongful repudiation of a contract relieves the other party from the performance of the condition precedent

Reasons for taking a contract to be well-enough defined: 

the agreement works for a period of time 

there is a mechanism for settling disputes

part performance (court likes to protect reliance)

difficulty dis-entangling relations between parties

Cout can imply a term to set a reasonable price for a reasonable quantity of goods

	Courtney and Fairbarn Ltd v Tolaini Brothers (Hotels) Ltd.

1975 UK CA
	Π helps Δ find a banker, but then gets cut out of building the hotel 
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A contract to negotiate, like a contract to enter into a contract, is not a contract known to the law.

Policy Reasons: 
How to decide what the duty is? 

How to determine damages?

	Empress Towers Ltd v Bank of Nova Scotia

1990 BC CA
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	Rental renewal to be at “market rental prevailing” “as mutually agreed”; Empress wants market rent plus $15,000 
	A “mutually agreed” clause creates an obligation to negotiate in good faith and a duty not to unreasonably withhold agreement

A “market rate” clause provides an enforceable standard

The two combined do not make for an enforceable agreement

Wallace Dissent: If a previous agreement had a dispute resolution clause and the new agreement doesn’t, there is no agreement.

	Walford v Miles

1992 UK HL
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	Agreement to “lock out” 3rd parties in business sale breached
	While negotiations are in existence either party is entitled to withdraw from these negotiations, at any time and for any reason.

An agreement not to negotiate with others for a definite period may be enforceable

Duty to negotiate in good faith factors:

Not everything is still subject to negotiation

Time specified for length of negotiations

	EdperBrascan Corp v 117373 Canada Ltd (2000)

2002 Ont CA
	shares of “equivalent value” price “mutually agreed”
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Walford is the way to go

Empress Towers should only be used on those exact facts

	Compensation may be owed if one side expends resources on a negotiation and other side negotiates in bad faith

	No duty to negotiate in good faith policy reasons:

too much uncertainty

difficult to assess damages

expression of intention to not be bound until agreement is final
	duty to negotiate in good faith reasons

industry practice

LSUC code of conduct

Reliance

Ongoing relationship protection

only a minor term undecided

resolution mechanism included


Letters of Intent

	Should agreement be binding?

If not, what compensation is owed?
	What is the industry practice?

	Bawitko Investments Ltd. v Kernels Popcorn Ltd

1991 Ont CA

Contract to make a contract binding?
	parties may “contract to make a contract”, they may bind themselves to execute at a future date a formal written agreement containing specific terms and conditions. 

When they agree on all of the essential provisions to be incorporated in a formal document with the intention that their agreement shall thereupon become binding, they will have fulfilled all the requisites for the formation of a contract.

However, the original or preliminary agreement cannot constitute an enforceable contract 

when the original contract is incomplete because essential provisions intended to govern the contractual relationship have not been settled or agreed upon; 

or the contract is too general or uncertain to be valid in itself and is dependent on the making of a formal contract; 

or the understanding or intention of the parties, is that their legal obligations are to be deferred until a formal contract has been approved and executed, 

	Sample Text

(p. 471, 472)
	The purpose of this letter  is to set forth certain non-binding understandings and certain binding agreements between [the “Buyer”] and [the “Seller”] with respect to …

Part One – Non-Binding Provisions (Price, etc.)

Part Two – Binding Provisions (Non-Binding Provisions Not Enforceable; Who responsible for preparing; Exclusive Dealing; Confidentiality)

	Canada Square Corp Ltd v Versafood Services Ltd

1981 Ont CA
	Enforceable Letter

roof-top restaurant lease fails for lobby stand
	A minor possible ground of disagreement in an otherwise complete agreement will not render the agreement uncertain. “Where the matters left for future agreement are unessential, each party will be forced to accept a reasonable determination of the unsettled point.”
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Lease and Letter of Intent: Industry practice not brought to court’s attention in this case, industry now makes binding/non-binding parts clear.

	L.C.D.H. Audio Visual Ltd. v. I.S.T.S. Verbatim Ltd.

1988 Ont HCJ
	Subcontracting of A/V services at the Congress Centre, no agreement on % of gross rev 
	An agreement that lacks an essential or fundamental item is not a binding contract
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Pennzoil v Texaco

1987 Texas CA
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	Getty accepts $112.50/share with handshake;

press release says “subject to a merger agreement”; then Getty sells to Texaco for $128
	Agreements to agree and what’s needed:

Parties can be bound by oral agreement unless explicit intention was to only be bound by written agreement

Binding if 

one party partly performs, behaves in a way to a way to indicate belief in the deal and the other party accepts this performance

Essential terms are agreed to

Written requirement: If large and complex


Good Faith

	Martel building Ltd. v. Canada, [2000] 2 S.C.R. 860

Martel offers $220/m2 but Govt goes to tender

see also p. 11
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In negotiation:

No duty of care 

No duty of good faith
	one commercial party should not have to be mindful of another commercial party’s legitimate interests in an arm’s length negotiation. 

Because

27. The primary goal of any economically rational actor engaged in commercial negotiation is to achieve the most advantageous financial bargain.

28. It would defeat the essence of negotiation and hobble the marketplace to extend a duty of care to the conduct of negotiations, and to label a party’s failure to disclose its bottom line, its motives or its final position as negligent.

29. It would interject tort law as after-the-fact insurance against failures to act with due diligence or to hedge the risk of failed negotiations through the pursuit of alternative strategies or opportunities.

30. It would introduce the courts to a significant regulatory function, scrutinizing the minutiae of pre-contractual conduct.

31. It could encourage a multiplicity of lawsuits to extend negligence into the conduct of negotiations

Whether or not negotiations are to be governed by a duty of good faith is a question for another time.

	Stepps Investments Ltd. v.Security Capital 

1976 Ont. H.C.
	Π changes contract w/o alerting Δ
	where an important amendment is being made, parties are required to inform other side, but not to “overcome obtuseness” (Good faith)
Remedy: Rescission or Rectification

	Big Quill Resources Inc v Potash Corp. of Sask Inc

2000 Sask CA
	“sales” surreptitiously deleted from price calculation
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It could be regarded that parties are obliged to behave decently in negotiations

	Gateway Realty Ltd v Arton Holdings Ltd

1991 NS SC
	lease holder acts to make business unprofitable
	Performance must be in good faith

	978011 Ontario Ltd. v. Cornell Engineering Co.

2001 Ont CA
	President doesn’t read changes in standard form contract
	It is not a breach of any obligation to not bring special features of an agreement to the other’s attention

No good-faith obligation on negotiating parties


Restitution and Reliance

	Brewer Street Investments Ltd v Barclays Woollen Co

1954 UK CA
	Prospective tenant Δ asks for renovations, but no final agreement on lease; Δ pays
	The Party responsible for the failure of the lease should pay

If no party can be blamed, the party for whom the work was done should pay
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 “Restitution”

	Brewer v Chrysler Canada Ltd

1977 Alta SC
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	Chrysler reneges on dealership when Π spends some of his capital
	There must be compensation for services performed in the expectation of both parties that the plaintiff will be compensated; payment for services and lost wages

Factors:
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Assurances

Reliance
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Confidentiality

	Lac minerals ltd. v. International corona resources ltd.,  

1989 SCC
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	Lac Minerals uses confidential info from Corona to buy Mrs. Williams’ land for their own gold mine; no explicit confidentiality agreement
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La Forest, minority (but supported later): A fiduciary relationship can arise and fiduciary duties can exist between parties who have not reached, and who may never reach, agreement upon the consensual terms which are to govern the arrangement between them.

A fiduciary must protect confidences 

Factors for protecting confidence in negotiatons:

stage in their relationship where their expectations should be protected

Industry practice

Certainty in commercial relations

Remedy: loss of all benefit from violation of confidence

	Frame v. Smith
1987 SCC
	fiduciary obligation test:
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(1) The fiduciary has scope for the exercise of discretion or power.

(2) The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary's legal or practical interests.

(3) The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power. 


Battle of the Forms

	Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England) Ltd

1979 UK CA
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	Butler sends form with price variation clause; Ex-Cell-O responds with form with no price variation
	Documents have to be taken as a whole
Factors:

if no great difference in terms, construe documents together
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did one party make greater effort to bring attention of term to other party? (especially if extraordinary)

reasonable interpretation – industry standard

Lawton and Bridge: the last form agreed to is the binding form, unless the agreement is a counter-offer, in which case there’s no contract

	Tywood Industries Ltd. v. St. Anne-Nackawic Pulp & Paper Co. Ltd.

1979 Ont HCJ
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When tank order goes wrong, buyer tries to enforce an arbitration clause in their purchase order
	12. No modification of the above Conditions of Sale shall be effected by our receipt or acknowledgment of a purchase order containing additional or  different conditions.

The court’s task is to decide what each party to an alleged contract would reasonably conclude from the utterances, writings or conduct of the other.

Factors:

Did Π consider term?

Did Π accept term?

Did Δ draw attention to term?

signs of flexibility in the present structure of the law:

32. the interconnection of notice requirements with the reasonableness of the terms sought to be incorporated.

33. the examination of the course of previous dealings in determining whether terms are incorporated. 

34. the development of doctrines of unconscionability.

Any doubt about the written submission being quite clearly established is ... a sufficient reason for the judge’s exercising his discretion


Warranties and Conditions

	HongKong Fir Shipping Co

1962 UK QB
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	Implied Condition

Chartered ship “fitted for cargo service” owners promised to “maintain her”
	Intermediate (or innominate) term falls between warranty and condition

35. significance determined when breached (e.g. ship sinks or is just slower)

36. does breach deprive innocent party of whole benefit of contract?

37. are further breaches likely?

38. motive for repudiation?

39. does other clause imply breach is not a “condition”?

	Sail Labrador Ltd v Challenge One

1999 SCC
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	buy clause at end of 5-year rental subject to performance of all obligations including prompt payment; 

no “time is of the essence”
	as a general rule, parties to a contract must perform their obligations specifically as dictated by the contract. 

to rescind the contract. the defect in performance must attain a certain minimum degree of seriousness. The failure in performance must substantially deprive the other party of what was bargained for.

A strict interpretation for rescission should not give the complaining party unjust enrichment

Time is not of the essence of a contract unless the parties have expressly made it of the essence or the nature of the property or circumstances allow for such a presumption.


Anticipatory Breach

	Cort v the Ambergate Railway Co

1851 UK QB


	Π ready to fulfill contract for railway chairs when Δ repudiates
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If Π is ready to perform and Δ repudiates the contract, Δ must compensate Π even if Π hasn’t performed

	Hochster v De la Tour

1853 UK


	Courier/Valet fired before trip to Europe starts
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If renunciation occurs before the breach, the innocent party may act as though the contract will not be performed as mitigation and still sue for damages, either immediately or to wait until the time when the act was to be done.

	Frost v Knight

1872 UK Exch


	Promise to marry after father’s death broken before the death
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The promisee may treat the notice to repudiate as inoperative, await the time of performance, then sue.  By doing so he keeps the contract alive for the benefit of both: the other could repent, or take advantage of frustration.  

Alternatively the promisee may terminate, sue immediately, and get damages that would have arisen at the appointed time, subject to abatement for mitigation.

	Asamera Oil Corp Ltd v Sea Oil & General Corp [1979] 1 SCR 633

Might trump Frost and Hochster
	Π never buys equivalent amount of shares even when clear Δ will never return them
	You cannot recover for avoidable losses, duty to behave reasonably in face of breach

Where circumstances reveal a substantial and legitimate interest in seeking performance as opposed to damages, then a plaintiff will be able to justify his inaction and on failing in his plea for specific performance might then recover losses which in other circumstances might be classified as avoidable and thus unrecoverable

When do you mitigate? Not necessarily at time of breach

Was situation so complex Π needed time to assess situation and secure funding

Did Δ ask Π to wait?

Did Π rely on external factors reasonably?

Can Π see at a certain date that they are likely to miss out on an increase in value?

	Domicile Developments Inc v MacTavish

1999 Ont CA
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	House buyer repudiates, builder rejects repudiation, but doesn’t have house ready on date, even though “time is of the essence”, no new closing date set
	1. When time is of the essence and neither party is ready to close on the agreed date the agreement remains in effect.
2. Either party may reinstate time of the  essence by setting a new  date  for closing and providing reasonable  notice to the other party.

If one party repudiates a “time is of the essence” agreement and the other party keeps it open, but is not ready to perform on the specified date, they must provide notice of a new date before taking an action which repudiates the contract. 


Deposits

	
	Deposit?
	Defaulting party loses payment if payment can be characterized as a deposit, unless parties specifically provided otherwise

Deposit?

40. If amount would be included in final purchase price

41. If intention was it would be forfeit (Industry practice?)

	Deposit followed by breach

Howe v Smith

1884 UK CA
	buyer forfeits £500 “deposit” in part payment clause for resale, buyer to makeup loss 
	If buyer breaches after making a deposit, seller can keep the deposit.

If there is a loss on resale, the deposit goes towards the loss, remainder to be made up by the original breaching buyer.

	Dies v British and International Minaing and Finance

1939 UK KB
	Advance payment
	If “deposit” is not used, and no behaviour indicating advance payment was a deposit, Court will order pre-payment returned to buyer subject to reduction of seller’s damages

	Lozcal Holdings v. Brassos Development 

1980 AB CA
	Contract refers to deposit as “liquidated damages”
	For a deposit to be the maximum a purchaser will have to pay as damages for breaching a contract, there must be express language in the contract.

“Liquidated damages” is not sufficient

	Stockloser v Johnson

1954 UK CA
	extravagant unconscionable deposit
	Even if “deposit” is used, courts may not enforce forfeiture if deposit or forfeiture clause is a penalty clause
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Unenforceable penalty clause:

42. the sum is much larger than any conceivable loss 

43. unconscionable for seller to retain payment

(e.g. partial payments over time equal to 90% of full amount) 

	
	
	Unconscionability: (very high onus)

1. Inequality of bargaining power – impaired by undue pressure, infirmity, duress of goods, etc

2. Grossly unfair terms, gross inadequacy of consideration


Entire Contract Rule

	Blake v Shaw

1853 Ont UCQB
	Blake works 9 months of a year, gets nothing because contract was for full year
	A breaching party must perform the entire contract to be paid

Based on Cutter v Powell (1795 UK KB) ship’s officer dies 2/3 of the way through voyage

	Apportionment Act
	employment contracts apportionable
	1. In this Act,“annuities” includes salaries and pensions; 

3. All rents, annuities, dividends, and other periodical payments in the nature of income, whether reserved or made payable under an instrument in writing or otherwise, shall, like interest on money lent, be considered as accruing from day to day, and are apportionable in respect of time accordingly.

	Sumpter v Hedges

1898 UK CA
	Builder abandons project before buildings finished
	Where there is a contract to do work for a lump sum, until the work is completed the price of it cannot be recovered (although materials costs may be recovered).
Quantum Meruit? 

Evidence of a fresh contract to pay for the work already done 

In the case of goods sold and delivered, it is easy to shew a contract from the retention of the goods, but that is not so where work is done on real property

	Dakin v Lee

1916 UK KB


	Building with lots of defects
	substantial performance doctrine: builder who does not perform perfectly, but substantially performs contract is entitled to contract price minus cost of rectifying defects: only forfeit payment if there has been abandonment or radically different


Interpretation of Contracts

	Macneil 
The New Social Contract
	Contracts should be interpreted very broadly with the social context, meaning of parties etc. in mind.

“Promise” as exchange-projector = “present communication of a commitment to engage in a reciprocal measured exchange”

Nonpromissory exchange-projectors: custom, status, habit, kinship, class, hierarchy, markets, etc.

Promises are fragments of any contractual relation or transaction because of limitations on human minds and for efficiency

Every promise is always two promises, the sender’s and the receiver’s

Once promises are viewed as less than absolute, other exchange-projectors come into play.

	Renner 

The Institution of Private Law and their Social Function -
	Interpret contracts to the letter. Positive law.  

The role of the courts and for lawyers is to make clear the intent of the parties, and put that in the contract.  This will allow for certainty for future contracts i.e. how broadly they will be interpreted.


Parol Evidence

	If the language of the written contract is clear and unambiguous then no extrinsic parol evidence (written, oral etc. not a part of the body of the agreement) may be admitted to alter, vary, or interpret in any way the words used in the written contract.

	Eli Lilly & Co. v. Novopharm Ltd.

1998 SCC
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	It is unnecessary to consider any extrinsic evidence at all when the document is clear and unambiguous on its face.

	Smith v Wilson

1832 UK KB
	“1000” rabbits = 1200 rabbits
	Instruments are to be expounded according to the custom
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	Performance Industries Ltd. v Sylvan Lake Golf & Tennis Club

2002 SCC
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	Rectification is "[t]he most venerable breach in the parol evidence rule" Binnie J. quoting Waddams

	Investors Compensation Scheme Ltd v West Bromwich Building Society

1998 UK
	the background to a contract
	“includes absolutely anything which would have affected the way in which the language of the document would have been understood by a reasonable man

	Bauer v. Bank of Montreal 

1980 S.C.C.
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	Bank holds Bauer as guarantor after he sells shares in Grey Electronics even though they screwed up on A/R  reg’n
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A contradictory collateral oral agreement may not stand in the face of the written agreement 

A contract induced by misrepresentation or by an oral representation, inconsistent with the form of the written contract, would not stand and could not bind the party to whom the representation had been made.
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Gallen v. Allstate Grain Co

1984 BC CA

Allstate rep said buckwheat would smother weeds; 

contract “gives no warranty”
	Evidence of an oral statement is relevant
	Evidence of an oral statement is relevant and may be admitted, even where its effect may be to add to, subtract from, vary or contradict the document: 

(a)  to show that the contract was invalid because of fraud, misrepresentation, mistake, incapacity, lack of consideration, or lack of contracting intention;

(b)  to dispel ambiguities, to establish a term implied by custom, or to demonstrate the factual matrix of the agreement;

(c)  in support of a claim for rectification;

(d)  to establish a condition precedent to the agreement;

(e)  to establish a collateral agreement;

(f)  in support of an allegation that the document itself was not intended by the parties to constitute the whole agreement;

(g)  in support of a claim for an equitable remedy, such as specific performance or rescission, on any ground that supports such a claim in equity, including misrepresentation of any kind, innocent, negligent or fraudulent; and

(h)  in support of a claim in tort that the oral statement was in breach of a duty of care.

	
	Once it has been decided that the oral representation was a warranty, then
	(a)  evidence accepted on the basis that there would be a subsequent ruling on admissibility, becomes admissible;

(b)  the oral warranty and the document must be interpreted together, and, if possible, harmoniously, to attach the correct contractual effect to each;

(c)  if no contradiction becomes apparent in following that process, then the principle in Hawrish, Bauer and Carman has no application; and

(d)  if there is a contradiction, then the principle in Hawrish, Bauer and Carman is that there is a strong presumption in favour of the written document, but the rule is not absolute, and if on the evidence it is clear that the oral warranty was intended to prevail, it will prevail.

	To get parol evidence admitted, plead that:
	44. the document is ambiguous

45. there is a separate or collateral agreement

46. the document was executed by mistake

	Entire Contract Clause
	not always effective
	“The above terms shall comprise the entire agreement….”

	The Business Practices Act, 

RSO 1990 c. B. 18
	Ontario Consumer Protection
	s.4(7)  In the trial of an issue under subsection (1) (consumer who relied on a statement or representation of a business), oral evidence respecting an unfair practice is admissible despite the fact that there is a written agreement and despite the fact that the evidence pertains to a representation of a term, condition or undertaking that is or is not provided for in the agreement.

	Carman Construction v. CPR 

1982 S.C.C.
	Some CPR guy says there’s 7500 yards3 but it’s 11000

“too bad”, says SCC
	Negligent misrepresentation doesn’t hold up when contract explicitly excludes outside representations 

Agent cannot bind Principal without authority unless

P has represented that A has authority or
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It would be reasonable for 3rd party to think A has the authority

	Hi-Tech Group Inc. v. Sears Canada Inc.

2001 Ont CA
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	Sears gives 120 days notice to terminate contract, but Hi-Tech says it has to be 120 days before automatic renewal
	Evidence of the circumstances surrounding the making of a contract is always admissible because words always take their meaning from context

But it’s especially admissible if the language being questioned is ambiguous

“In a commercial contract it is certainly right that the court should know the commercial purpose of the contract and this in turn presupposes knowledge of the genesis of the transaction, the background, the context, the market in which the parties are operating.”     - Lord Wilberforce in Reardon

	R v Marshall

1999 SCC
	Treaty right to fish for eel?
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Binnie in obiter: Extrinsic evidence is available to show that a written document does not include all of the terms of an agreement.


Misrepresentations and Warranties

	Redgrave v Hurd

1881 UK
	Seller says practice brings in £300/year, it’s only £200; buyer wants out of house buying deal
	Innocent misrepresentation = rescision

Rescision, put in place where contract had not been performed: 

47. promissee must be able to return what has been received in its original form

48. no reliance damages.

49. Remedy must be sought before contract performed

	Derry v Peek

1889 UK HL
	
	Fraudulent Misrepresentation: made “knowingly, or without belief in its truth, or recklessly, careless whether it be true or false.”

	Land
Redican v Nesbitt

1924 SCC


	buyer discover property is not actually “electrically lighted” until 2 days after paying and getting keys
	No relief (i.e. rescission) for innocent misrepresentation if contract “executed”

Execution = delivery of the purchase price in exchange for keys and title documents.

	Goods
Ennis v Klassen

1990 Man CA
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	buyer discovers car is not a BMW 733i after paying, taking delivery and registering title
	Rescission ceases to be available where the contract has been accepted

But only “after the passage of a reasonable period of time for the purchaser to determine whether representations are true”

	Heilbut, Symons & Co. v Buckleton

1913 UK HL
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	B: “I understand you are bringing out a rubber company”

J: “We are.”
	Collateral contracts, the sole effect of which is to vary or add to the terms of the principal contract are viewed with suspicion by the law. They must be proved strictly.

For a collateral contract

there must be consideration and 

the intention to be legally bound

Warranty: An affirmation at the time of sale, provided it appear on the evidence to be so intended.

In determining whether it was so intended: totality of the evidence

	Securities Act

Business Corporations Act
	
	Stockbrokers can’t use Heilbut to get away with misrepresentations

	Dick Bentley Productions Ltd. v Harold Smith Motors Ltd

1965 UK CA
	German Baron’s car had 100,000 miles on the engine, not 20,000
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Warranty intended? depends on the conduct of the parties, words and behaviour, rather than on their thoughts. If an intelligent bystander would reasonably infer that a warranty was intended, that will suffice.

Prima facie ground for inferring that the representation was intended as a warranty if:

a representation is made in the course of dealings 

for a contract for the very purpose of inducing the other party to act on it, and 

it actually induces him to entering into the contract

The maker of the representation can rebut this inference if he can show that it was an innocent misrepresentation; lack of knowledge and not in a position to gain the knowledge. (Not found in later cases)

	Fraser-Reid v Droumtsekas

1980 SCC
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	Flooding from lack of drain pipes and weeping tile; contract: “provided that vendor has disclosed…”
	House complete: Caveat Emptor. no implied warranty of fitness for human habitation upon the purchase of a house already completed at the time of sale.

House incomplete: Implied warranty if home bought before completion

Construction defects do not mean a house is incomplete at time of purchase. (Question of fact)

Express warranty:

An affirmation at the time of sale is a warranty provided it appears on the evidence to have been so intended 

It must be a collateral undertaking forming part of the contract by agreement of the parties express or implied, and must be given during the course of the dealing which leads to the bargain, 

	The Ontario New Home Warranties Plan Act,

1976
	claims up to a year
	13. (1) Every vendor of a home warrants to the owner,

(a) that the home   (i) is constructed in a workmanlike manner and is free from defects in material,   (ii) is fit for habitation, and  (iii)  is constructed in accordance with the Ont Building Code; (b) that the home is free of major structural defects as defined by the regulations; and ….

	Murray v Sperry Rand Corp

1979 Ont HC
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	forage harvester brochure says it cuts 45 tons, it only cuts 16
	Callateral Warranty: an affirmation made with the intention of inducing contractual relations is a warranty
No contractual relationship? A person may be liable for breach of a warranty notwithstanding that he has no contractual relationship with the person to whom the warranty is given.
“Some other act for the benefit of the manufacturer” Purchas of product from dealer


Sale of Goods Act RSO 1990 c. S.1

	General Points
	Imposes obligations on the seller of goods by implying terms in eac contract of sale

Parties are permitted to “exclude” the implied terms of the Act

Protection available only to buyer, not to wife or children

	Condition or Warranty
	12(2) depends on contstruction of contract; a stipulation may be a condition, though called a warranty.

	Conditions become warranties after Acceptance
	12(3) … unless there is a term of the contract, express or implied, to that effect

	Nobody else has a claim to the goods
	13 In a contract of sale, unless the circumstances of the contract are such as to show a different intention, there is

(a) Implied condition that seller has right to sell
(b) implied warranty that buyer will enjoy quiet possession of the goods

(c) implied warranty that goods free from 3rd-Party charge or encumbrance unknown to buyer

	Description
	14 Implied condition that goods will match description, even if sample doesn’t match description

	15 quality or fitness:

15:  no implied warranty or condition as to the quality or fitness for any particular purpose except as follows:
	15 1. Where the buyer, makes known to the seller the particular purpose for which the goods are required so as to show that the buyer relies on the seller’s skill or judgment, and the goods are of a description that it is in the course of the seller’s business to supply (whether the seller is the manufacturer or not), there is an implied condition that the goods will be reasonably fit for such purpose, but in the case of a contract for the sale of a specified article under its patent or other trade name there is no implied condition as to its fitness for any particular purpose. 

2. Where goods are bought by description from a seller who deals in goods of that description (whether the seller is the manufacturer or not), there is an implied condition that the goods will be of merchantable {i.e. “perfect” for new things} quality, but if the buyer has examined the goods, there is no implied condition as regards defects that such examination ought to have revealed. 

3. An implied warranty or condition as to quality or fitness for a particular purpose may be annexed by the usage of trade. 

4. An express warranty or condition does not negative a warranty or condition implied by this Act unless inconsistent therewith. {Opt-out clobbered in CPA}


Warranties and Privity

	Consumer Protection Act, RSO 1990, c. C.31
	In a consumer sale of goods, no waiving of the implied conditions and warranties from the Sale of Goods Act
	34 (2) The implied conditions and warranties applying to the sale of goods by virtue of the Sale of Goods Act apply to goods sold by a consumer sale and 

any written term or acknowledgment, whether part of the contract of sale or not, that purports to negative or vary any of such implied conditions and warranties is void and, if a term of a contract, is severable therefrom, and 

such term or acknowledgment shall not be evidence of circumstances showing an intent that any of the implied conditions and warranties are not to apply.


	Vertical Privity
	Consumer only has claim against seller, not manufacturer or wholesaler

	Horizontal Privity
	Only the buyer is protected, not other family members or gift recipients (except in Sask and NB)

	McMorran v Dominion Stores Ltd

1977 Ont HC
	Vertical Privity

club soda bottle explodes
	Where the defect arises in the manufacturing process controlled by the defendant, the inference of negligence is practically irresistable, either the system was at fault or an employee was negligent

buyer may recover from either the seller (contract) or the manufacturer (negligence)

	Sigurdson v Hillcrest Services Ltd

1977 Sask QB
	Horizontal Privity

Invisible defect in brake hose causes accident

injuring Mrs. S and son
	If good is not “reasonably fit” for the purpose for which it was intended, seller may recover from supplier for a breach of warranty

If there’s no negligence, only the buyer may sue for damages


Economic Loss

	Winnipeg Condominium Corporation No. 36 v. Bird Construction Co

[1995] 1 S.C.R. 85
	Horizontal

Shoddy cladding starts falling off apartment building turned condo
	Builders liable to subsequent owners and occupiers if defect is dangerous  “Real and substantial risk to health and safety”

Defects reasonably foreseeable to cause danger

Contract Law: Builder liable to 1st buyer with a warranty

Negligence: Liable in tort for actual harm to ultimate buyer (Donoghue)

Negligence: Liable in tort for reasonable repairs of dangerous defects to ultimate buyer (this case)

Caveat Emptor is no good if buyer cannot inspect and find defect


Relational Economic Loss (Contract or Proprietary)

	Δ negligently damages 3rd party property which causes a pure economic loss to Π who shared a relationship with 3rd party.

	Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., 

[1997] 3 S.C.R. 1210


	Burning thermaclad shuts down rig, $ lost by parties with contract with rig owner [image: image51.jpg]



	the buyer and not the builder should bear the losses that flow from the risk associated with that product’s use

where buyer specifies a particular product be used 

unless otherwise specified in the contract

	
	
	Iacobucci  (maj.): By expressly limiting liability to only certain circumstances, the parties by necessary implication exclude all other grounds of liability

McLachlin (diss.): Exclusion of tort liability must be specific

	
	
	many types of contractual relational economic loss are irrecoverable.

50. economic interests less worthy of protection than either bodily security or property. 

51. the spectre of "liability in an indeterminate amount for an indeterminate time to an indeterminate class": 

52. it may be more efficient to place the burden on the victim, who may be better placed to anticipate and insure its risk.

53. to discourages a multiplicity of lawsuits.

	
	
	Categories of recovery for Relational Economic Loss:

(1) the claimant has a possessory or proprietary interest in the damaged property; 

(2) general average cases (Maritime Law); and 

(3) the claimant and property owner in a joint venture.

(4) justified under Anns/Cooper Test


Negligent Misrepresentation 1

	Hedley Byrne & Co. v Heller & Partners Ltd.

1963 UK HL
	Bank says soon-to-be bankrupt Easipower is good credit risk
	A duty of care can arise with respect to careless statements that create pure economic loss

Δ must compensate Π for loss suffered if

Δ negligently made a false statement

Π reasonably relied on it (proximity is a part of this)

But a “no responsibility” disclaimer can remove liability
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Esso Petroleum Co v Mardon

1976 UK CA
	Pre-contractual statement

tragic story of Esso saying 200k gallons would be sold per year
	Negligent misrepresentation is a misrepresentation made without reasonable care 

by someone with special knowledge or skill, to another 

with the intention of inducing the other to enter into a contract with them

High threshold for collateral warranty (see Heilbut p 27)

Reliance: Compensation for induction into bad bargain, not for loss of what was promised in negligent misrepresentation.

	V.K. Mason Construction Ltd. c. Bank of Nova Scotia

1985 SCC
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	Bank advised contractor that developer adequately financed for building at 80 Bloor W


	No warranty if obligations are too vague
Requirements for negligent misrepresentation:

(1) an untrue statement 

(2) negligently made 

(3) a special relationship giving rise to a duty of care and 

(4) foreseeable reliance.  

Reliance Damages: for negligent misrepresentation 

anticipated profit: In calculating damages for misrepresentation, anticipated profit is not to be subtracted from contract damages. 

Lost profit on the contract entered into is likely to be the lost profit on a contract not taken because of it.

	Keith Plumbing & Heating v Newport City Club Ltd.

2000 BC CA
	Bank carelessly says funds are available “without any responsibility”
	A “no responsibility” disclaimer doesn’t remove liability if 

54. It was made unilaterally and the wording was not well calculated to convey any clear meaning to persons not versed in banking practices. 

55. to the knowledge of the bank, Π had no alternate source of information available to it
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J Nunes Diamonds Ltd v Dominion Electric Protection Co

1972 SCC


	Historic

Alarm system contract gives risk for theft to Diamond Ltd

Alarm company carelessly told Diamond’s insurer that alarm was okay

It wasn’t
	Negligent misrepresentation is inapplicable to a relationship that is governed by a contract, unless the negligence relied on is an “independent tort” unconnected with the performance of that contract

Independent Tort?

56. representation made to a party not privy to the contract

57. duty owed by Δ unaffected by the contract.

*case overruled by Rafuse, but still stands for rule that tort claim cannot be used to circumvent a K limitation of liability

Cognos preferred


Negligent Misrepresentation – The Big Case
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Queen v. Cognos Inc., 

[1993] 1 S.C.R. 87
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	Mr. Queen is lured away from job in Calgary to work on project for Cognos, not told that funding for the project was not secured.

Contract waiver invalid because it came after misrepresentation
	The tort of negligent misrepresentation has five general requirements for a successful claim: 

(1) there must be a duty of care based on a “special relationship” between the representor and the representee (reasonable, foreseeable reliance); 

(2) the representation in question must be untrue, inaccurate, or misleading; 

(3) the representor must have acted negligently in making the misrepresentation; 

(4) the representee must have relied, in a reasonable manner, on the negligent misrepresentation; and 

(5) the reliance must have been detrimental to the representee in the sense that damages resulted.

	
	
	Subsequent contract defeats a tort action if  

Iaccobucci: the pre-contractual representation relied on by the plaintiff became an express term of the subsequent contract

McLachlan: there is an express tort liability waiver 

(factors: nature of the contractual obligations assumed by the parties and the nature of the alleged negligent misrepresentation.)

	BG Checo International Ltd. v. British Columbia Hydro and Power Authority, 

[1993] 1 S.C.R. 12
	
BC Hydro fails to get right of way cleared so Checo can build their towers
	actions in contract and tort may be concurrently pursued unless the parties by a valid contractual provision indicate that they intended otherwise. 

This excludes cases where the contractual limitation is invalid, as by fraud, mistake or unconscionability.

cases may arise in which merely inconsistent contract terms could negative or limit a duty in tort

	Hercules Managements Ltd. v. Ernst & Young, 

[1997] 2 S.C.R. 165
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Investors lose money when they go by negligently prepared audit report. 


“Too bad”, says LaForest. 

“Policy considerations clobber the duty of care.”

	reasonable reliance?

(Not mentioned by JB)
	Professor Feldthusen’s five general indicia of reasonable reliance:

(1)The defendant had a direct or indirect financial interest in the transaction in respect of which the representation was made.

(2)The defendant was a professional or someone who possessed special skill, judgment, or knowledge.

(3)The advice or information was provided in the course of the defendant’s business.

(4)The information or advice was given deliberately, and not on a social occasion.

(5)The information or advice was given in response to a specific enquiry or request.

	
	Policy
	Deterrence of negligent conduct is an important policy consideration with respect to auditors’ liability. Nevertheless, … it is outweighed by the socially undesirable consequences to which the imposition of indeterminate liability on auditors might lead.

Policy considerations surrounding indeterminate liability will not be of any concern in cases where the defendant:
i) knows the identity of the plaintiff (or of a class of plaintiffs) 

ii) and where the defendant’s statements are used for the specific purpose or transaction for which they were made

	Kripps v Touche Ross & Co

1997 BC CA
	Misrepresentation on financial statements for a share prospectus
	If accountants aware that investors would rely on statements

Sufficient for Π to prove that the misrepresentation was at least one factor inducing detrimental action


Mistakes

Terms – Corrections
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Performance Industries Ltd. v Sylvan Lake Golf & Tennis Club

2002 SCC

110 “feet” instead of “yards” in the contract; trial court awards expectation losses and punitive


	Rectification
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	Rectification is an equitable remedy whose purpose is to prevent a written document from being used as an engine of fraud or misconduct “equivalent to fraud”.  

The traditional rule was to permit rectification only for mutual mistake, 
rectification is now available for unilateral mistake, provided convincing proof of preconditions are met. 

58. the existence of a prior oral contract whose terms are definite and ascertainable.  

59. the terms agreed to orally were not written down properly.  

60. the defendant knew or ought to have known of the error and the plaintiff did not at the time of execution of the written document.

61. the attempt of the defendant to rely on the erroneous written document must amount to “fraud or the equivalent of fraud”.

	
	Due diligence
	Due diligence in examining the text before signing the document, is not a condition precedent to rectification, but may be taken into account in the exercise of a discretion to refuse the remedy,

	
	Impact of Fraud
	but its lack is offset by the finding of fraud (“Fraud unravels everything”) Southin J. “I can think of nothing which will contribute to dishonesty more than a rule of law which requires us all to be on perpetual guard against rogues lest we be faced with a defence of “Ha, ha, your own fault, I fool you”.  Such a defence should not be countenanced from a rogue.”

	
	Burden of Proof
	“convincing proof”, i.e., proof that may fall well short of the criminal standard, but which goes beyond the sort of proof that only reluctantly and with hesitation scrapes over the low end of the civil “more probable than not” standard.

	
	punitive damages
	An award of punitive damages is rational “if, but only if” compensatory damages do not adequately achieve the objectives of retribution, deterrence and denunciation. (see Whiten)


Mistaken Payments

	General Rule
	Repayment unless the payee can show that repayment would in the circumstances defeat some significant reliance

Independent of any contract, right based in “unjust enrichment”

	Air Canada v British Columbia

1989 SCC
	Mistakes of Fact and Law
	No difference between mistakes of fact and law; before this case, mistakes of law payments did not have to be refunded

Restitution will be denied if the defendant can show 

that the payment was made in settlement of an honest claim (JB: “likely”), or

that he has changed his position as a result of the enrichment (payment of a debt, making of a gift) (JB: “not compelling”)


Mistaken Assumptions

	Mistake and Unjust Enrichment,

1962 George Palmer
	Definition
	“an agreement is reached and is correctly recorded, but one or both parties makes a false assumption concerning some matter relevant to the decision to enter into the contract”

	Sherwood v Walker

1887 
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	A party may rescind the contract if the mistake affects the “substance of the agreement”

Dissent: If neither party knows the quality or condition of the thing being bought, let each party take his chances (preferred in academic commentary)

	[image: image61.jpg]



Bell v Lever Brothers Ltd.

1932 UK HL guys bought out when they could have been fired for trading cocoa futures
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	General Rule
	For an innocent misrepresentation: 

not executed: the contract is unenforceable

executed: party may recover money paid on the ground of failure of consideration

an agreement to terminate a definite specified contract is not necessarily void if it turns out that the agreement had already been broken and could have been terminated otherwise.

	
	Lord Atkin, majority


	Rescission if mistake is fundamental, complete lack of consideration

Failure of consideration: a complete difference between what was contracted for and what was received, i.e. paying for nothing 

	
	Lord Warrington,

dissent
	Rescission if mistake was fundamental to the contract {This lower threshold now favoured}
Waddams: the policy interest in avoiding enrichment by mistake, outweighs the policy interest in the enforceability of contracts.

	Magee v Pennine Insurance Co

1969 UK CA
	car insured for owner, but driven by the owner’s son
	A common mistake, even on a most fundamental matter, does not make a contract void at law: but it makes it voidable in equity.

mistake may be invoked to set aside the contract if:

1. common misapprehension as to facts or rights,

2. the misapprehension was fundamental and 

2. the party seeking to set it aside was not at fault for the mistake.

Discretion:  what’s more fair? {because this is equity, y’know}

	Toronto-Dominion Bank v Fortin (No. 2)

1979 BC SC
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	Receiver offers business for sale, takes deposit, refuses to return it, takes settlement for not selling, never had the right to sell
	Whenever it is to be inferred from the terms of the contract or its surrounding circumstances that the consensus to compromise has been reached upon the basis of a fundamental contractual assumption, and that assumption is not true. The contract will be voided, and so will the compromise.

Law of Compromises: Courts won’t usually allow a party to compromise to later challenge on ground of mistake, but will if: 

mistake about fundamental matter; 

fault for mistake is not that of party seeking relief and 

party seeking of relief did not consider the issue for which relief is being sought.

	
Holmes v Walker

1997 Ont GD

Mrs. Holmes buys cottage that wasn’t built on her land
	error in substantialibus
	After closing, a purchaser of land can only set aside the transaction on the basis of: 

1. some covenant, condition or warranty in the conveyance;

2. fraud;  

3. mutual mistake that results in a total failure of consideration;  

4. some deficiency in the land conveyed that amounts to error in substantialibus; or  

5. a contractual condition or a warranty collateral to the contract that survives the closing.

error in substantialibus: an error in the very substance of what is sold, an error so fundamental that it goes to the real identity and character of the thing sold

	
	Rescission Factors
	Pro-Rescission Factors

seller would retain a benefit from the sale of something not owned

serious consequences for the buyer if no rescission

Anti-Rescission Factors

buyer could have taken an easy, obvious, prudent step before closing

a long delay, it will be hard to unscramble the egg

public interest in the finality of property transactions

	Amalgamated Investment Property Co. v  John Walker and Sons Ltd.

1976 UK CA
	before deed conveyed, building became worthless historical site
	Once a contract is entered, the buyer takes on the risk that was previously held by the vendor (for buildings, if not cows)


Mistaken Offers

	Raffles v Wichelhaus

1864 UK Exch
	“the Peerless”
	there is no contract  if there is no obvious reasonable interpretation of the mistaken term

	Staiman Steel Ltd v Commercial & Home Builders 

1976 Ont HCJ
	“new” steel and “old” steel
	A reasonable interpretation will be upheld if the “mistake” is the fault of an unreasonable party, 

especially if this party is attempting to get out of the contract

	Hobbs v Esquimalt and Nanaimo Ry Co

1899 SCC
	Do mineral rights with the sale of “land”?
	If one party gives an unreasonable or esoteric meaning to a term in a contract that is not shared by the other party, it does not void the contract. 

	Smith v Hughes

1871 UK QB


	“New” oats or “old” oats
	if whatever a man’s real intention may be, he so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the other party and the other party on that belief enters a contract with him he is bound as if he had intended to agree to other parties terms

	McMaster University v. Wilchar Construction

1971 Ont CA
	Wilchar accidentally leaves out page with price escalator clause
	If a party knows the other side made a mistake, they cannot hold the party to the mistake

Rectification or Rescission: 

Court reluctant to bind offeror

Court will enforce a contract as it was meant to be

	Stepps Investments Ltd. v.Security Capital 

1976 Ont. H.C.
	Π changes contract w/o alerting Δ
	where an important amendment is being made, parties are required to inform other side, but not to “overcome obtuseness” (Good faith)
Remedy: Rescission or Rectification

	Ron Engineering & Construction (Eastern) Ltd v Ontario

1981 SCC
	bid is $750k too low; Ron wants its $150k deposit back
	Bid (and deposit) are irrevocable if so specified

a mistaken number in a tender makes for a valid contract if it was intended to be put in

	MJB Enterprises Ltd v Defence Construction

1999 SCC
	a tender call
	it is always possible that …irrevocability of the tender is not one of its terms, all of this depending upon the terms and conditions of the tender call.

	Ontario Bid Depository
	A better rule
	A bidder may withdraw if they inform the authority of a serious and demonstrable mistake before communication of acceptance

	Rational Allocation of the Risks of Loss
	Economic Theory
	Risk should be on the party with the cheapest access to the information to avoid the mistake on the ground that this would be an economically efficient solution


Frustration

	HongKong Fir Shipping Co

1962 UK QB
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	Chartered ship “fitted for cargo service” owners promised to “maintain her”
	Does the occurrence of the event deprive the party who has further undertakings still to perform of substantially the whole benefit that it was the intention of the parties as expressed in the contract that he should obtain as the consideration for performing those undertakings?

	Paradine v Jane

1647 UK Common Pleas
	Royalists force Δ off rented land for all but 4 months of 3-year term
	for though the whole army had been alien enemies, yet he ought to pay his rent

When the party by his own contract creates a duty or charge upon himself, he is bound to make it good, if he may, notwithstanding any accident by inevitable necessity, because he might have provided against it by his contract.... 

	Taylor v Caldwell

1863 UK QB
	Surrey Garden Music Hall burns down before 4-day concert rental
	the contract.... is subject to an implied condition that the parties shall be excused in case: 
62. performance becomes impossible from the perishing of the thing without default of the contractor

63. In the absence of any express or implied warranty...... 

	Krell v Henry

1903 UK KB
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	renter refuses to pay £75 rent when Prince Edward gets sick and delays coronation

Π kept £25 deposit
	the principle of the civil law is not limited to cases in which the event causing the impossibility of performance is the destruction or non-existence of some thing which is the subject matter of the contract or of some condition or state of things expressly specified as a condition of it.

Parties are discharged from performance under the contract if:

64. the circumstances involved the foundation of the contract

65. the performance of the contract was prevented

66. the event which prevented the performance of the contract  was of such a character that it cannot reasonably have been in the contemplation of the parties at the time of the contract.

	Frustrated Contracts Act
	Advance payment partially or fully returned
	3. (1)  The sums paid or payable to a party in pursuance of a contract before the parties were discharged,

(a) in the case of sums paid, are recoverable from the party as money received for the use of the party by whom the sums were paid; and

(b) in the case of sums payable, cease to be payable.


The Table of Broken Promises

	1. Is there a valid enforceable contract?

	A. legal formalities
	in writing

consideration

intention to be legally bound?

privity p. 2 (who is bound? who is entitled to the benefits? who can sue? Greenwood, London drugs) 

	B. Offer and Acceptance   p. 5 (definable essential terms?)
	formation/timing  Postal p. 6
tenders, bids p. 11
location (Eastern Power) p. 8
definable essential terms p. 13 (difference between agreement to contract & agreement to negotiate e.g.., Pennzoil, Canada Square.)

	2. What obligations are owed, nature of obligation?

	A. Parol Evidence Rule (p. 24)
	General rule (Bauer, Eli Lilly)

Relaxation (Gallen, Hi-tech).

	B. Contractual Obligations
	i) Impact of Conflicting Forms  (p. 19)

	
	ii) Classification of written terms (Condition or Warranty, depends on consequences, not literal words) (p. 20) 

iii) Classification of oral statements (Condition, not likely; Warranty Heilbut, Dick Bentley; Puff) (Parol evidence rule  (p. 24)  (Intention to create legal relations, and other legal formalities)


	Term
	Definition/Test
	Remedy

	condition

p. 20
	A fundamental provision which provides that a party to the contract is not obliged to perform one or more of its duties if or unless some state of events occurs 
	Rescission: Innocent party may cancel  contract (Buyer reject goods),

Sue for expectation damages

	warranty
	a contractual promise that the subject of the sale has certain qualities or characteristics. May be a term of the contract, or a “collateral contract”

Requires all contract formalities
	Contract continues (Buyer obliged to accept and pay for goods) 

subject to the right to claim for expectation damages



	innominate term
	retrospective classification making a term a condition or a warranty
	Remedy depends on severity of breach 

	C. Extra-contractual Obligations
	i) impact of limiting contract language (Cognos p. 33) 

ii) negligence (Winnipeg) 

iii) Classification of oral statements


	Term
	Definition/Test
	Remedy

	fraudulent mis-representation


	Hard to prove

made “knowingly, or without belief in its truth, or recklessly, careless whether it be true or false.” – Derry v Peek (p. 27)
	Rescission and Deceit Damages (Reliance and possibly punitive Performance)



	negligent mis-representation

p. 32
	A misrepresentation made without  due diligence, the Cognos test:

(1) a “special relationship” (special knowledge or skill, intention of inducing contract, VK Mason);

(2) the representation was untrue
, 

(3) the representor acted negligently; 

(4) the representee must have reasonably relied on the misrepresentation; and 

(5) the reliance must have been detrimental.
Lower standard of proof than fraud
	Rescission and Reliance Damages (note: expectation can be a proxy for Reliance VK Mason)

	innocent mis-representation
	false statement made unknowingly
	Rescission 

67. must be immediately sought, before execution

68. promissee must be able to return what has been received

69. buyer gets back deposit, does not get reliance damages.

	mere puff
	“that looks gorgeous on you”
	No remedy – except maybe a reality check

	D. Good faith obligations?
	Generally no good faith duty (Martel); but Gateway, Big Quill say different p. 16 Dawson p. 10
Confidentiality/Fiduciary (Lac Minerals p. 18)


	E. Impact of Mistakes on obligations p. 35

	General
	No obvious border between misrepresentation and mistake
Usually with mistake, the Π cannot point to a specific statement or action that caused Π to do something

Factors

should one party have known better?

did one party behave badly?

how big is the loss?


	Term
	Definition/Test
	Remedy

	Terms p. 35 
	transcription error
	Rectification

	Payments p. 36
	payment made when nothing owed
	Repayment (except if reliance)

	Assumptions (existing) 

p. 37
	At time of contract, things are not as they are assumed to be

Equitable remedy at discretion of court if mistake is bundamental (Magee)


	Rescission if

misapprehended fact was fundamental (dissent in Bell; Denning in Magee)

and the policy interest in avoiding enrichment by mistake, outweighs the policy interest in the enforceability of contracts. (Waddams)

	
	70. Nature of the contract and context, industry norms? (Amalgamated)

71. Length of parties’ relationship, reluctance if long-term (Holmes) 

72. Relative knowledge or fault (TD Bank, Holmes)

73. Size of mistake. Not factor (Holmes) 

74. Communication: did it seem one party was allotted the risk? (Holmes)

75. Timeliness of claim. (Holmes)

76. Settlement of legal claim? Courts like settlements (TD Bank)

	Offers p. 39
	Risk usually with the offeror

e.g. Raffles
	Rescission or Rectification (Stepps)

No loss of deposit if forfeiture would be unconscionable - Stockloser

	Assumptions (future)

aka

Frustration p. 40
	Frustration: the event deprived the party who has further undertakings still to perform of substantially the whole benefit of the contract (Hong Kong Fir)

e.g. illness or death in provision of personal service contracts; provision of goods made illegal by statute


	Rescission if the change in circumstances

77. was beyond control of either party;

78. makes performance of contractual obligations radically different (“impossible” – Taylor; “foundation” – Krell);

79. was not reasonably expected (Krell);and

80. was not an inherent risk in the context (Krell)

Deposits often not returned (Krell); but Frustrated Contract Act may apply

	3. Implications of Non Performance

	General
	(Where a court is likely to actually start its analysis by deciding what remedy should be awarded and then seeking grounds that will allow it)

expectation or reliance damages (unless inadequate)

quantum of damages -affected by 

duty to mitigate (Asamera) and 

remoteness (Hadley – reasonably foreseeable)

aggravated or punitive rare (Performance Industry, Vorvis)

	Side Issues
	A. right of non-performing party to recover 
	Deposits, Pre-payments p. 22, (Mistaken offers p. 39)

Entire Contract Rule p. 23

	
	B. rights of innocent party re: anticipatory breach p. 20
	Treat contract as at an end and sue or  hold out till date of performance then sue (Hochster, Frost)

Duty to mitigate (Asamera)
Specific performance criteria same as when no mitigation would be required


	E. Impact of Mistakes on obligations p. 35


	Term
	Definition/Test
	Remedy

	Terms p. 35 
	transcription error
	Rectification

	Payments p. 36
	payment made when nothing owed
	Repayment (except if reliance)

	Assumptions (existing) 

p. 37
	At time of contract, things are not as they are assumed to be

Equitable remedy at discretion of court if mistake is bundamental (Magee)


	Rescission if

misapprehended fact was fundamental (dissent in Bell; Denning in Magee)

and the policy interest in avoiding enrichment by mistake, outweighs the policy interest in the enforceability of contracts. (Waddams)

	
	81. Nature of the contract and context, industry norms? (Amalgamated)

82. Length of parties’ relationship, reluctance if long-term (Holmes) 

83. Relative knowledge or fault (TD Bank, Holmes)

84. Size of mistake. Not factor (Holmes) 

85. Communication: did it seem one party was allotted the risk? (Holmes)

86. Timeliness of claim. (Holmes)

87. Settlement of legal claim? Courts like settlements (TD Bank)

	Offers p. 39
	Risk usually with the offeror

e.g. Raffles
	Rescission or Rectification (Stepps)

No loss of deposit if forfeiture would be unconscionable - Stockloser

	Assumptions (future)

aka

Frustration p. 40
	Frustration: the event deprived the party who has further undertakings still to perform of substantially the whole benefit of the contract (Hong Kong Fir)

e.g. illness or death in provision of personal service contracts; provision of goods made illegal by statute


	Rescission if the change in circumstances

88. was beyond control of either party;

89. makes performance of contractual obligations radically different (“impossible” – Taylor; “foundation” – Krell);

90. was not reasonably expected (Krell);and

91. was not an inherent risk in the context (Krell)

Deposits often not returned (Krell); but Frustrated Contract Act may apply
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merely the starting point





“Identity of Interest” = face the same fate if job not done





Laing could conceivably apply in a lease situation where services are not provided.





no consensus ad item = no contract





JB: “this makes little sense”





“Quantum Meruit” – as much as he deserved





Goods ≠ services, real estate, choses in action





Sample Conf agreements: p. 497, 498





see also Warranties and Privity p. � PAGEREF _Ref69231492 \h ��33�





Negligent? Was there due diligence?








Rectification: limited scope for it, especially if lawyers involved


Parol evidence rule exception





Replevin: Return of property





Risk usually with the offeror





Force Majeure clause p. 741 n.8





Contract: Expectation


Tort: 	    Reliance











� Well, he said something like that.


� Don’t you love these tests? To be a false utterance, a statement must be a) false and b) an utterance. Sign me up for the Supreme Court
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