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Economic or Commercial Facts of Contracts

· 2 parties

· exchange of “things” with commercial equivalence

· parties expect to be better off

· ability to make exchanges permits economic planning

· ability to plan important aspect of individual freedom (p. xxiv)

Some General Contract rules:

contra proferentem: Ambiguity is interpreted against the drafter; Cornwall Gravel
expressio unius: if something is said explicitly in one place and not later, it is not meant later; Cornwall Gravel
Onus: the burden is usually put on the person best able to provide the information

Reasonably Foreseeable: liability used to be a higher test in contract law than tort law, but not any more; Canlin Ltd
Remedies for Breach of Contract

1. Criminal prosecution

2. loss of permission to carry on business

3. loss of reputation as a promise keeper

4. court declaration of breach

5. court order to perform

6. court order to pay damages

The Compensation Principle

" ...In giving damages for the breach of contract, the party complaining should, so far as it can be done by money, be placed in the same position as he would have been in if the contract had been performed..."  Lord Atikinson, Sally Wertheim v. Chicoutimi Pulp [1911]

Factors affecting damage awards

· Probability of loss 

· Knowledge

· Relationship of parties (more intimate, more knowledge, more liability)

· Reliance

Negotiation/Remuneration (being paid to take on liability)

· Impecuniosity (not much liability for causing a bankruptcy)

· Deliberateness of breach (increases chance of judgement for Π)

· Explicit agreement (if proven, hard for Δ to defend against liability)

	Fundamental Principles – Compensation

	Peevyhouse v. Garland Coal (1963) (Okla. S.C.)
	Land-contract to mine – breach- company did not fill in holes.
	Damages should reflect the reasonable cost of performance unless

1) the breach is incidental to the contract;

2) and the cost of performance exceeds the value of performance

TEST: was it clear that the parties intended the work should be done even if it was not economically valuable, or was this just a typical situation where economic interests predominate?

Sally Wertheim v. Chicoutimi Pulp  principle – place the aggrieved party in the position it would have been had the contract been performed

Expectation interests: give plaintiff what he would have expected to gain from the contract either by forcing defendant to perform or to pay cost of performance.

	Radford v. de Froberville (1977) (Eng. C.D.)
	Land sale – covenant to build fence –breached.
	Award expectation interest damages rather than value when:

Work likely to be done
There are aesthetic concerns
The contract price reflected the expectation interest

	Ruxley Electronics v. Forsyth (1966)(HL)
	Contract for swimming pool – not build to specifications


	Award for “loss of amenity” rather than expectation

Unfair to award loss of value.
“he cannot create a loss which does not exist in order to punish the defendants for their breach of contract”
“reasonableness of an award of damages is to be linked to the loss sustained”
cost of performance  would be disproportionate to benefit.

	Pay Cost of Performance?

	YES
	NO

	Radford v. De Froberville
	Peevyhouse v. Garland Coal

Ruxley electronics v. Forsyth

	Benefit of doing work not disproportionate to cost 

Deliberate intent to cheat Plaintiff – no intent to complete work


	work won’t be done

plaintiff being punitive

doing work would be wasteful

expectations are unreasonable


Foreseeabiltiy and Remoteness

	Hadley v. Baxendale 

1854 Eng Exch
	Mill shaft breaks – courier takes 5 days longer – mill closed.
	Remoteness Test:
3) is damage “naturally arising”, from the usual course of things?

4) was there communication of special circumstances between parties?

	Victoria Laundry v. Newman Industries 

1949 Eng CA
	Boiler for dying contracts late –plaintiffs lose big contract
	Test: given the knowledge of the defendant at the time of formation of the contract could the defendant reasonably foresee that this types of loss is liable to result from breach?

	Koufos v. Czarnikow 

1969 HL
	3000 tons of sugar brought to Basrah 9 days late
	Test: objective test: reasonable person in the position of Δ  “should have known” loss of a kind which was not unlikely to result from a breach of contract.

	Horne v. Midland Railway Co. 1873 Exch
	Railway gets shoes late to France

manufacturer loses big profits
	No notice to Δ of the exceptional loss for breach = no damages for loss
Obiter:

reasonable consideration for undertaking additional risk 

Public Policy reasons for limiting liability of common carriers

	Cornwall Gravel v. Purolator Courier Ltd. 1978 Ont CA
	Courier accepts valuable tender, gets it to T.O. too late. 
	Notice to Δ of the exceptional loss for breach = damages for loss


	Canlin Ltd. v. Thiokol Fibres Canada Ltd. 1983 Ont CA
	Swimming pool covers defective 

Π claims loss of US market
	Sales of Goods Act measure for damages is “loss directly and naturally resulting in the ordinary course of events”

The proof of the loss of future profits rests upon the Π and the amount will depend on the facts of the individual case.

	Freedhof v. Pomalift Industries 1971 Ont CA p82
	Δ failed to install ski-lift. 

Π went bankrupt
	Bankruptcy is not reasonably foreseeable.

	Was the damage foreseeable?

naturally arising; Hadley
communication of exceptional circumstances; Hadley; Horne; Cornwall G
reasonably foreseeable given the knowledge of Δ; Victoria Laundry
loss not unlikely to occur (Koufos)
Loss of profits: Sales of Goods Act: “directly and naturally resulting in the ordinary course of events”; Canlin Ltd
Not a bankruptcy; Freedhof


	Reliance Damages

	Anglia TV v Reed 

1972 Eng CA p66
	Reed breaches movie contract at last minute – Anglia TV claims for precontract expenditures
	Π can claim for lost profits or wasted expenses, not both.

If profit is unknowable, wasted expenses can be claimed even if lost profit could have been zero or a loss

Pre-contract expenses can be claimed provided they were such as would be reasonably in the contemplation of the parties as likely to be wasted

	Bowlay Logging Ltd. v. Domtar Ltd. 

1978 BC SC
	Domtar breaks contract that lost Bowlay lots of money, Bowlay sues for lost expenses
	Π should not be rewarded for inefficiency, should not be put in a better position than if the contract performed

Formula: Expenditures – Expected Loss = Claim


	Restitution

	Attorney-General v. Blake [2001] HL
	Spy publishes book, Govt sues for the profits

Not likely to be awarded – Prof. Bailey
	Lord Wolf’s Appropriate situations for Restitutionary damages include:

“skimped” performance

and cases where the defendant obtained his profit by doing “the very thing” he contracted not to do.

Accounting of profits to be exceptional, based on:

Other remedies (damages, specific performance, injunction) are inadequate

Subject matter of contract

purpose of the contractual provision breach

circumstances of the breach 

consequences of the breach

circumstance in which relief is sought

does Π have a legitimate interest in preventing the Δ’s profit-making?


Equitable Remedies – Specific Performance
	Behnke v. Bede Shipping Co. Ltd
1927 KB
	Sale of unique ship – damages inadequate
	Equitable remedy of specific performance may be awarded when damages are inadequate – when service or good is “unique”

	Soulos v. Korkontzilas [1997] SCC
	Soulos wanted the building his bank was in
	Something particular to Π can make a good unique that wouldn’t distinguish it for others.

Constructive trust example

	Semelhago v. Paramadevan

1996 SCC
	Sale of land in subdivision 
	Real property must be unique for equitable remedy
Damages are awarded unless an equitable remedy is called for

	Warner Bros. Pictures Inc v Nelson 

[1937]  (Ch D)
	Bette Davis does film in England, contrary to exclusive WB contract 
	Equitable remedy appropriate because damages impossible to determine

Positive covenant of personal service; Courts will not force Δ to work for Π 
because it is difficult to monitor the work
it would be like enforced servitude
Negative covenant of personal service
An injunction to not work in a certain field except for the Π awarded if not “tantamount” to a positive covenant

	Sky Petroleum v. VIP Petroleum (1974 Eng. Chanc.)
	Δ refuses to sell Fixed price gas to Π when oil embargo hits
	When Π has no other supplier to go to, court can order an injunction forcing Δ to sell at contract price limited in time until date of trial and limited to contract amount.
Relational contract example

	Gilbert v Baron

1958 HCJ
	Shareholder breaches;  takes over company
	Specific performance ordered in stock transactions when shares are not readily obtained in the open market.

	Order equitable remedy?

Unique good? Behnke
Unique to Π? Soulos
Unique land? Semelhago (used to be any land was unique)

Not tantamount to positive covenant for service? Warner Bros
Damages impossible to calculate? Warner Bros
No other supplier? Sky Petroleum
Stock shares not readily available on open market? Gilbert v Baron
Stock shares a controlling interest? Asamera
Relational? more tendency to award specific performance than Transactional, Sky
Union labour? Consultation or negotiation order possible; Brown, Contract Remedies in Planned…
Labour arbitrator likely to order reinstatement for wrongfully dismissed employee

· a collective agreement situation (easier with large organizations than small firms), 

· and by statute in Quebec, Nova Scotia 

· and for employees working under the Canada Labour Code.


	Fuller & Purdue: The Reliance Interest in Contract Damages p. 28
Principal purposes which may be pursued in awarding damages:



1. Restitution Interest:

Π conferred some value on the Δ. (i.e., gave some $$) and seeks to get it back. Prevent unjust enrichment

2. Reliance Interest:

On the promise of the Δ, Π has incurred expenses. This interest seeks to put Π in “as good” a position as they were in before the promise was made.

3. Expectation Interest

Seeks to either compel the Δ to render the promised performance, or make Δ. pay the monetary value of the performance. Seeks to put the Π. in as good a position as he would have been had the K been fulfilled.  

Posner, Economic Analysis of law p. 38
efficient breaches of contracts should be encouraged if they are committed to avert a larger loss

or to enrich one party so that paying damages to meet expectation or reliance interest will put that party better off and the other party no worse off.  

Restitution doesn’t encourage efficient breach

Special Damages 

Loss of enjoyment – Mental Distress

	Jarvis v. Swan Tours Ltd. 
1973 Eng CA
	Planned tour vacation – did not live up to claims
	Courts can award damages for mental distress in contract “just as damages for shock can be recovered in tort”, particularly in contracts for enjoyment.
difficulty in assessing these damages will not prevent an award from being made.

	Weinberg v. Connors 

1994 Ont GD
	Δ moves w/o notice after adopting cat 
	“damages for emotional upset are recoverable if these damages:

are reasonably foreseeable 

or if they were in the contemplation of the parties when they made the contract.” (not discussed in class, too cute to skip)

	Watts v. Morrow (1991) UK
	UK case cited in Kempling v. Hearthstone Manor Corp (1996) Alta CA
	“A contract breaker is not in general liable for any distress, frustration, anxiety…” 

except “where the very object of the contract is to provide pleasure… 

and recovery for physical inconvenience caused by the breach…. 


Employment – Dismissal

	Vorvis v. Insurance Corp. of B.C. 

1989 SCC
	54 yr. Old fired after 8 yrs with co.
	Aggravated damages 
Compensatory for non-economic damage

if conduct was “independently actionable”, or possibly if otherwise
Punitive damages 

punish reprehensible conduct

only for “independently actionable” conduct.
not for conduct preceding time of dismissal?

	Wallace v. United Grain Growers

1997 SCC p96
	fired without notice after being told he could work there until retirement.
	Punitive requires independently actionable wrong

No such thing as an action for bad faith discharge

An employment contract is not one in which peace of mind is the very matter contracted for.

If wrongful dismissal and manner of dismissal is insensitive or employer makes unfounded allegations of cause, this may lead to a longer period of reasonable notice.

Employment contract unique because of power differential.

Employers are not liable for damage that flows from the fact of dismissal itself

Δ’s maintaining “cause” brings the notice to the top of scale.

	Dismissal reasons XE "Notice" 

	Dismissal of employee (permanent or indefinite duration) can be: 

1. for Cause (theft, fraud, etc.)

2. with Notice

	Notice minimums
	Minimum standards set by statute

contract may specify period no shorter than statute

case law has longer period

Employee held to shorter notice period than employer

	Factors affecting notice 
Bardal v Globe & Mail ‘60 On HC 
	character of employment

length of service

age of servant

availability of similar employment (re. experience, qualifications, etc.)



	Wallace v. United Grain 
	inducement to leave previous secure employment 
bad faith (Wallace v. United Grain Growers Ltd (1997)

	High status jobs
	getting much bigger awards than low status jobs challenged in Cronk v. Canadian Insurance Co (1994) (overturned  Ont CA) and Bramble v. Medis Health and Pharmaceutical Services Inc. (1999) NBCA on the grounds that highly paid people don’t have a harder time finding jobs than the poorly paid. 

	Reinstatement
	reinstatement is a possible award. Rare for the non-unionized


Contracts Promising Peace of Mind

	Warrington v. Great-West Life Assurance Co (1996) BCCA
	insurer refuse to pay claim for “chronic fatigue syndrome”; pays on eve of trial
	“…parties to a contract of disability insurance should be taken to have contemplated as an important benefit, and indeed a purpose, of their contract the "peace of mind" implicit in the insured's receipt of timely and reliable benefit payments in substitution for his or her wages.”

Only aggravated damages awarded in this case

	Whiten v. Pilot Insurance Co. (2002) SCC 18
	Π’s house burned down, husband got frostbitten feet, 3 cats died.

Δ Insurer accused Π of arson with no evidence

Jury awarded $1M punitive 
	Punitive Damages
actionable wrong not necessarily a tort – contractual duty of good faith

“Over-compensation of a plaintiff is given in exchange for this socially useful service”

1) No Categories: limiting by categories “does not work”
2) Primary objectives are:
i) punishment (as in retribution)

ii) deterrence

iii) denunciation

3) criminal law is the primary vehicle, punitive damages resorted to in exceptional cases and with restraint

4) principled and less exhortatory approach is desirable; avoid “high-handed", "oppressive", "vindictive", etc”

5) lowest award that would serve the purpose awarded

6) relieve a wrongdoer of its profit where compensatory damages would amount to nothing more than a licence fee to earn greater profits through outrageous disregard of others.

7) a formula based on compensatory damages inappropriate focus on the plaintiff rather than the defendant’s conduct

8) Proportionality: All damages and all punishment added up should be rationally related to the objectives for the punitive damages

9) Juries should receive more guidance    see below
10) Punitive damages not “at large”, appellate courts can intervene

	Punitive Damages: Hard Chices and High Stakes [1998] NZ L. Rev. 741 p. 742

	Punitive damages the norm in sexual battery

Clearly available for breach of fiduciary duty

Persist in contract actions
Prior criminal convictions no longer automatically bar punitive awards

“the courts seem to have accepted general deterrence, not retributive punishment, as the dominant purpose behind punitive damage awards in a number of important decisions”


Punitive Damages Charge to juries XE "juries:punitive damages" :

	1. Exception
	Punitive damages are very much the exception rather than the rule,

	2. High-handed…
	imposed only if there has been high-handed, malicious, arbitrary, or highly reprehensible misconduct that departs to a marked degree from ordinary standards of decent behaviour

	3. Proportionate
	Where they are awarded, punitive damages should be assessed in an amount reasonably proportionate to such factors as the harm caused, the degree of the misconduct, the relative vulnerability of the plaintiff and any advantage or profit gained by the defendant,  (see below)

	4. Other fines
	having regard to any other fines or penalties suffered by the defendant for the misconduct in question.

	5. Unpunished or inadequate?
	Punitive damages are generally given only where the misconduct would otherwise be unpunished or where other penalties are or are likely to be inadequate to achieve the objectives of retribution, deterrence and denunciation. 

	6. Not a reward
	Their purpose is not to compensate Π

	7. Purpose 
	Retribution: give a defendant his or her just desert

Deterrence: of Δ and others, 

Denunciation: to mark the community's collective condemnation 

	8. Compensatory inadequate 
	Punitive damages are awarded only where compensatory damages, which to some extent are punitive, are insufficient to accomplish these objectives,

	9. No more than necessary
	and they are given in an amount that is no greater than necessary to rationally accomplish their purpose. 

	10. Windfall for Π
	while normally the state would be the recipient of any fine or penalty for misconduct, the plaintiff will keep punitive damages as a "windfall" in addition to compensatory damages.  

	11. Moderate awards sufficient
	Judges and juries in our system have usually found that moderate awards of punitive damages, which inevitably carry a stigma in the broader community, are generally sufficient.

	Bracket or range?
	If counsel can agree on a "bracket" or "range" of an appropriate award, the trial judge should convey these figures to the jury, but at the present time specific figures should not be mentioned in the absence of such agreement

	Comparable awards?
	Counsel should also consider the desirability of asking the trial judge to advise the jury of awards of punitive damages made in comparable circumstances that have been sustained on appeal.


Punitive damages must be proportionate to:
	i. Π’s Blameworthiness 
	to the blameworthiness of the defendant's conduct

	ii. Δ’s Vulnerability
	to the degree of vulnerability of the plaintiff

	iii. Harm to Π
	to the harm or potential harm directed specifically at the plaintiff

	iv. Deterrence
	to the need for deterrence 

lowers amount for poor Δ

factor in whether conduct was part of a pattern of behaviour

	v. Total penalties
	even after taking into account the other penalties, both civil and criminal, which have been or are likely to be inflicted on the defendant for the same misconduct

	vi. Δ’s Advantage
	to the advantage wrongfully gained by a defendant from the misconduct


Level of Blameworthiness XE "Blameworthiness" :
	The more reprehensible the conduct, the higher the rational limits to the potential award…. The level of blameworthiness may be influenced by many factors, but some of the factors noted in a selection of Canadian cases include:  

	1. Planned?
	whether the misconduct was planned and deliberate:

	2. Motive?
	the intent and motive of the defendant: 

	3. Persisted?
	whether the defendant persisted in the outrageous conduct over a lengthy period of time:  

	4. Concealed?
	whether the defendant concealed or attempted to cover up its misconduct:  

	5. Aware of wrong
	the defendant's awareness that what he or she was doing was wrong:  

	6. Δ profited?
	whether the defendant profited from its misconduct:

	7. Interest violated
	whether the interest violated by the misconduct was known to be 

(a) deeply personal to the plaintiff (e.g., professional reputation (Hill, supra)) 

(b) or a thing that was irreplaceable 


Mitigation

	Payzu Limited v. Saunders 

[1919] 2 KB 581
	Silk supplier doesn’t get  cheque,  demands cash – buyer refuses 
	Π’s failure to accept change in terms of contract is a failure to mitigate his damages

failure to mitigate is taken into account when assessing damages

	White and Carter (Councils) Ltd v. McGregor [1962] AC 413
	Δ cancelled 3-year contract to put ad signs on garbage cans

Π refused cancellation, made signs, sued for full sum due 
	When a contract is breach, party not in breach has choice of accepting breach and suing for damages or completing contract and ask for contract price.

“It has never been the law that a person is only entitled to enforce his contractual rights in a reasonable way.” 

No duty to mitigate if Π can complete contract without cooperation of Δ.

Not necessarily good law in Canada says Prof. Bailey

	Finelli v. Dee (1968 Ont. C.A.)
	K to pave a driveway cancelled

Π completes work anyway
	Plaintiff has duty to mitigate – cannot choose to complete the contract when defendant unwilling

 Distinguishes White and Carter – this contract required defendant’s permission to trespass on land.

	Victory Motors v. Bayda 

1973 Sask DC p.25
	Δ contracts to buy popular Mustang, then reneges

Π sells car
	If demand is greater than supply, then no damages awarded; because seller was guaranteed to sell car

If supply is greater than demand, then there is a loss of profit, because the 2nd buyer would have bought a 2nd car

	Asamera Oil Corp Ltd v Sea Oil & General Corp [1979] 1 SCR 633
	Π never buys equivalent amount of shares even when clear Δ will never return them
	When do you mitigate? Not necessarily at time of breach

Was situation so complex Π needed time to assess situation and secure funding

Did Δ ask Π to wait?

Did Π rely on external factors reasonably?

Can Π see at a certain date that they are likely to miss out on an increase in value?

	Cockburn v. Trusts & Guar. Co. 1917
	Dismissed Π sells some of Δ’s goods
	An opportunity to make money that was created by breach counts as mitigation, deducted from damages.

	Duty to Mitigate
	Applies except when specific performance would be awarded

“Reasonableness” expectation depends on facts of each case

	What is Reasonable?
	Making funding arrangements may be required, but not to the point of going bankrupt

Reasonable mitigation expenses to be covered by Δ (Even if the loss wasn’t mitigated in the end Banco De Portugal v. Waterlow & Sons Ltd [1932])

You don’t have to take all possible steps (e.g. no need to take a crappy job or make a hugely risky move)


Uncertainty and Damages

	Chaplin v. Hicks [1911] CA
	Δ’s breach caused Π to lose the chance to be in one of 12 of 50 women chosen for lucrative actress jobs
	 “The jury must do the best they can…the fact that the damages cannot be assessed with certainty does not relieve the wrong-doer of the necessity of paying damages for his breach of contract.

Amount awarded very close to 12/50 x value of prize

	Anglia TV v Reed 

1972 Eng CA 
	Reed breaches movie contract 
	If profit is unknowable, wasted expenses can be claimed even if lost profit could have been zero or a loss



	Kinkel v Hyman 1939 SCC
	Π deprived of opportunity to bring a question to shareholder vote
	Crockett J. “no authority in Chaplin v. Hicks or Carson v. Willitts justifying any court in awarding any more than a nominal sum as damages for the loss of a mere chance of possible benefit except upon evidence proving that there was some reasonable probability of the plaintiff realizing therefrom…” 

	Multi-Malls Inc. v. Tex-Mall Properties Inc 

(1980) Ont CA
	Δ failed to try for OMB approval
	Legal Negligence Action Formula used:

expected Loss = (amount of award) x (probability of success)

Damages = (expected net gain) x (probability)

	Eastwalsh Homes Ltd v. Anatal Dev’ts Ltd 

(1993) Ont CA
	Δ failed to try for OMB approval
	“The burden rests on the plaintiff alleging breach of contract to prove on the balance of probabilities that the breach and not some intervening factor or factors has caused loss… “

“The court will estimate the plaintiff’s chance of obtaining a benefit had the contract been performed… 

The plaintiff must prove that the chance constitutes ‘some reasonable probability’…”

Onus also on Π, BoP, to establish probability %

	Fisher v Knibbe 1992 Alta CA
	Negligent lawyer fails to sue doctor
	In a case where court rules action would have failed:
No chance = no damages


Interest

Courts award pre and post judgement interest, recognition of time value of money

· In Ontario, rates are set by regulation, but court has discretion on awarding it and the quantity

Date to Assess Damages

	Date of Breach
	Date of Judgement

	default common law rule

but court can pick another date if factors warrant
	date of judgement can be chosen if damage assessment on date of breach or anything sooner than judgement day would not put Π in contract completion position Wroth v. Tyler [1973] (house sale case in rising land market)
if circumstances prevent Π from mitigating

if specific performance indicated but not possible 


Promises the law will enforce

Factors giving strong pressure to enforce a promise:

	1. Common or Commercial
	the promise is readily comprehensible and common or typical of commercial exchange

	2. Π performed
	one party has performed its obligation is asking for the court’s support either to provide compensation for the other’s failure to perform or to make the other perform its obligation;

	3. Deliberation
	there is strong evidence that the promise was made with deliberation; or

	4. Reliance
	one party has relied on an undertaking given by the other in circumstances where this reliance requires protection.

	5. Awareness
	the promissor was aware that he or she was undertaking a legally enforceable obligation

	6. Evidence
	the terms of the promisor’s undertaking are fairly clearly proved

	7. Standard of care
	the promisee can show that the promise met some minimum standard of care in its making;


Principal Doctrinal requirements for the enforcement of a contract

1. Writing (if required by Statute of Frauds or Consumer Protection Act)

2. Consideration or the Equivalent (Seal)

3. Intention to Create a Legal Relation (reasonable expectation of enforcement in a court)

4. Privity of Contract (person must be a party to a contract)

Functions performed by Legal Formalities from Fuller, Consideration and Form:

1. Evidentiary (shows deliberation)
2. Cautionary

3. Channelling (test of enforceability; to get an idea of the legal intention of the parties.) 
Requirement of Writing

	The Statute of Frauds (Ontario Act)

In writing and signed by the person charged

No particular form of document required

more than one document may be taken together

all essential terms must be present (price and subject matter always) 

Signature includes initials, printed name (E-commerce Act allows for digital signatures)
	Where it Applies:

5) special promise by executor or administrator to answer damages out of his own estate

6) to answer for the debt, default or miscarriage of another person (surety)
7) marriage (archaic)

8) contract or sale of lands, tenements or hereditaments
9) debt made while a minor

	Limiting Statute of Frauds

10) Widening of writing definition (see above); 

11) Doctrine of part performance; Deglman
12) Quantum meruit; Unjust enrichment; Deglman
13) Indemnity-Surety definition; Mountstephen
	These limits exist to prevent someone using the Statute to avoid giving a deserving person land because a contract or conveyance was not in writing when to do this would be to perpetrate the sort of fraud the Statute is intended to avoid. 

	Mountstephen v. Lakeman

(1871) QB
	Health board chair tells Δ, “I will see you paid”
	Δ taken to be “indemnity” as no primary debtor for him to be surety to.


	Ontario Consumer Protection Act: ss. 18 and 19

	Seller cannot enforce executory contract unless

14) Contract is in writing and signed by purchaser

15) Contract sets out all terms

16) and purchaser is given a copy
	Executory Contract:

Where all money to be paid is not paid

goods not received on time (e.g. deposit on a chesterfield)

	Doesn’t protect commercial buyer or seller

Doesn’t protect in private sales


Unjust Enrichment and the Doctrine of Part Performance

	Deglman v. Guaranty Trust Co of Canada and Constantineau [1954] SCC
	Oral contract, Π “looked after” his aunt and she was to will him 548 Besserer St.

She didn’t.
	Π’s actions must have been caused by the oral contract.

Doctrine of part performance (Equitable)

“to ensure equity being done where Δ had stood by and allowed Π, to his detriment, to fulfil his part of the oral contract, and where it would be unconscionable for Δ to set up the statute by asserting that the contract is unenforceable so that he might retain benefits which have accrued to him from the contract.”

Requires evidence of acts “unequivocally referable” to the contract, would allow court to overcome Statute of Fraud limitations. 

Unjust enrichment (Common Law)

Permits the court to award damages as restitution; requires:

(a)
a benefit conferred onto the Δ by Π

(b)
an appreciation of knowledge by the Δ of the benefit; and

(c)
the acceptance or retention by the Δ of the benefit under such circs as to make it inequitable for the Δ to retain the benefit w/o payment of its value

	Hunter v Baluke (1999) Ont GD
	Gretzky tries to buy a house. 
	payment of money alone for land pursuant to an oral contract does not constitute part performance
3 conditions: i) Δ accepted $; ii) Δ has not repaid $, and iii) Δ has not offered to repay or Δ cannot repay

	Steadman v. Steadman [1974] UK
	Mr. S promises to pay £1500, pays £100 towards maint. Mrs. S refuses to transfer title
	where there is a transfer of personal property or the performance of some obligation, specific performance can be ordered;

Was there an oral contract? “…take the whole circumstances, leaving aside evidence about the oral contract, and see whether it is proved that the acts relied on were done in reliance on a contract: that will be proved if it is shewn to be more probable than not.”

	Boon v. Coe 1913 Kent CA
	Π moves from Kentucky to Texas and back when Δ broke oral contract 
	Δ must receive a benefit from the part performance


	Deglman softened by Steadman v. Steadman [1974] UK; 

but maintained in Deveraux v Deveraux (1978) Ont
	enrichment is not unjust if it occurs pursuant to a valid contract or a gift


 Formal Contracts: the Promise under Seal

A promise given under seal, “a deed”, is enforceable even if there is no consideration.

1. signed

2. sealed (872899 Ontario Inc v Iacovoni (1998) Ont CA)

3. delivered (Paul D’Aoust Construction Lte v. Markel Insurance Co of Canada (1999) SCC)

The only way to enforce a promise of a gift;
in some jurisdictions, an action on a sealed instrument has a longer limitation period than general contracts

a corporate seal on a contract doesn’t necessarily mean that the document is “under seal”; there should probably also be a testimonium clause stating that this is the intent of the seal. (Friedmann Equity Developments Inc v Final Note Ltd [2000] SCC)

eCommerce Act specifies digital seal equivalents

	Re/Max Garden City Realty v. 828294 Ontario Inc 

(1992) Ont GD
	black circle that resembled a seal under which was the word “(Seal)” 
	The black circle was taken to be a seal.

	Family Trust Corp v Morra (1987) Ont Div Court
	“affix seal” written on contract, no seal
	without a seal there must be consideration for a contract to be enforceable,

the words “affix seal” don’t count


Promises denied enforcement – Unfairness

	The Port Caledonia [1903] UK
	Port Caledonia in harbour when a gale came up; Tugboat capt. demanded £1000 to tow to safety.
	An inequitable and extortionate agreement will not be enforced

The Anna’s captain’s action “was most reprehensible conduct, and I will add, cowardly”

“one man was in a position to insist upon his terms, and the other man had to put up with it.”


Duress

“a coercion of the will so as to vitiate consent.” – Lord Scarman in Pao On
	Pau On v. Lau Yiu Ying 

[1980] (PC)
	Δ agrees to last minute change in contract to take corp public
	The Test for Duress – Did the person allegedly coerced:

17) protest

18) have no alternative course open

19) lack legal advice

20) take steps to avoid the agreement quickly.

	D&C Builders Ltd v Rees [1966] 2 QB
	Builders reluctantly accept less than they’re owed
	Denning notes that the coercing party doesn’t need to be aware of the circumstances that lead to there being no alternative course open, but he suggests that such knowledge on their part is an aggravating factor.


Consideration

	Cheshire, Fifoot and Furstom, Law of Contract
	The Basic Rule
	“The Π must show that he has bought the Δ’s promise either 

· by doing some act in return for it 

· or by offering a counter-promise”

	Thomas v Thomas (1842) 2 QB 551
	deathbed gift to wife of lease on house; £1/yr 
	A detriment to Δ, or a benefit flowing to Π is consideration.

Adequate? Not up to the court to decide if consideration is adequate, only that it was there

	White v Bluett (1853) UK
	son’s promises to stop complaining
	Giving up something you have no right to do is not consideration

Vagueness and lack of evidence may influence a court to find no consideration

	Hamer v Sidway 

(1891) NY
	Nephew gives up smoking, drinking, swearing and playing cards and dice for $.
	Giving up something you have a right to do is consideration, even if what you gave up could have been harmful to you
The Promissor doesn’t have to benefit from the consideration.

	Prof. Jane Bailey
	A promise that amounts to doing nothing is not consideration

	Eastwood v Kenyon 

(1840) UK
	Groom promises to repay debt of his bride
	Past consideration: If the consideration took place before the promise was made, the consideration must have been done at the request of the promissor

	Roscorla v. Thomas 

(1842 Q.B.)
	Π buys horse – after sale horse gets sick – Δ said after sale horse was fine
	Post-contract: a promise made after contract formation is gratuitous and without consideration.

	Matheson Hospital v Smiley

1932 Man CA
	unconscious man taken to hospital after suicide attempt
	There is an implied request with unconscious or incompetent medical patients

	Some Statute 
	
	Minor: If the consideration is made while the promissor is a minor and the promissor makes the promise in writing upon achieving majority, the consideration counts.

	Webb v McGowin (1935) Alta CA
	man risks his life to save another, survivor promises an allowance, pays until he dies
	Moral Obligation: A past consideration could carry enough moral obligation to make a contract enforceable

	Scotson v. Pegg (1861) (Exch)
	
	3rd Parties: A promise by A to pay B if B performs obligations to C is good consideration.


Mutual Promises

	Great Northern Railway Company v Witham (1873)
	W promises to supply GNR –supplies for awhile and then breaches
	The giving of an order counts as consideration.  

Δ can legally remove itself from the tender before an order is given, but once an order is given there is consideration and it must be fulfilled

	Bernstein v WB MFG Co (1921) MA 
	Wash suits; Π’s order form has disclaimer saying it can revoke contract; Δ refuses del’y
	If you make a promise to deliver so circumscribed that you leave to the supplier the decision to supply or not, there is no consideration, no mutual promise, no enforceable contract.
a promise that amounts to doing nothing is not consideration

	Wood v Lucy, Lady Duff-Gordon (1917) CA New York
	Wood  to be  exclusive agent for Lady D-G’s endorsements; She deals on her own.
	A whole contract along with implied factors can be taken together to imply a promise

	Framework Agreements are generally unilateral and not enforceable

	How to make a supplier contract enforceable
	21) Put it under seal
22) “Under option” – buyer puts up $100 (or something) as consideration

23) Purchaser agrees to buy exclusively from supplier 


Going-Transaction Adjustments 

	Foakes v Beer [1884] 9 App Cas 605 (HL)
	Mrs. B sues Dr. F for the interest on £900 he owed 
	You can’t pay someone less than you owe them and say you’ve paid what you owe.

	Mercantile Law Amendment Act 

RSO 1990
	Part performance
	16.  Part performance of an obligation either before or after a breach thereof when expressly accepted by the creditor in satisfaction or rendered in pursuance of an agreement for that purpose, though without any new consideration, shall be held to extinguish the obligation. R.S.O. 1990, c. M.10, s. 16.
There is no MLAA in Nova Scotia or the UK

If there is an agreed due date for a lesser amount, the creditor cannot increase the amount before the date. After the due date, the amount can be changed.

	Policy Reasons for GTA Consideration Req’t 
Courts don’t want to enforce gifts

consideration is evidence of deliberation

a concern that duress could be involved.
	To enforce a GTA courts want:

Consideration (not just what was originally contracted for)

w/o consideration, evidence that not enforcing a promise relied on would lead to unfairness


	Harris v. Watson 

(1791) UK
	sailor promised extra pay to take on extra work during a storm
	A promise or performance of an existing legal duty is not legally sufficient consideration.  

You can’t enforce a promise to pay more for work that Π is already obliged to perform.

Policy considerations should be taken into account.

	Stilk v. Myrick (1809)
	sailors offered more £
	above applies even when the promise is made on land

	Raggow v. Scougall (1915) Div. Ct
	war-time salary rollback 
	Rescission and novation: If an going-transaction adjustment amounts to tearing up the old contract and entering another, the new agreement is valid

	Stott v Merit Investment Corporation (1988) Ont CA
	Stockbroker held liable for client’s loss approved by broker’s boss
	Surrender of potential cause of action is good consideration if:

1) claim is not frivolous or vexatious 

2) claimant has an honest belief of success 

3) no concealment of material facts.

	Gilbert Steel Ltd v University Const. Ltd (1976) Ont CA

Prevailing law in Ontario
	Const co. contracts with steel supplier – Π raises price of steel twice – Δ refuses to pay 2nd increase after delivery.
	Going-transaction adjustment is not valid without seal or consideration.

“good price” on the next contract too vague to be consideration.

providing credit for the higher price invoice is not consideration 

apparent acquiescence doesn’t mean giving up the right to the original price.
For rescission and novation there must be clear evidence

	Williams v Roffey Bros and Nicholls [1991]  UK CA

what creative counsel might argue
	Δ offers carpenter more $ to complete work in order to avoid late penalty; Δ does not pay price increase.
	Consideration: “where the original sub-contract price is too low, and the parties subsequently agree that the additional money shall be paid to the sub-contractor, this agreement is in the interests of both parties.” and is therefore consideration
Glidewell’s New Rule from Ward v Byham [1956] CA 

24) If A has entered into a contract with B to do work for, or to supply goods or services to, B in return for payment by B and

25) at some stage before A has completely performed his obligations under the contract B has reason to doubt whether A will, or will be able to, complete his side of the bargain and
26) B thereupon promises A an additional payment in return for A’s promise to perform his contractual obligation on time and 
27) as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit, and
28) B’s promise is not given as a result of economic duress or fraud on the part of A, then
29) the benefit to B is capable of being consideration for B’s promise, so that the promise will be legally binding.


Reliance – Promissory Estoppel

	Central London Property Trust Ltd v High Trees House Ltd

 [1947] KBD
	Flat rents lowered during war, Π tries to get original rent.
	Promissory Estoppel: a promissor cannot act inconsistently with a promise if: 

the promise was made with an intent to create legal relations 

and which to the knowledge of the promissor, was going to be relied/acted on by the person to whom it was made, 

and which was in fact so relied/acted on.

	Combe v Combe 

[1951] CA
	Divorceé  sues for £100/year from ex-hubbie
	Estoppel can only be used as a defence, not as a cause of action. 

	Gilbert Steel Ltd v University Const. Ltd (1976) Ont CA
	Steel supply GTA
	Shield, not a sword

Acting according to the original contract is not acting in reliance
Prevailing law in Ontario

	Robertson v. Minister of Pensions [1949]  KB
	Disabled war vet denied pension
	Except Π can invoke estoppel to counter a defence raised by Δ against another cause of action. (like an action under contract)

	Charles Rickards Ltd. v Oppenheim, [1950] UK
	
	If parties agree to a time limit extension, the party granting the extension cannot unilaterally change it back

	Re Tudale Explorations Ltd. and Bruce (1979) Ont DC
	Π reneges on 30-day extension
	Estoppel can be used as a defence in Ontario. 

The DC would be happy to drop the sword/shield distinction, but can’t really overrule the CA

	Walton Stores (Interstate) Ltd. v. Maher 

1988 HC Aus
	Π builds 40% of  store; Wal-Mart won’t pay for it.

The Creative Counsel Case
	Estoppel can be part of a cause of action

Especially if Δ “played such a part in the adoption of the assumption that it would be unfair or unjust if he were left free to ignore it.

And estoppel can apply when there is no existing contract.

	Baxter v. Jones 1903 Ont Appeal
	insurance agent only notified 2 of 10 companies left Π uninsured
	If Δ promises to do something and doesn’t do it or does it badly and Π relies on the promise to Π’s detriment, Δ is liable (tort – negligence)

	Sloan v. Union Oil of Canada Co. of Canada Ltd 

(1955) (BC SC)
	Promise of termination bonus not honoured when company sold
	Continuing work, forbearing on lawsuit in reliance on promise may be taken as consideration


USA:“A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.” Second Restatement on Contracts (1969) s. 90.

Reliance in the Non-commercial context

	Dalhousie College v Boutilier

 [1934] (SCC)
	Δ promises $5000 to Dal, then dies
	A gift promise, without consideration, is not enforceable

There must be a connection between the reliance and the promise

	Skidmore v Bradford (1869) UK
	Uncle pays £1500 towards factory and dies
	If a donee incurs a liability in expectation of a promised gift, he should get the gift

	The Public Subscriptions Act, 

R.S.N.S. 1989
	
	makes pledges for various public works in Nova Scotia binding. (see p. 336)

	Why not enforce gift promises?
	Enforcing gift promises after death of promissor could cause harm to widows, other heirs, and creditors who have claims more worthy of payment. (Heirs situation mitigated by leg’n)


Intention to Create Legal Relations

Problems with this intention most commonly arise with contracts:

30) between family members in a social setting 

31) in a commercial context and there is some indication that they aren’t intended to be legally binding.

32) when promises are made by a government; 

	Balfour v. Balfour, 

[1919] (CA)
	Husband promises to send £, never does
	“… natural love and affection which counts for so little in these cold Courts…”

	Jones v Padavatton [1969] (CA)
	Mother supports  daughter’s law studies, daughter takes too long
	Between family members, there is a rebuttable presumption that there is no intention to create legal relations in a promise 

Objective test: look at what is said and written, would a reasonable person consider it all binding?

	Toronto-Dominion Bank v Leigh Instruments Ltd (Trustee of) 1999 Ont CA
	Plessey sends “letters of comfort” saying it is their policy that Leigh be managed to pay its debts
	A “letter of comfort” is not a binding promise. (see also “binding in honour only”)

	Dale v. Manitoba 

1997 Man CA
	Affirmative action tuition program cancelled
	If a government program has been relied on, the government can’t just cancel it mid-stream.

	Somerville Belkin Industrie v Manitoba

1988 Man CA
	Gov’t promised to pay $819K for plant,  cancelled on OiC technicality
	The non-completion of a mere formality cannot enable a new government to renege on a valid and enforceable contract.


Cotton Industry: relatively few players, binding arbitration, unappealable to courts, loss of reputation for non-compliance, damages limited, costs lower, more certain, easier to understand rules

Case Briefs

	p.73
	Horne v. Midland Railway Company (1873)

	F:
	Π shipped shoes for the French Army with Δ. Informed Δ that they would lose the sale if shoes arrived late. Shoes arrived late.



	I:
	Is Δ liable for the exceptional losses, or only nominal damages.



	H:
	Nominal damages only

	R:
	· The communication to Δ did not make clear the exceptional nature of expected loss.

· Even if it had, Δ did not accept the liability by for example, charging a higher rate 

· Δ may have had no right as a “common carrier” to refuse the shipment




	p. 76
	Cornwall Gravel v. Purolator (1978)

	F:
	Π shipped a tender with Δ. It was due at 3pm. Π told Δ’s pick-up man, Boisvenue, that it was a tender, and essential that it get to where it was going by 3pm, if Δ couldn’t guarantee delivery, they’d drive it themselves. Boisvenue said no problem, marked it for noon delivery. But Δ screwed up, got the tender there 17 minutes late, Π lost the contract and a $70,000 profit

Δ had a contract that limited liability for loss or damage, restricted value of shipment.



	I:
	Is Δ liable for the lost profits?

	H:
	Yes

	R:
	· The loss/damage waiver didn’t apply.

· The importance of the shipment arriving on time was communicated to Δ and Δ accepted the shipment.




A. No liability for someone going bankrupt 

	p. 82
	Freedhof v. Pomalift Industries (1971)

	F:
	Δ failed to install an operating ski-lift. Because of the lost revenue, Π failed to make mortgage payments, lost the business



	I:
	Is Δ liable for the loss of the business

	H:
	No, only for lost revenue

	R:
	· The loss of the business was not reasonably foreseeable




Lost profits are reasonably foreseeable

	p. 84
	Canlin Ltd v. Thiokol Fibres Canada Ltd (1983)

	F:
	Π went into the business of selling pool covers to the US. Δ contracted to provide fibre that would resist sunlight and last for at least two winters. The fibre dissolved in sunlight, the business was a disaster.

	I:
	Is Δ liable for the anticipated lost profits in addition to paying back what they were paid for the defective fibres?

	H:
	Yes

	R:
	The lost profits were reasonably foreseeable




Emotional Distress

	p.88
	Jarvis v. Swan’s Tours Ltd (1973)

	F:
	P booked Swiss vacation. D’s brochure promised lots of nice things. But the reality did not match up at all.

 

 

	I:
	Is P entitled to damages for “mental distress”

 

	H:
	Denning: Yes.

 

	R:
	“…damages for mental distress can be recovered in contract, just as damages for shock can be recovered in tort.

“If the contracting party breaks his contract, damages can be given for the disappointment, the distress, the upset and frustration caused by the breach.”

 


	p.91
	Watts v. Morrow (1991)

	R:
	“A contract breaker is not in general liable for any distress, frustration, anxiety…” except “where the very object of the contract is to provide pleasure… and recovery for physical inconvenience caused by the breach… are pertinent. It is, however, correct… that the entitlement for damages for mental distress caused by a breach of contract is not established by mere foreseeability: the right to recover is dependent on the case falling fairly within the principles governing the special exceptions.

 


	p.96
	Wallace v. United Grain Growers Ltd (1997) SCC

	F:
	Π at 45 years old offered job “until retirement”

14 years later, terminated abruptly w/o warning after a positive review the day before

Δ claimed “cause” until trial started, then dropped it



	I:
	What is Π entitled to?



	H:
	TJ: 24 months + $15K aggravated + $0 punitive

AJ: 15 months

SCC: 24 months

	R:
	Need an independently actionable wrong for aggravated or punitive damages

Notice can be extended for “mental distress”

No such thing as a “bad faith discharge” but it should add to the notice

Not a case for punitive damages

inducement to leave previous secure employment should add to the notice

“a dismissed employee is not entitled to compensation for injuries flowing from the fact of the dismissal itself”

Where “an employer engaged in bad faith…injuries such as humiliation, embarrassment and damage to one’s sense of self-worth and self-esteem might all be worthy of compensation…”

Δ’s maintaining “cause” brought injury to the plaintiff and brings the notice award to the top of the scale.
Iacobucci J. says the obligation of good faith has no place in the employment contract because:
1. it would contravene the principle that the employer can determine the size and composition of its workforce;
2. it would be contrary to some established principle of employment law
3. it would give the courts some unjustified excuse to interfere in the relation.



	p.115
	Warrington v. Great-West Life Assurance Co (1996) BCCA

	F:
	Π becomes unemployed due to “chronic fatigue syndrome”

Claims disability from insurer

Insurer claimed he was “malingering” refused to pay

Finally agreed to pay on eve of trial

	I:
	Is Π entitled to aggravated or punitive damages?

	H:
	He gets $10,000 aggravated damages

	R:
	“…parties to a contract of disability insurance should be taken to have contemplated as an important benefit, and indeed a purpose, of their contract the “peace of mind” implicit in the insured’s receipt of timely and reliable benefit payments in substitution for his or her wages”

“the predominant, if not the sole object of the contract was to provided ease of mind…”

Π’s illness exacerbated by stress


	p.117
	Whitten v. Pilot Insurance Co. (2002) SCC 18

	F:
	Π’s house burned down, husband got frostbitten feet, their 3 cats died

With no grounds, Δ, Insurer accused them of arson in order to force them to settle for less than the value of their loss $345k

It cost Π $320k to pursue the case.

Jury awarded $1M punitive damages

	I:
	Punitive damages of $1M?

	H:
	Yes, ratio by Binnie

	R:
	“Punishment is a legitimate objective not only of the criminal law but of the civil law as well”

“Over-compensation of a plaintiff is given in exchange for this socially useful service”

limiting by categories “does not work”
Primary objectives are:
33) punishment (as in retribution)

34) deterrence
35) denunciation
Recognition that criminal law is the primary vehicle, punitive damages resorted to in exceptional cases and with restraint
Courts should ask “what is the lowest award that would serve the purpose? i.e. because any higher award would be irrational.”

“…it is rational” to relieve a wrongdoer of its profit where compensatory damages would amount to nothing more than a licence fee to earn greater profits through outrageous disregard of the legal or equitable right of others.

a formula based on compensatory damages would focus on the plaintiff rather than the defendant

Proportionality: All damages and all punishment added up should be rationally related to the objectives for the punitive damages

Juries should receive more guidance and help from judges in terms of their mandate (including in this case) see below



	p.137
	Chaplin v. Hicks [1911] CA

	F:
	Δ’s breach caused Π to lose the chance to be in one of 50 women in a beauty contest, 12 to be chosen for lucrative actress jobs

	I:
	What damages?

	H:
	Jury: Nominal £100

	R:
	The Jury saw Π

the plaintiff lost only the chance to be a winner, might have had no gain had the contract been performed.

“The jury must do the best they can…the fact that the damages cannot be assessed with certainty does not relieve the wrong-doer of the necessity of paying damages for his breach of contract.




Equitable Remedies

Constructive Trust XE "Constructive Trust" 
	p150
	Soulos v. Korkontzilas [1997] SCC

	F:
	Π wanted to buy a building that his bank was in

Δ the real estate agent, instead of making an offer for Π, put in an offer on the building for his wife who bought the building

The building declined in value so no financial loss to Π

But Π maintained that being his bank’s landlord would give him prestige in the community.

	I:
	Should there be specific performance? A Constructive Trust?

	H:
	Yes

	R:
	Real estate agents may not breach their duties to their clients

“ample reasons exist for equity to impose a constructive trust”

Π has a “continuing desire, albeit for non-monetary reasons, to own the particular building in question.”


Brown, “Contract Remedies in a Planned Economy: Labour Arbitration Leads the Way”

· Strikers ordered back to work

· Suppliers ordered to supply

Specific performance orders in anticipation of future violations

· Orders to consult or negotiate, even when unilateral action is permitted

· Reinstatement; easier with corporations than sole proprietorships

· For shares that are not publicly traded

	p157
	Warner Bros. Pictures Inc v Nelson [1937] 1 KB 209 (Ch D)

	F:
	Ms Nelson (Bette Davis) had an exclusive contract with Warner Bros.  She was to work for them and no-one else. 

In order to get more money, she moved to England and worked for someone else, breaching her contract

In the contract, it was acknowledged that her services were hugely valuable, impossible to judge really, and so if she breached, damages were not likely applicable, but an injunction would be.

	I:
	an injunction to stop the other  film work? For how long?

	H:
	Yes, an injunction, during the continuance of the contract or 3 years, whichever comes first, only in the jurisdiction of the court.

	R:
	“If parties, for valuable consideration, with their eyes open, contract that a particular thing shall not be done, all that a Court of Equity has to do is to say, …, that the thing shall not be done…” Doherty v. Allman (1877)

“…where a contract of personal service contains negative covenants the enforcement of which will not amount either to a decree under which the defendant must either remain idle or perform those positive covenants, the Court will enforce those negative covenants…”

But this injunction is merely to stop her from working in other movies.

Then there’s the bit in the contract saying an injunction would be appropriate

Similar case with an actress: Grimston v. Cunnignham (1894) “… the injury suffered in consequence of the breach … would be out of all proportion to any pecuniary damages which could be proved or assessed by the jury.  “This circumstance affords a strong reason in favour of … an injunction.”




· In today’s world, Ms. Davis might have fared better.

Restitutionary Remedies

	p162
	Attorney-General v. Blake [2001] 

	F:
	While employed by British Intelligence in the 50s, Blake gave the Soviets all sorts of secret information which led to the deaths of British agents, etc.

Jailed in 61 He escaped from prison in 66. In 1990 he published a book.  A British publisher paid him an advance of £60k and promised another £90k

The British government tried to keep him from getting the £

While employed he signed the official secrets act declaration promising not to divulge any secrets “in the press or in book form”.

	I:
	Can the govt get Blake’s profit from the book?

	H:
	Majority, yes.

	R:
	The declaration was contractually binding.  Submitting the manuscript without clearance was a breach.

Lord Wolf’s Appropriate situations for Restitutionary damages include:

· “skimped” performance

· and cases where the defendant obtained his profit by doing “the very thing” he contracted not to do.

“In the same way as a plaintiff’s interest in performance of a contract … order of specific performance, so the plaintiff’s interest in performance may make it just and equitable that the defendant should retain no benefit from his breach of contract.”

Accounting of profits to be exceptional, based on:

Other remedies (damages, specific performance, injunction) are inadequate

Subject matter of contract

purpose of the contractual provision breach

circumstances of the breach 

consequences of the breach

circumstance in which relief is sought

does Π have a legitimate interest in preventing the Δ’s profit-making?

Policy Issue:  “Neither he, nor any other member of the service, should have a financial incentive to break his undertaking.”

Blake’s breach was akin to a breach of fiduciary duty “where  an account of profits is a standard remedy in the event of breach.”

In a similar US case, Snepp v. United States (1980); the USSC imposed a “constructive trust” on Snepp’s profits.

Dissent: The Crown could have gotten an injunction against publication of the book, but they didn’t; The contract was entered into in 1944; They’re trying to use contract law to carry out criminal law.


Reasonableness in the Face of Contract Breach

“duty to mitigate”, “avoidable harms”, “respond in a way that is commercially reasonable”

	p177
	Payzu Limited v. Saunders [19191] 2 KB 581

	F:
	Δ was a silk dealer

K was for Π to purchase from Δ silk at 2.5% less than list price by cheque within 30 days of each shipment

One payment was made late. 

Δ sent an “unfortunately worded” letter to Π, saying that for future shipments payments would have to be immediate and in cash

Π refused to deal further with Π; sued for difference between contract price and market price of silk.

Trial judge ruled that Π should not have refused Δ’s cash payment offer



	I:
	Should Π have accepted the cash payment terms to mitigate his loss?

	H:
	Yes

	R:
	Banks LJ: “the question what is reasonable for a person to do in mitigation of his damages cannot be a question of law but must be one of fact in the circumstances of each case.”

Scrutton LJ: “In certain cases of personal service it may be unreasonable to expect a plaintiff to consider an offer from the other party who has grossly injured him; but in commercial contracts it is generally reasonable to accept an offer from the party in default.”


	p179
	White and Carter (Councils) Ltd v. McGregor [1962] AC 413

	F:
	Δ cancelled 3-year contract to put ad signs on garbage cans

Π refused to accept cancellation, went ahead and made signs, sued for full sum due under contract

	I:
	Should Π get full payment when they could have stopped the work and just sued for damages?

	H:
	Yes, full payment

	R:
	You would think that Langford v. Dutch (1952) would apply, but no it doesn’t. Because Π the “innocent party” did not need Δ’s cooperation in order to complete the contract.

Δ did not set out to prove that Π “had no legitimate interest in completing the contract and claiming the contract price rather than claiming damages…”




	p179
	Asamera Oil Corp Ltd v Sea Oil & General Corp [1979] 1 SCR 633

	F:
	Brook, president of Asamera, breaches contract to return 125,000 shares of Asamera to Baud (who is somehow connected to Sea Oil) with an option price of $2.00 per share

Value of shares at time of loan (1957) = $3.00 

on date of breach (1960-12-31) = $0.29 

when fortunes improved(1965-03) = $1.21

time that Baud could have mitigated (they found out in ’66 that Δ didn’t have the shares (1967-July) = $5-$6

High point before the end of trial = $46.50

	I:
	What remedy? Specific performance or damages? If damages, what share price?

	H:
	Δ has to pay 125,000 times $6.50, the likely price around the time this legal action was started, if Baud had bought the 125,000 shares.

	R:
	There is nothing unique about the shares, so an equitable remedy for specific performance is not appropriate.

“If it is the defendant’s position that the plaintiff could reasonably have avoided some part of the loss claimed, it is for the defendant to carry the burden of that issue…” Laskin CJC in Red Deer College v. Michaels, [1976] 2 SCR 324

“the impact of forced sales or purchases of shares on market prices has been the subject of judicial comment in the past… and must be taken into account in determining the weight to be accorded to mitigation factors in an assessment of damages in circumstances such as exist here.”

“The appellant here was placed in the unusual position where mitigative action would require that it purchase as replacement property, shares of a company engaged in a speculative undertaking under the effective control and under the promotional management of a person in breach of contract…”

“the loss of an opportunity to sell shares at the highest intervening market price was too remote to support recovery”

If no mitigation was called for, the appropriate share price would be the average of $2.00 and $46.50 =  ~$24

The breach of this contract did not provide Baud with funds that could be used to mitigate the loss

“a plaintiff may not merely by instituting proceedings in which a request is made for specific performance and/or damages, thereby shield himself and block the Court from taking into account the accumulation of losses which the plaintiff by acting with reasonable promptness in processin g his claim could have avoided.


	p216
	Deglman v. Guaranty Trust Co of Canada and Constantineau [1954] SCC

	F:
	There was an oral contract between Π, Deglman, and his aunt Laura Constantineau that he would “look after” her and she would leave him 548 Besserer St.

Deglman held up his end, but the aunt failed to leave him the house in the will

There was nothing in writing, so the Statute of Frauds, says he doesn’t get the house

	I:
	So should Deglman get paid for his services?

	H:
	Yes, but not the house

	R:
	Deglman was able to give evidence of acts “unequivocally referable” to the contract, so there can be payment of money quantum meruit
Statute of Fraud limitations prevent an award of specific performance, therefore he couldn’t claim the house.


Promises that will be denied enforcement: Unfairness
	p224
	The Port Caledonia [1903] 

	F:
	The sailing vessel Port Caledonia was in Holyhead Harbour when a gale came up.

The tugboat Anna demanded £1000 to tow the ship to safety.

The master of the PC agreed.

	I:
	Was this an unfair contract?

	H:
	Yes; £200 would have been reasonable.

	R:
	The Anna’s captain’s action “was most reprehensible conduct, and I will add, cowardly”

“one man was in a position to insist upon his terms, and the other man had to put up with it.”
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	Re/Max Garden City Realty v. 828294 Ontario Inc (1992) Ont Gen Div

	F:
	828 signed an “irrevocable direction” to pay Remax the unpaid balance of its commission.

The agreement was signed and had a “black circle tht resembled a seal under which was the word “(Seal)”, and there were words saying the document was “signed, sealed…”

But then 828 instructed its lawyer not to pay Remax

	I:
	Was the contract enforceable?

	H:
	Yes

	R:
	In Family Trust Corp v Morra (1987) Ont Div Court, ruled that without a seal there must be consideration for a contract to be enforceable, in that case there were just the words “affix seal”.

The black circle was taken to be a seal.




Consideration
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	Thomas v Thomas (1842) 2 QB 551

	F:
	On his deathbed, Thomas asks that his wife be allowed to stay in the house for the rest of her life.

His executors arrange that she can stay as long as she pays £1 a year

But then one of the executors dies and the other one evicts her

	I:
	Was it an enforceable contract

	H:
	Yes

	R:
	It’s not up to the court to determine if the consideration involved was adequate, only that there was consideration.
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	White v Bluett (1853) 23 LJ Ex 36

	F:
	Father promised son that if the son stopped complaining about the distribution of money he gave to his children, the father would forgive a loan he made. The son stopped complaining. The father died, but the promissory note was still around and the estate demanded that it be paid.

	I:
	Was the son’s cessation of complaint “consideration”

	H:
	No

	R:
	The son had no right to complain, not doing something he had no right to do cannot be taken as consideration.
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	Hamer v Sidway (1891) 27 NE 256 CA New York

	F:
	Uncle promise to give nephew $5000 if the lad will refrain from drinking, smoking, swearing and gambling until he’s 21.  The Nephew complies.

	I:
	Was this consideration?

	H:
	Yes

	R:
	The boy may have benefited from not smoking, etc. but these were all things he had a right to do and he stopped himself from doing them. It was consideration.


B. Past Consideration

	p242
	Eastwood v Kenyon (1840) 11 A&E 438

	F:
	Eastwood borrowed £140 from Blackburn to look after Sarah’s estate

When she turned 21, Sarah told Eastwood she’d pay Blackburn, but only paid one year’s interest.

After marrying Sarah, Kenyon promised Eastwood that he’d pay the £140, but then he didn’t.

	I:
	Was there an enforceable contract between E and K?

	H:
	No

	R:
	The consideration from Eastwood was money he spent looking after Sarah’s estate. It was done long before Kenyon came along and certainly not at his request.


Mutual Promises
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	Great Northern Railway Company v Witham (1873) LR 9 CP 16

	F:
	GNR advertised for tenders for supplies for a 12-month period 

Witham submitted a tender listing prices for various quantities.

GNR ordered a quantity of supplies, Witham failed to provide the items. 

	I:
	Enforceable contract given that GNR was not bound to order items?

	H:
	Yes

	R:
	Witham gave a price, GNR placed the order accepting the price (“something which amounted to a consideration”, Witham had to provide the goods.

If Witham had given notice before the order was placed, it might be he would have been justified.
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	Bernstein v WB MFG Co (1921) Supreme Judicial Court Massachusetts

	F:
	Δ ordered 174 dozen boys’ wash suits and 5 sets of samples at $16.50/dozen

Π delivered the 5 samples, Δ paid for them.

Π shipped 72 dozen wash suits, Δ “opened them up” and then refused to accept them.

Δ claimed that they were excused from paying because the order form had a clause written by Π saying “This order is given and accepted subject to a limit of credit and determination at any time by us.”

	I:
	Did the “limit of credit” notice void the enforceability of the contract?

	H:
	Yes

	R:
	The clause was ambiguous about whether the “determination” applied to order as well as the credit. Because it was written by the plaintiff, it is interpreted in Δ’s favour. Therefore it applied to the order.

Because Π had a right to accept or not any order and this was not a mutual promise, they did not have an enforceable contract.

The acceptance and payment for 5 samples didn’t amount to consideration for larger order.
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	Wood v Lucy, Lady Duff-Gordon (1917) CA New York

	F:
	Wood and Lady Duff-Gordon had a contract in which Wood be her exclusive agent for getting money for her endorsement of other people’s creations, as well as for selling and licensing her designs. Profits were to be split 50/50.

She went out and got endorsement deals on her own.

	I:
	Enforceable contract? Did Π bind himself to anything?

	H:
	Yes to both

	R:
	The whole contract implied the promise that Wood would use his organization to get endorsements and sell the designs.

There was also a promise of monthly accounts and taking out any patents, copyirights and trade-marks necessary.


Going-Transaction Adjustments

Harris v. Watson (1791) Nisi Prius, Lord Kenyon 

A sailor promised extra pay to take on extra work during a storm is non-suited because Kenyon thinks enforcing the promise would lead to crews letting their ships sink.

Stilk v. Myrick (1809) Nisi Prius, Lord Ellenborough
Once again, sailors get the shaft when two of their number desert and the Captain promises, on shore, mind you, to divide their wages among the rest of the crew since they’ll be working harder, because, don’t you see, they’d promised to work the ship under any emergency and two guys deserting was an emergency, so the crew members gave no consideration for the promise.

Raggow v. Scougall (1915) Div. Ct

Messrs Scougal and Co run a clothing design shop that hits hard times when the war breaks out. They get their employees to agree to a pay cut until the war ends so the business can keep running. But then that rascal Raggow has his lawyer hit them up for his full pay. But Darling J, prevents Raggow from doing a “very dishonest thing” by finding that as they could have set out “the existence and rescission of the old agreement”, the new contract was consideration enough.

Watson v. Moore Corp. Ltd. [1996] 21 BCLR (3d) 157 (CA)

Watson employed by Moore for 13 years before she gets a contract. Afterwards she signs other contracts. CA held there was no consideration for the last contract.

Techform Products Ltd v. Wolda (2001) Ont CA
Invention under ETA by a contractor.
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	Stott v Merit Investment Corporation (1988) Ont CA

	F:
	Stott has a client Guyenot who gets strung out on gold futures. Stott tries to cut him off, but Stott’s boss Douglas extends credit and takes a post-dated cheque. Then comes the option call, the cheque bounces and Guyenot can’t make it.

Merit makes Stott liable for the lost $66,000. He signs a paper saying he’ll pay it. 

This probably lets him keep his job and prevents Merit from suing him.

When he leaves Merit, he sues for the money he paid them.

	I:
	Was Stott’s promise to pay enforceable?

	H:
	Yes

	R:
	Letting him keep his job and not suing him were consideration. Even if it would have been wrongful dismissal and they had no grounds on which to sue.


Rule?: The compromise of a potential claim to cause of action or defence is good consideration if:

1. the claim or defence is reasonable, that is not frivolous or vexatious,

2. the person giving up the claim has a bona fide belief in its chance of success and

3. there has been no concealment of material facts.

Backed up in DCB v Zellers Inc [1996] when mother gets back the $225 Zellers got from her for a threat to sue for restitution from incremental shoplifting costs of her daughter’s $60 recovered theft.
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	Gilbert Steel Ltd v University Construction Ltd (1976) 12 OR (2e) 19 Ont CA

	F:
	Gilbert enters into a contract to provide steel to University at a certain price.

When G’s supplier increases its prices, G and U make an oral agreement to go to higher prices. Then it happens again.

U signs on first increase, not on 2nd.

G offers to give a really good price on the next building and gives U a contract to sign with new higher prices as orally agreed to and with some extra clauses they hadn’t agreed to.

University doesn’t pay, Gilbert sues.

	I:
	Was the new contract enforceable? i.e. Any consideration?

	H:
	No, there was no consideration.

	R:
	The “good price” on the next building is just too vague an offer to be consideration.

Π’s lawyers suggestion that providing credit for the higher price invoice was consideration might have been “ingenious” but cuts no mustard.

Π’s apparent acquiescence didn’t mean they gave up the right to get the steel at the original price.
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	Williams v Roffey Bros and Nicholls [1991] 1 QB 1 (CA)

	F:
	Π to refurbish 27 flats for £20,000 from Δ.

Δ paid £16,200 after Π finished roof, 1st repairs to all 27, 2nd repairs to 9 flats

Π got in financial difficulty, Π offered to pay add’l £10,300, £575 for each completed flat (no duress)

Δ paid add’l £1500 for 8 more flats “substantially” completed, Π stopped working, Δ hired someone else to do the work, incurred a 1-week penalty for being late

	I:
	i) was the add’l £10,300 unenforceable due to lack of consideration?

ii) were the 8 more flats actually completed?

	H:
	i) The add’l £10,300 was enforceable

ii) the 8 more were completed enough (ratio omitted)

	R:
	Consideration: “where the original sub-contract price is too low, and the parties subsequently agree that the additional money shall be paid to the sub-contractor, this agreement is in the interests of both parties.” ▲ consideration

Benefits to Δ:
1. ensuring that Π continued work and did not stop in breach of K

2. avoiding the delay penalty

3. avoiding trouble and expense of engaging others

Glidewell’s New Rule from Ward v Byham [1956] CA [Matter of Fact]

1. If A has entered into a contract with B to do work for, or to supply goods or services to, B in return for payment by B and
2. at some stage before A has completely performed his obligations under the contract B has reason to doubt whether A will, or will be able to, complete his side of the bargain and
3. B thereupon promises A an additional payment in return for A’s promise to perform his contractual obligation on time and 
4. as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit, and
5. B’s promise is not given as a result of economic duress or fraud on the part of A, then
6. the benefit to B is capable of being consideration for B’s promise, so that the promise will be legally binding.
Glidewell’s Refinement to Consideration:

That consideration must move from the promisee is most generally satisfied where some detriment is suffered by him… but the requirement may equally well be satisfied where the promisee confers a benefit on the promissor without in fact suffering any detriment.

Russel LJ: “a gratuitous promise, pure and simple, remains unenforceable unless given under seal.” But gaining an advantage arising out of a continuing relationship is consideration.

Purchas L.J.: seems to agree with Glidewell, but says it differently.
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	Foakes v Beer [1884] 9 App Cas 605 (HL)

	F:
	Dr. Foakes owed Mrs. Beer £990 19s from a legal judgement. 

They agreed that he’d pay her £500 and the balance over 5 years in instalments. If he paid on time, he didn’t have to pay interest

After he paid it all off, she sued him for the interest. Trial jury ruled he’d paid all he had to, Appeal Court said, no consideration, he has to pay the interest 

	I:
	Was there consideration

	H:
	No. 

	R:
	Selborne LC (Majority): You can’t pay someone less than you owe them and say you’ve paid what you owe.

Blackburn: Would have seen agreement to and performance of prompt payment as consideration. 


Reliance as a basis for enforcement of Contracts
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	Central London Property Trust Ltd v High Trees House Ltd [1947] KBD

	F:
	Π Central London granted Δ High Trees (and their subsidiary) a 99-year lease under seal on a block of flats in Sept 1937.

Original rent was to be £2500 per annum, but because London emptied out for the war, they agreed to reduce it to £1250. Confirmed in 1940 letter.

In 1941, a receiver took over for Central London, in 1944, he died and his partner took his place.

In Sept. 1945, the receiver wrote to High Trees, said the rent would have to be £2500 and claimed arrears of £7916 were due. 

In these “friendly proceedings to test the legal position” he asked for £625, for the previous two quarters.

	I:
	i) was the Jan. 3, 1940 letter reducing the rent a valid contract?

ii) was Π estopped from alleging a rent higher than £1250?

iii) by failing to demand rent >£1250 before Sept. 1945, had Δ waived rights?

	H:
	i) no

ii) yes, until the flats were rented out or war ended or notice given

iii) no waiving of rights

	R:
	Denning

i) The 1940 letter wasn’t a valid contract because it had no seal and no consideration.

ii) Estoppel applies. Π made a promise and Δ acted on it. The conditions under which the estoppel occurred were the low occupancy because of the war, once all the flats were rented, the lower rent ended.

Estoppel can apply contrary to Foakes v Beer because common-law and equity have been combined.
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	Combe v Combe [1951] CA

	F:
	After they divorced, Π Mrs. Combe got Δ Mr. Combe to agree to pay her £100 per year in maintenance in some letters. He never paid her.

But don’t feel too bad. while he made £650/year she made £700-800/year.

After 6.75 years, she sued him for £675.

TJ followed Denning’s lead from High Trees

	I:
	i) was it a valid contract?  ii) Did estoppel mean he should pay?

	H:
	No and No. Try divorce court.

	R:
	Denning

i) Not a valid contract because there was no consideration. Her forebearing to go to divorce court for a maintenance order might have been consideration, but she never put it on the table and he never requested it of her. Even had it been on the table, fat chance she’d get anything.

ii) Estoppel cannot be applied because it can only be used as a defence, not as a cause of action. And anyway, Mrs. Combe didn’t do anything in reliance on Mr. Combe’s promise.
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	D&C Builders Ltd v Rees [1966] 2 QB 617

	F:
	Π D&C did plumbing work for Rees. Charged £746 13s 1d.

Δ Rees paid £250 on account.

Five or six months later still had not paid the balance. Faced with bankruptcy, they pleaded with Rees’ wife for payment. She said she’d pay them £300 payment in full or nothing. 

They grudgingly accepted a £300 cheque and after she insisted wrote “in completion of the account”.

	I:
	Was the £300 “completion of the account”?

	H:
	No

	R:
	Denning: the “completion” notice was essentially extorted. Had it not been extorted, it could have been quite acceptable.

Dankwerts: apply Foakes v. Beer and Pinnel’s Case, without some benefit to the creditor there’s no accord and satisfaction.

Winn: No seal, no consideration = no accord.
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	Re Tudale Explorations Ltd. and Bruce (1979) (Ont Div Ct)

	F:
	Tudale and Teck have a complicated contract about forming a joint subsidiary for mining. There’s a deadline after which Teck gets sole right to do the mining.

Teck asks for a 60-day extension on the phone, Tudale gives 30 days.

Then Tudale says there was no such agreement and if it was, it wasn’t in writing like the Mining Act requires and there was no consideration anyway, and estoppel is a shield not a sword, and so, Tudale, you lose out on being in on this new mine.

	I:
	Does estoppel apply?

	H:
	Yes it does.

	R:
	Estoppel Lucky for Teck, it was Tudale who brought the action, so they get to claim estoppel. And there’s really no doubt that Tudale made a promise and Teck relied on it.

The Div Ct would be happy to throw away the sword/shield distinction and allow estoppel to apply, but that would be over-ruling the Ont CA in Gilbert Steel.
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	Walton Stores (Interstate) Ltd. v. Maher (1988) (HC Australia)

	F:
	Solicitors for Δ Walton Stores, send Π Maher a tentative contract indicating that they think Waltons will go along with everything and will let Maher know if any changes are necessary.

On the basis of this, Maher demolishes a building and starts building another one. 

Then months later Walton Stores is huh, what? we didn’t sign any contract for you to demolish a building and start constructing a new one.

	I:
	Does Walton Stores have to pay?

	H:
	Yes they do

	R:
	Contract – not really, but it was a promise without consideration.

Estoppel – why yes, it is estoppel. 

Sword - ?
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	Baxter v. Jones (1903) (Ont Appeal)

	F:
	Δ, an insurance agent didn’t give necessary notices that he promised to and inadequate insurance coverage was the result when Δ had a fire.

	I:
	Is Δ liable for the gratuitous promise?

	H:
	Yes.

	R:
	Δ knew importance of giving notice—negligent.

Damages awarded for negligent performance of a relied upon undertaking even if no consideration, if loss occurs. 

Protect reliance; Π in exposed/ reliant relationship.
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	Sloan v. Union Oil of Canada Co. of Canada Ltd (1955) (BC SC)

	F:
	Union Oil promised Sloan and other employees that if they were dismissed without cause there would be a generous termination bonus.

Union Oil then sold everything to BA Oil, no termination bonus.

When Sloan quit BA, he sued Union Oil.

	I:
	Did Union Oil own Sloan money?

	H:
	Yes (?)

	R:
	if employee continues to work for Δ, entitled to termination allowance.  

Π not obliged to do anything, no liability if he quits.  Protection of reliance may take doctrinal form of estoppel or give rise to finding that Promisee relied upon promise in such a way as to provide consideration to Promisor.


A. American Approach to Reliance

· “A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.” Second Restatement on Contracts (1969) s. 90.

Reliance in the Non-commercial context

	332
	Skidmore v Bradford (1869) (Chancery)

	F:
	Jacob Bradford arranged to buy a factory for his nephew Edward.

He paid £1500, balance owing £3500 and had the owner put Edward’s name down as the purchaser.

Edward signed the agreement to purchase.

And then Jacob died.

	I:
	Does Edward get the £3500 from Jacob’s estate?

	H:
	Yes. Because he incurred a liability

	R:
	By signing the purchase agreement, Edward took on the liability of having to pay for the factory. He only did this in expectation of receiving the balance from his uncle.

If he were just a volunteer, he’d be owed nothing.
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	Dalhousie College v Boutilier [1934] (SCC)

	F:
	1920, Arthur Boutilier pledges in writing: “for the purpose of enabling Dalhousie College to maintain and improve the efficiency of its teaching… and in consideration of the subscription of others, I promise to pay…$5000..”

1926, writes that the promise is still on his mind, but he’s had some reverses, but expects “before too long” to be able to redeem his pledge.

1928, Boutilier dies.

Between 1920 and 1930, Dalhousie spent $1,491,687 on buildings, grounds and equipment. $700,000 less than the aggregate of the 1920 campaign subscriptions.

	I:
	Does Dalhousie get the $5000?

	H:
	No.

	R:
	The only basis for enforcing the promise would be if it was a contract.

Consideration in the Pledge Paper? The deceased did nothing other than signing the paper to help Dalhousie with the efficiency of its teaching, etc.

Reliance by Dalhousie: Since they spent so much less than they had pledged in 1920, it can’t be said that they spent anything in reliance on Boutilier’s $5000.


Intention to Create Legal Relations

	339
	Jones v Padavatton [1969] (CA)

	F:
	Π, the mother, agreed to pay $200/month to Δ her daughter to study law.

When the daughter moved to England, mom bought a house, let the daughter live in it and receive rental income from the part she didn’t live in.

After five years, the daughter had completed 3 years worth of exams.

Mom tried to reclaim the house.

	I:
	i) Were the arrangements intended to produce legally binding agreements or were they simply family arrangements?

ii) If binding, were the arrangements so obscure and uncertain that, though intended to be legally binding, a court could not enforce them?

	H:
	Not a contract. but…

	R:
	Dankwerts and Fenton Atkinson held that there was no intent to enter a legally binding contract.

Salmon held that there was, but five years would have been a reasonable time for the contract to end.
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	Toronto-Dominion Bank v Leigh Instruments Ltd (Trustee of) (1999) (Ont CA)

	F:
	GEC bought out Plessey who owned Leigh and had given the TD Bank a series of “comfort letters” that carried a paragraph that said: 

It is our policy that our wholly owned subsidiaries, including Leigh Instruments Limited, be managed in such a way as to be always in a position to meet their financial obligations  including repayment of all amounts due under the above facility.

In the 5th letter Plessey indicated that the letter “does not constitute a legally binding commitment.”  

TD accepted there was no contract claim to enforce this, but thought there was a tort claim in negligence. TD claims the paragraph means GEC would manage Leigh in such a way that Leigh would be guaranteed to pay its debts.

GEC claims it just meant that they had a policy that Leigh should manage itself that way, but that’s not to say Leigh would necessarily be able to meet the policy.

	I:
	Did the comfort letter wording mean that GEC would have to pay TD Bank?

	H:
	No. 

	R:
	To interpret the words, use this principle from Eli Lily and Co. v. Novapharm Ltd., [1998] (SCC):

Bearing in mind the relevant background, the purpose of the document, and considering the entirety of the document, what  would the parties to the document reasonably have understood the contested words to mean?

“The phrase “be managed” does not suggest that Plessey itself would manage the affairs of Leigh.


removes risk of under or over compensation


appropriate when damages are out of proportion to effect





Equitable remedies:


1. specific performance


2. injunctions


3. constructive trust
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