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UNILATERAL CONTRACT- 
Carlill v. Carbolic Smoke Ball 1893- 

Ratio: If the person who makes an offer shows by his language and by the nature of the transaction that he does not expect and does not require motive of acceptance of the offer, then he cannot withhold his part of the bargain because he was not notified of the acceptance.

Errington v. Errington 1952 

1. Before the performance has begun, a person can withdraw a unilateral offer.

2. If performance has begun (payment of the mortgage) the unilateral offer cannot be withdrawn- the performing party is entitled to a binding promise.
3. This could be an unjust enrichment issue as well
Privity of Contract.

General Rule: Only a person who is party to a K can sue upon it. Tweddle v. Atkinson

Dunlop+ Pneumatic Tyre v. Selfridge- Ratio-Commercial application of the Doctrine of Privity

Exceptions:

1. Deem there to be a K (Satanita, weak)

2. Contracting party sues on behalf of the losses of the other third parties (Jackson/holiday Horizons- similar cases only, intangible losses, enjoyment etc.)

3. Trusts (Merriam)

4. Agency relationships. (New Zealand Shipping)

5. Employer/employee liability clauses. (London Drugs)

Solution # 3 Equitable remedy Beswick v. Beswick Ratio: The original contracting party (or his representative, such as executor or administrator) can come along and sue for specific performance.
Solution # 4: Trusts Mulholland v. Merriam- Ratio: Look to see if a trust, or another equitable remedy con be imposed-property under a will; creation of a family trust, gift given to one person for the use and benefit of another person. Court will construe a trust if it looks and acts like a trust. Under trust, if no representative of the original contracting party is available, the third party can sue on his own behalf. “For the use and benefit of…”

Solution # 5: Contracting party acting as agent of third party when making the K.

New Zealand Shipping Co. v. Satterwaite & Co. Contract has made it clear that the party entering the K is contracting for the third party.

1. K has made it clear that the K covers the third party.

2. Contracting party needs actual authority to act as the agent for the third party.

3. Any difficulties of consideration moving from the third party can be overcome.

4. Some consideration must flow back to the original party..

Ratio: Where there is a relationship of agency established between the contracting party and the third party, (see rules above), the third party will have protection under any exculpating clauses of the K.

· The consignee accepted the terms of the bill of lading when he accepted the Drill.

· If some consideration is given up by the beneficiary of the K, then that should be sufficient, with the possibility of that consideration having to flow back to the aggrieved party.

London Drugs v. Kuehne & Nagel Ratio: the strict doctrine of privity should be relaxed in the case of employees taking the benefit of the employers’ liability clauses.

Unless the K specifically states that the employees are not covered, they will be implied to be covered.

Rules for extending the liability coverage to employees:

1. Benefit must expressly or by implication extend to employees

2. Employee seeking benefit must be acting in the scope of his official duties at the time of the incident; doing the services that he was employed to do.

MISTAKE OF IDENTITY
Statement of the law on mistaken identity can be found in Lewis v. Avery

Lewis v. Avery- 1972 Lord Denning- Pl. sold car to man claiming to be a movie star. He wasn’t. That man sold the car to the DF. Ratio: When two parties have come to a K-, the fact that one party is mistaken as to the identity of the other does not mean that there is no K, or that the K is void from the beginning. It only means that the K is voidable, that is, liable to be set aside at the instant that the mistaken person realizes that he was fooled, so long as he does so before any third party have in good faith acquired rights under it.

The person that had more ability to prevent the transaction will lose.

Where a K is voidable, but not void, you cannot recover your property from an innocent third party purchaser for value.

“A sells to B, who is a fraud, B then sells to C.”

There are a few situations in which A can get around the general rule:

· If C does not have his hands clean, then is C is a party to the fraud, A can recover

· C must be a “purchaser for value”. If B transfers the goods to C as a gift, A will prevail

· If A relied on the assertion that the B company was “incorporated”- K will be held to be void ab initio
Boulton v. Jones Ratio: The DF mistake as to the identity absolves the DF from any obligation to the pl. under the K.

Cundy v. Lindsay- Ratio: the purchaser of a chattel takes the chattel, subject to what may be infirmities of the title. If it turns out that the chattel was stolen, then the purchaser will not obtain the title to the chattel.

· If a purchaser buys a chattel on the open market, title will be good.

· If he buys it in private and the seller found the goods, the original owner retains the title

· If obtained by fraud or theft, the purchaser will not obtain the title.

· A voidable contract- meaning as soon as the fraud is discovered the K, can be cancelled, but in the mean time it will be valid.

Kings Norton Metal v Eldridge- Ratio: Pl. did contract to sell the goods to the person he intended to contract with, therefore the K is voidable for fraud, not void ab initio. So if the DF. has purchased the goods already, he gets to keep the goods.

Ingram v. Little-1961. Ratio: The mere presence of an individual cannot be conclusive evidence that an apparent bargain he may make is with the person he claims to be.

If the identity of the person is fundamental to the bargain, and the Pl makes a good faith attempt to verify it, then the misrepresentation of the person’s identity can be seen to void the K.

DOCUMENTS MISTAKENLY SIGNED

· If you work through these cases, they all boil down to simple pattern, person A tricks person B into having an obligation to person C

· Can the person that was tricked resist their obligation to C because of A’s deceit?
Non es Factum rules:( Deed is not the deed of the Pl)
· Onus rests with party seeking to rely on the plea to prove the plea; particularly when the person is of full capacity.

· Ask: what was subjective intent of the person signing the document?

· Did the person take reasonable care in the circumstance to make sure he was signing the right document?

· Document signed must be fundamentally different from the one the person subjectively thought they were signing

Bottom line to all these cases, if there is an innocent third party, the person who was in the best position to protect from fraud, is the person who is most likely to bearing the brunt of the liability-Can be used for mistaken identity cases, as long as those requirements are covered as well. 
Foster v. Mackinnnon Ratio: if a grantor or covenantor is deceived or mislead as to the actual contents of a deed or K that he signs, the document does not bind him. The mind of the signer must accompany the signature.
Rules pertaining to: A tricks C into assuming an obligation to B (innocent third party).

· Can C resist this obligation to B because of A’s fraud?

· If C was not negligent in his signing or fraudulent, C will be able to resist the obligation.

· The mind of the signer, did not accompany his signature.

· The following cases increasingly restrict the plea of non es factum, it is not only available as a defence. It’s not like estoppel; it can be used by Pl as well as DF.

Howatson v. Webb- Ratio: To use non es factum, if a person understands the general nature of the documents that they are signing, yet he still signs without taking the time to ascertain the details, it will not necessarily be set aside.

· The document must be fundamentally different from the one he thought he was signing.

· The signer must demonstrate that he used reasonable care when signing.

Saunders v. Anglia Building Society Ratio: in order to raise a plea of non es factum,

1. You must subjectively believe, and be able to demonstrate (and bear the onus of proving) that what you are signing is fundamentally different from what you did sign. 

2. The document must actually be entirely different from the one the person thought that they were signing.

3. The standard of care that the person must exercise. You must have acted with all reasonable precautions when signing the documents; taking into account the abilities of the person claiming the Plea. You have to have made an attempt to protect yourself from being the victim of fraud. Demonstrate that you were a victim of Fraud, and you made an attempt to protect yourself from potential fraud.

Marvco colour Research Ltd. v Harris 1982  Issue: Is the plea of non es factum available to a person who, knowing a document has legal effect, carelessly fails to read it before signing it, thereby permitting a third party to perpetrate a fraud on another innocent party? 

Ratio: "The party who, by the application of reasonable care, was in a position to avoid a loss to any of the parties should bear any loss that results when the only alternative available to the courts would be to place the loss upon the innocent appellant.

The Ticket Cases: Unsigned documents; another problem of K formation:

Parker v. The Southeastern Railway Company- 

Ratio:

·  That if the person receiving the ticket did not see or know that there was any writing on the ticket he is not bound by those conditions;

·  That if he knew there was writing, and knew or believed the writing contained conditions, nevertheless he would be bound,

·  If the delivering of the ticket to him in such a manner that he could see there was writing upon it, was, in the opinion of the jury, reasonable notice that the writing contained conditions.

· If the pl sees the printed matter, he must either read it, and object if he doesn’t agree to it, or if he does read it and not object, or does not read it, he must be held to consent to its terms.

· If the conditions relate specifically relate to the matter at hand and they are objectively reasonable, and you did not take the time to read the K, you will be held liable.

Lamont v. Canadian Transfer C, Ltd. case; 

Ratio: The more the conditions are drawn to the attention of the person the more likely it is to be taken as a condition.

Chapelton v.Barry Urban district Council (beach chairs)

Ratio:  Where the ticket is no more than a receipt, the burden of proof will be higher on the person issuing the ticket to make the conditions clear.

 Olley v .Marlborough Court Ltd. (checked into hotel, lost furs)

Notice of conditions that are explained only after a K is formed, is not going to be effective.

J. Spurling v. Bradshaw (missing O.J)

You can have constructive knowledge of conditions from prior dealings between the parties.

McCutcheon v. David MacBrayne Ltd. Ratio:

· Terms are only implied by custom if it is clear that parties understand the terms to be applicable.  If someone has the same agreement 99 times, and on the hundredth time, one party forgets to get the other party to agree to the terms, the terms stand. However, if the party never read the terms in the first place, they do not apply.

· Its not previous dealings in and of themselves that are conclusive, rather previous dealings can be used to show that there was previous knowledge of the conditions.

· A person is not estopped from saying they did not agree on one occasion, merely because on others they did agree.

· In the ticket cases, issue is whether a party has accepted a ticket as a contractual document

Thornton v. Shoe Lane Parking Ltd.-1971 Ratio: If an exempting clause is to be effective in a ticket situation it must:

1. Be agreed to before the acceptance by the pl of the offer and

2. Be made so explicit to the Pl as to be certain that there is no misunderstanding of what rights the Pl intends to give up with the entering of that K.

3. Or, the conditions have to sufficiently available to the Pl that there can be imputed constructive knowledge of the conditions.

British Crane Hire Corp. Ltd v. Ipswich Plant Hire Ltd 1975- 
Ratio:

· Where both parties know that it is usual to incorporate terms in a contract, the usual terms will form part of the contract without specific reference to them. 

· Conditions on a form should be regarded as incorporated into the contract when the contracting parties are engaged in the same business and both know very well what the usual terms are.

· It is reasonable to impute to the parties industry knowledge and custom in a given industry.

PAROL EVIDENCE Black-letter law rule is that extrinsic evidence is not admissible to aid in interpretation of contract unless it fits into one of exceptions (see Gallen)  unless the pleadings disclose a reason to admit the evidence. 

· General notion is-Where a document is signed, that is conclusive. When you have a K doc, the only thing you can look at is the contracts themselves.

· Parol evidence cannot be held in evidence if that evidence is contrary to the conditions of the K.

· You cannot call any extrinsic evidence to assist in the interpretation of a contract, subject to several exceptions

What can you do to get around the rule?

· A contradiction or a new piece of evidence can override a contract when it discloses some other valid defence – e.g. non es factum, unconscionability, fraud, etc.
#1:  Look at industry standards to determine meaning of the terms Federal Commerce
#2: You are entitled to enquire into the knowledge that the parties had when the K was formed, and you can look at industry standard practices, general accounting practices, extrinsic evidence surrounding the making of the K. Courts are entitled to know what was within the reasonable knowledge of the parties. Prenn/Simmonds
# 3:  Where you are alleging that you only entered the K by fraud, you are always allowed to enter extrinsic evidence pertaining to that fraud. Look at extrinsic evidence of fraudulent representation-Farah/Barki
#4:  misrepresentation short of fraud is also a ground for getting out of K obligations on some occasions-Curtis/Chem. Cleaning
# 5:  A distinct collateral agreement, whether oral or in writing, and whether prior to or contemporaneous with the main agreement, is valid and enforceable even though the main agreement be in writing, provided the two can stand consistently together so that the provisions of the main agreement remain in full force and effect notwithstanding the collateral agreement. Hawrish/ Bank of Montreal
#6:  You can call extrinsic evidence to show that there never was an actual K at all.  Pymm/Cambell
# 7:  Evidence may be given of a prior or contemporaneous oral agreement, which constitutes a condition upon which the performance of the written agreement is to depend. Condition precedent to the formation of a K, is going to be admissible in evidence of the invalidity of the K Long/Smith
# 8:  If you assert that a clause is onerous or unreasonable, you will be allowed to lead evidence to prove that no steps were taken to draw attention to the clause Tilden Rent-a-Car

Gallen v. Allstate Grain Co. Ltd.

The parol evidence rule is a 2-part rule:

1. Rule of evidence- establishes when you can lead certain evidence.

2. Substantive law rule, once you’ve determined that the evidence is admissible, you can’t use it to contradict the written K.

There is a third class of conditions – warranties and something lower; a bare representation.

If that thing gets you to enter the K it will be considered a warranty, if it isn’t, then it will be a bare representation.

Evidentiary rules 
· To show contract is invalid because of fraud, misrepresentation, mistake, incapacity, lack of consideration, lack of contracting intention;

· To dispel ambiguities, to establish a term implied by custom, or to demonstrate factual matrix (?) of the agreement;

· In support of a claim for rectification;

· To establish a condition precedent to the agreement;

· To establish a collateral agreement;

· In support of an allegation that document itself was not intended by the parties to constitute the whole agreement;

· In support of a claim for an equitable remedy, such as specific performance or rescission, on any ground that supports such a claim in equity, including misrepresentation of any kind, innocent, negligent or fraudulent;

· In support of a claim in tort that the oral statement was in breach of a duty of care.

· Oral representation can be part of a single agreement, other parts of which appear in the document (one-contract theory) or may record a complete agreement, but there may be separate collateral agreement with different terms, one of which is the oral representation (two-contract theory).

Long v. Smith. Ratio: Evidence may be given of a prior or contemporaneous oral agreement, which constitutes a condition upon which the performance of the written agreement is to depend. Courts will also look to see whether there was an element of fraud or deception.

RECTIFICATION General Rule:

  Where there is a mutual mistake & the K failed to represent the intention of the parties, the court may make any rectification of the K  (U.S.A. v Motor Trucks)

· the party who is favored by the K will want to claim the parol evidence rule.

· You will want to show that there was a mistake made in the actual drafting of the K

U.S.A. v. Motor Trucks, Ltd. 1924-.

Ratio WHERE THERE IS A MUTUAL MISTAKE and THE K FAILED TO REPRESENT THE INTENTION OF THE PARTIES, THE COURT MAY MAKE ANY RECTIFICATON OF THE K.

· You can lead oral representation, to establish a claim for rectification.

· If it can be shown and proven to the finder of fact that both parties intended a K to contain or not contain a covenant, the court will rectify this error. 

Bercovici v. Palmer (1966) Cottage mistakenly included in property transfer

Ratio:

· Evidential rule: court can consider both pre and post contractual conduct in considering the intention of the parties

· Person seeking to prove that a mistake was made must lead evidence which leaves no doubt that the deed impeached does not embody the final intention of the parties.

· Have to be able to prove that this was the ongoing intention of the parties up until the moment of the contract dispute.

· PL must succeed in showing also the precise form in which the instrument will express this intention.

· Higher standard of proof in rectification than in other civil cases.

· You cannot rely on subsequent declarations of your own that help you; you can rely on subsequent declarations of the other party that help you.

Jocelyne v. Nissen [1970] –Ratio: In order for the court to exercise its jurisdiction to rectify a written instrument, it is not necessary to find a concluded and binding K between the parties antecedent to the agreement which it is sought to rectify. It is sufficient to find a common continuing intention in regard to a particular provision or aspect of the agreement. You need convincing proof of the antecedent (previous) agreement.
Paget v. Marshall (1884) Ratio: If there is a unilateral mistake on the part of one of the parties, where you can’t know what the other party would have done if there weren’t a mistake, the other party has the option to either accept the rectification or rescind on the K.
MOVING INTO REASONS TO OVERRIDE VALID CONTRACTS.

PROTECTION OF WEAKER PARTIES

· What factually constitutes a breach? In each case that will turn on the facts of the case and can be dealt with in about 3 sentences.

· Once you have determined that there is a breach, you will decide if there is a defence to that breach

· If you determined that there was a K validly formed, and there has been a breach, then you will determine if there is a reason that can defeat that breach.

· Incapacity- minors, mentally ill and the case of bankrupts. With bankrupts it is a factual issue easy to determine,

· With the mentally ill try to determine what was the mental state of a person acting at the time of the contract. You must prove on a balance of probabilities that the person was mentally ill at the time

· Sometimes there are contracts that are to the benefit of a minor; look at what kind of K it is

Rex v. Nash  Ratio If an adult contracts with an infant, the infant can enforce the contract though the adult cannot. Such a right of action by the infant predicates and necessitates as its foundation, and existing valid contract. In ordinary cases, an infant is called upon to repudiate within a reasonable time after attaining majority.

Nash v. Inman [1908] college boy Ratio: all contracts for goods supplied to a minor are void, except for contracts for necessaries. Necessaries are defined as “goods suitable to the condition in life of such infant or minor or other person, and to his actual requirements at the time of the sale and delivery.”

FORFEITURES AND PENALTY CLAUSES
Shatilla v. Feinstein [1923.

Ratio: If a covenant provides for the payment of a lump sum on the occurrence of any one of a number of things differing in importance, 

· and some of them trivial in character, 

· and where a sum is stipulated to be paid as liquidated damages,

· and is payable not on the happening of a single event but of one or more of a number of events,

· some of which might result in inconsiderable damage,

 the Court may decline to construe the words “liquidated damages” according to their ordinary meaning and may treat such a sum as a penalty.

H.F. Clarke Ltd. v. Thermidaire Corp. Ltd. (1974) If the penalty imposed is out of proportion to the actual damages, it will not be enforceable.

Stockloser v. Johnson[1954]  Here is the law:

1. When there is no forfeiture clause: if the money is handed over in part payment of the purchase price, and then the buyer makes default as to the balance, so long as the seller keeps the K open and available for performance, buyer cannot recover the money; but once seller rescinds the contract or treats it as at an end owing to the buyers’ default, then buyer entitled to recover money by action at law subject to a cross- claim by the seller for damages.

2. when there is forfeiture clause or the money is expressly paid as a deposit (which is equivalent to a forfeiture clause), and the buyer is in default despite the express stipulation in the contract, equity can relieve the buyer from forfeiture of the money and order the seller to repay it on such terms as the court thinks fit.

1. The circumstances that give rise to this equity are these:

· First, the forfeiture clause must be of a penal nature, in this sense, that the sum forfeited must be out of proportion to the damage, and,

· Secondly, it must be unconscionable for seller to retain the money.

· The vendor cannot forestall this equity by describing an extravagant sum as a deposit; any more than he can recover a penalty by calling it liquidated damages.

Clauses Excluding Liability

· You can opt out of a root condition provided it wasn’t unconscionable to do so. 

· In Photo Production, the problem was that the actions of the guard actually did fall within the ambit of the liability clause.

· Fundamental breach may be a factor in deciding if an exclusion clause is unreasonable. 

· Doctrine of fundamental breach is not a rule of law regarding exclusion clauses; it is relevant to your choice of rescission or expectation interest.

George Mitchell Ltd. v. Finney Lock Seeds Ltd. [1983]  Where there is a fundamental breach; you cannot contract out of the fundamental responsibility of the contract. Crew says he thought the notion of fundamental breach was better that the attempt to construe the K to the benefit of the wronged party.

Photo Production v. Securicor Ltd. Transport [1980
Ratio The courts should not disturb the bargain the parties have struck.  It is a matter of the parties’ intentions whether and to what extent liability should be excluded by a K.

Hunter Engineering Co. Inc. et al. v. Syncrude et al. [1989
· The party can rely on the clause unless the K is unconscionable.

· Ontario sale of Goods act says that goods must be reasonably fit for their purpose. (Statutory overlay) Ontario sale of Goods act says, “In any commercial contract, you can contract out of the act.”

· Supreme Court says Canada should eliminate the “artificial doctrine” of fundamental breach invalidating exclusion clauses and should use principles of unconscionably when setting clauses aside. Dickson and La Forest
· If it is unreasonable and unconscionable to enforce the clause then it won’t be enforced.

· Exclusion clause not automatically invalidated by a fundamental breach. Courts must first look at parties’ intention at the time the contract was made and then decide whether to give effect to it in light of subsequent events, such as a fundamental breach committed by the party seeking its enforcement through the courts.

Fraser Jewellers (1982) Ltd. v. Dominion Electric Protection (1997) (Ont. C.A.)

Ratio: As a general proposition, in the absence of fraud or misrepresentation, a person is bound by an agreement to which he has put his signature whether he has read its contents or chosen to leave them unread. The choice not to read a K should not put a Pl in a better position than a person who has.

UNCONSCIONABILITY AND UNDUE INFLUENCE: 

· fits within trust law concepts

· Unconscionability: can be a defence to a contract made; usually deals with the two parties privy to the K

· Canadian position requires both procedural and substantial unconscionability

· These three requirements for unconscionability:

 Procedural:

1. One party must be in a position to take advantage,

2. and does in fact take advantage by reason of that advantage

Substantive – must show that an unfair bargain is reached

 Unconscion. vitiates free will and can be applied to third parties influencing a person to make a K.
· Unconscionability looks at the behaviour of the other party in the K; in undue influence it can be a third party’s(husbands)  undue influence that can scrap the contract. Can have action against a third party(bank)  where that party had actual or constructive knowledge of that influence.

· It will be for the party seeking to cancel the K to show that the other party knew or ought to have known about the undue influence.

· Outside of fiduciary duty, there will be a presumption that the party did not know about the influence.

· In a fiduciary rel. the third party will be presumed to have constructive or actual knowledge of that influence
Post et al v. Jones et al (1856) early caseCargo wasn’t brought to the shore whaling boat flounders. Can’t put cargo on the shore. Boats come, and they have an auction and bid on the right to take it. One wins Issue: Is this contract unconscionable?

The crew needs rescuing, so procedurally unfair, like blackmail Substantive- way too low a price for the goods

Court applies salvage law, and scraps the Contract. Early case of unconscionability.

Marshall v. Canada Permanent Trust Co. (1968Ratio: If 2 persons stand in such a relation ship that one can take advantage of the other, a transaction resting upon this advantage will not stand. You do not need moral repugnancy in order to show unconscionability.

1. Is one party in the position to take advantage of the other?

2. Do they do so?

Jones v. Star Credit Corp Ratio: if the court finds the K unconscionable it can be deemed so. And here price discrepancy is all you need. Not only a clause but also the whole K can be found unconscionable as a matter of law.If the court needed to find procedural unconscionability they could. Uniform commercial code says all you need is substantive unconscionability.

DON’T TAKE THIS CASE TO MEAN YOU ONLY NEED SUBSTANTIVE UNCONCSIONABILITY.IN CANADA; YOU STILL NEED PROCEDURAL AS WELL.

Mundinger v. Mundinger (1968)  Ratio:  Where the Pl raises evidence that the deal was unconscionable, if there is an air of reality, the other party will have to show that it wasn’t.

Overlap between incapacity and unconscionability. 

Lloyds Bank Limited v. Bundy [1975] Herbert Bundy, an old farmer mortgaged his farm to the hilt to help out his son. Bank moved in to foreclose. 
all these instances "run on a single thread: inequality of bargaining power" and that "undue" does not mean wrongdoing nor "that every transaction will be saved by independent advice but the absence of it may be fatal." 

Denning concluded that the bank had a relationship of confidence with the farmer, a conflict of interest and by failing to suggest that he seek independent advice, the court disallowed the foreclosure action. Denning talks about the bank being in position of trust towards the Pl. OVERSTATEMENT LOOK AT LATER CASES.
Ratio: THE BANK USED UNDUE INFLUENCE (procedural unconscionability) TO PERSUADE THE PL TO SIGN.

Credit Lyonnais Bank Nederland NV v. Burch [1997Ratio The bank cannot be seen to have clean hands if it had suspicion of undue influence and did nothing about it that would reasonably allay suspicion.

· If a party had cause to suspect that the def. agreement to enter into the K might have been improperly obtained, it could not avoid the consequences unless 2 conditions were satisfied:
1. It must have taken reasonable steps to allay any such suspicion; and
2. The result of the steps that it took must be such as would reasonably allay any such suspicion.
Barclays Bank v. O’Brien [1993] Is a bank entitled to enforce against a wife an obligation to secure a debt owed by her husband to the bank where the wife has been induced to stand as surety for her husband’s debt by the undue influence or misrepresentation of the husband? 
· The established categories of fiduciary relationships are ones that are situations of trust and dependency. 

· Outside of the established class of fiduciaryif the complainant proves the existence of a de facto relationship of trust and confidence, ,(husband & wife)  this will establish a presumption of undue influence.

Royal Bank of Scotland v. Etridge [1998] 
(1) The position as between wrongdoer and complainant

Ratio: the issue is whether, at the time when the value is given, and in light of all the information in the bank’s possession, including its knowledge of the state of the account, relationship of parties, and availability of legal advice for wife, there is still a risk that wife has entered into transaction as a result husband’s misrepresentation or undue influence. 

· The bank will have to disprove undue influence if shown that there is relationship of trust and dependence between the parties. 

· Bank will not able to claim it was an innocent purchaser for value with clean hands if there was a fiduciary duty between the parties. 

· Spousal relationship is not one of fiduciary duty as an established category.

· Presumption: where wife is supplied by bank with lawyer that is sufficient for Bank to show they exercised reasonable intention to allay doubts about the undue influence

· Where the deal is so manifestly bad for one of the parties, it may be enough to alert about undue influence.

Unconscionability outside of fiduciary relationship

Macaulay v. A. Schroeder Music Publishing Co. Ltd. [1974] Ratio: Claims public policy issues dealing with restraint of trade. The fact that the music co. is in a position to say take it or leave it does not raise a presump of unconscionability. But the contract itself is unconscionable, because it prohibits the person being able to work in the market.

Woods v. Hubley (1995) A transaction may be set aside as being unconscionable if the evidence shows the following:

i. That there is an inequality of bargaining position arising out of ignorance, need or distress of the weaker party;

ii. The stronger party has unconscientiously used a position of power to achieve an advantage, and

iii. The agreement reached is substantially unfair to the weaker party or, as expressed in the Harry v. Kreutziger case, it is sufficiently divergent from community standards of commercial morality that it should be set aside.
Public Policy-

· Immorality does not mean illegality

· However, if something is against public policy the courts will usually not uphold it.

· problems are: Variable certainty of the law, and the notion of what violates public policy will be left to the discretion of the judge.

· If there is a public policy question, you must be able to show that the K violates public policy.

· A separate list of rules pertain to restraint of trade; is the clause in restraint of trade (bad) or is it a non-solicitation clause (ok)

# Immediately start thinking about the restitutionary remedy.

# To resist the return of the benefits, def will point to the other parties’ illegal act.

# Restitution is an exceptional remedy, and you can only come to the court of equity with clean hands. 

# A party that seeks to recover property paid to avoid unjust enrichment, needs to show that they are not equally at fault

# Kariri Cotton, they look at the intention of the statute, which as much as says the tenant is not as equally culpable

# In Singh they recognize the person’s property rights, particularly in relation to real estate

# Ouston/Pyramid case, if you have stopped the legal action before it was accomplished, you can recover

# Where you are dealing with a case that finds the K void from the beginning, there might be restitution, but there will be a # competing notion that the law should not aid someone that does something illegal.

# In statutory cases, where both parties are equally wrongful, restitution will be awarded

In the Matter of Baby “M” (N.J. S.C. 1988 C.A. decided contract was void because it was contrary to the laws of the state prohibiting money being used in adoptions, requiring proof of parental unfitness before termination of parental rights and making surrender of custody revocable in private placement adoptions. Contrary to policy of state. Gave the Sterns custody because that in the best interests of the child however on the POLICY: The fact that surrogacy can be seen as an opportunity for some women does not diminish its potential for devastation to other women.

Gordon v. Ferguson (1961) DR. G. employed Dr. F in his practice and made a K with him that he wouldn’t practice within a 20-mile radius, or do the same type of medicine, for 5 years. Dr. G legally terminated the employment and Dr. F started up a practice in the same town, Dr. G applied for an injunction to restrain the breach of K

Can there be a severance that can save the K?

Ratio:

1. The factors the courts focus on is the nature of the proprietary interest in the business and the property (trade secret)
2. Geographical and temporal facts. 
3. Difference between taking clients or just setting up shop and getting your own clients. If it is a not solicitation clause that’s fine, if there is a non-competition clause, no good.

· A restraint of trade is not valid unless the nature of employment is such that customers will either learn to rely on the skill and judgment of the servant or will deal with him directly and personally to the virtual exclusion of his own master, with the result that he will probably gain their custom if he sets up on his own account.

· It must be possible to construe what are the valid and invalid covenants, if this is not possible, severance will not be possible.
Holman v. Johnson (1775)
A contract not illegal by formation is enforceable. 

Boardwalk Regency Corp v. Maalouf (1992Ratio: although generally in this country we don’t enforce contracts that are contrary to our public policy, gaming is a completely different animal. Since we’ve had state licensed gambling in this Province, gambling can hardly be said to be contrary to public policy.”

Alexander v. Rayson [1936] Issue about a rent agreement that was made in order to deceive the city council on the true rent. Two amounts paid each month under different agreements
Ratio:

· The general notion is ….in some situations property may validly pass even though there has been an intention to use it for illegal purposes.

· If you make a legal contract with someone but you use the contract in an illegal way, you cannot recover any losses flowing from that K.

Brisette Estate V. Westbury Life Insurance Co. 1992 Couple took out a life insurance policy naming each other as the beneficiaries in the event of the other one’s death. Husband Murders Wife Wife’s estate wants to collect the dough-re-me from the policy

Ratio: If denying recovery does not violate public policy, then there is no reason to confer the benefits.

You look at the degree of participation of the def in acquiring the policy to see whether it is appropriate to confer benefits.

PUBLIC POLICY COMING FROM STATUTORY ILLEGALITY

Addresses the notion of unjust enrichment

Kingshot v. Brunskill [1953] Illegal fruit sale. Def really innocent, but because he sold before sorting, nothing the courts could do
Ratio: this transaction is illegal and there is nothing to be done about it. BLAIR says: consider notion of unjust enrichment. The def got the benefit of the apples he received and never had to pay for the apples. Someone has to take the fall for not abiding by the statute. 

**Archobolds (Freightage), Ltd. v. Spanglett, Ltd.  1961  Ratio: Where there is an intention to perform K illegally by the 2 parties, it will not be upheld.

1. In a familiar principle of law, if a K can be performed in one of 2 ways, that is legally and illegally, it is not an illegal K, though it may be unenforceable at the suit of the party who chooses to perform it illegally.  

2. If, in order to prove your rights you have to plead your own illegal acts, you will fail.

3. If a K is expressly or impliedly against a statute or public policy, the K will be void ab initio. 
4. If a K is void ab initio, the K should be subject to restitution, so that there will be no unjust enrichment.
Ashmore, v. Dawson Ltd., [1973Ratio: There was a common intention that the K be performed illegally; therefore the whole K is void!

Illegality in the performance of a contract may avoid it although the contract was not illegal ab initio (B. and B. Viennese Fashions v. Losane, 1952).

Kikiri Cotton Co. Ltd. v. Rachhoddas Keshavji Dewani  1960 The Pl paid the def a premium for a rental apt. Paying a premium for a dwelling house was illegal under statute, but neither of the parties knew that. The Pl claimed the return of the premium after he signed the lease. The def claimed that the Pl was in pari delicto with the def and thus unable to collect damages.

Ratio: A Pl who has participated in wrongdoing may not recover damages resulting from that wrongdoing, unless the court deems that the def is more culpable in the illegal act than the Pl. 

· Step one: court finds the K illegal under statute- the def claims that the Pl is equally at fault,

· Step Two: the Pl must show that they are less at fault. 

· Should have said that the K was illegal and so the Pl should be able to recover restitution.

· Not withstanding that he thinks that restitution should be paid any time a K is illegal, the court will want to find that the Pl is less at fault in order to award damages and will take any evidence to that effect, even parole evidence. They look to equality of bargaining power, etc.

Singh v. Kulubya, [1964 Ratio: ... a person’s right to possess their own chattels (and land) will as a general rule be enforced against one who, without any claim of right, is detaining them, or has converted them to his own use, even though it may appear either from the pleadings, or in the course of a trial, that the chattels in question came into the DF’s possession by reason of an illegal contract between himself and the PL, provided that the PL does not seek, and is not forced, either to found his claim on the illegal contract or to plead its illegality in order to support his claim.

Recognizing that generally there will be restitution if there is a wrongful K

Ouston v Zurowski (1985) pyramid scheme. agreement Ratio: There are 2 exceptions to the general rule that a party cannot recover what he has given to the other party under an illegal K. these are: a) where the parties are not in pari delicto and b) where the Pl repents before the K has been performed. As long as the Pl just gets out before the K was performed they are going to be O.K.

Menard v. Genereux (1982)Deposit paid by PL to DF’s solicitor under illegal transaction. PL was held – on grounds other than illegality – not to be entitled to recover deposit. It was held that illegality standing alone would not have barred recovery.

Judge points out conflict between two policies of the law: prevention of unjust enrichment and fact that law will not assist persons who behave illegally. If latter policy is favored, this would, in the circumstances, result in unacceptable situation. Only reasonable recourse is to return deposit to PLs and thus prevent unjust enrichment of DFs.

SEVERANCE

William E. Thomson Associates Inc. v. Carpenter (1989) About severence.
 The fee was interest, and thus affected the obligation to pay interest, but the obligation to pay principal could be severed and the guarantees applied to this. This would not override the Criminal Code policy re interest, the parties were of equal bargaining power, the appellants were attempting on technical grounds to avoid performance of an important business obligation, and failure to enforce the contract might result in unjust enrichment of the appellants.
The trial judge's severance was proper. 

Terracan Capitol Corp. v. Pine Projects Ltd. (1993) 
Ratio: The courts should not be too quick to rewrite agreements by picking and choosing from alternative provisions, which would result in a legal rate of interest. Otherwise there will be little incentive for lenders to ensure that their agreements provide for interest at legal rates.

Misrepresentation

asymetric- mistake made by one party

1. misrepresentations of any sort

2. material non-disclosure

3.  mistake as to the meaning of a contractual term

Symmetrical mistakes

1. mutual mistakes about pre existing facts (mistaken assumptions)

2. …about contractual terms (rectification)

3. …ABOUT future facts (frustration)

misrepresentation 

· fraudulent and deliberate- the other party can rescind and receive restitiution 
· negligent- the opposing party will be able to recover if the misrepresentation induced them to enter the K. or in tort subject to the Hedley Byrne test
Innocent- representation gives no right to damages (Helbut/buckelton)

· In Esso- you can recover in contract and in tort for negligent misrepresentation. Calculation for damages in TORT will be based on the measure of damages in contract. General negligence has a longer statutory life –6 years, than in K, 2-YEAR statutory life.
Three situations in which you can receive restitution

· fundamental breach

· inducement to enter K by deliberately false representation

· in cases of K that are declared void from the beginning by statute or public policy

Innocent misrepresentation

Heilbut, Symons & Co.  Ratio: In order to succeed in an action based on misrepresentation, the plaintiff must prove fraudulent or reckless misrepresentation. An innocent representation gives no right to damages. How do you determine what is innocent misrepresentation? If you can construe a collateral contract being established at the same time, you can show that there was another agreement that refutes the notion of innocent misrepresentation

Bentley Ltd. v. Smith Ltd. [1965] 
Ratio: If a representation is made in the course of dealings for a K for the very purpose of inducing the other party to act on it, and it actually induces him to act on it by entering into the K, that is prima facie ground for inferring that the representation was intended as a warranty.

NEGLIGENT MISREPRESENTATION

Esso. V. Mardon  [1976
4 ELEMENTS OF NEGLIGENT MISREPRESENTATION: 

1. Representation must be false or turn out to be false, or substantially inaccurate, otherwise will be innocent misrepresentation

2. Representation must be false or inaccurate due to fault of party that made it.

3. There must be a relationship that gives rise to duty of care.

4. Reliance of the Pl on the information must be foreseeable.

Sealand v. McHaffie Ltd. [1974] 

Ratio: Hedley Byrne, which says “If a person, who has or professes to have special knowledge or skill, makes a representation to another by virtue thereof, be it advice, information or opinion, with the intention of inducing him to enter into a K with him, he is under duty to use reasonable care to see that the representation is correct, and that the advice, or information or opinion is reliable. If that person negligently gives unsound advice or misleading information or expresses an erroneous opinion, and thereby induces the other party to enter into a K with him, he is liable in damages”.

The duty in negligence and the duty in K may stand side by side but the duty in K is not imposed upon the employee as a duty in tort.

Redgrave v. Hurd (1881) The Pl represented that his practice was worth about L300 – L400 per year. receipts from the bus.showed less than L200 a year. The Pl contended that the rest of income was made up by other business; showed papers to that effect to the def who did not inspect them. Gave a deposit and took possession. law practice worthless, he gave up possession and refused to complete the purchase. Def denied that he was liable because he had been induced into making the agreements by the Pl misrepresentation about the law practice made for that purpose. Trial judge found for the Pl and dismissed the counterclaim. 

Ratio: “if the def had intended to rely on parol representation, having the materials in front of him he would have made some inquiry into it.”

Mistake in Assumptions of contractual terms

Hobbs v. Esquimalt Ratio:  Where there is disagreement about the terms, if the terms are readily comprehensible according to the ordinary use of the terms, the party that took less care to specify the terms cannot claim no consensus ad idem.
Raffles v. Wichelhaus (1864) Pl and def agreed that the Pl should ship cotton to the def on a ship called the Peerless. When the cotton arrived on a ship called the Peerless, the def refused delivery because they meant the ship Peerless that was to sail from Bombay in October, and the Peerless the cotton arrived on sailed in December. Issue: Did the ambiguity of terms nullify the K?

Ratio: If the terms of the K are ambiguous, and there is no reasonable way to ascertain the actual terms, (which may be confirmed by parol evidence), the K will be deemed null and void.

Staiman Steel. v. Commercial 1976 auction. PL bidder asserted and DF seller denied that a certain item was included in the lot sold. 
Ratio: If part of the subject matter of the contract is reasonably ascertainable, then you will be able to keep that portion and sever the ambiguous portion. Where you cannot find a reasonable way to make the objective determination, the whole contract will fail.

Third party contract error

Henkel v. Pape (1870) The Pl sent 50 rifles to the def. after a series of telegrams, one of which had mentioned 50.
The last telegram the Pl got said, “send the rifles..”. The def wrote back saying they only ordered three rifles.

The telegram guy made a mistake and wrote the not three. The Pl insisted that the def accept the 50 rifles, the def declined to take more than three.

Ratio- If there is no true consensus ad idem between the parties, the K will fail. 

If an outside independent third party is engaged, you will not be held liable for that party’s mistake. You will then look to see if there is an objective measure of the actual terms of the K.

Smith v. Hughes 1871 Old oats, new oats-no one said anything etc.
Ratio: The passive acquiescence of a seller in the self-deception of the buyer does not entitle the latter to avoid the K.

· If you cannot determine which of the parties is right, the contract will have to fail and there will be a verdict for the defendant.

· If you legitimately find that the party’s believed different things, but there is a way to ascertain what was actually intended, that will be enough to make the determination.

· The jury cannot substitute its own finding.

· The evidence has to show objectively what the K was about, not just what was in the mind of the parties. 

Unilateral mistake process- one party is right about the terms in reality

If I sell a painting but lie about it- it will be fraud and be found void. 

What if I think it’s a (painting) genuine- but it isn’t. Innocent misrepresentation- can set aside the K

What if I know it is a fake but I say nothing- and you buy it. The buyer is screwed.  

What if we both think it’s a fake and you find out later it isn’t- K stands

Does the quality of the object go to the root of the K? If it does, the K can be avoided.

WHAT ARE POTENTIAL MUTUAL MISTAKES?

· Many of the cases turn on whether the mistake affected the subject matter of the K Bell v. Lever, case of a second agreement – there is no material duty to disclose. 

·  Bell v. Lever-Mutual mistake relief only granted where mistake goes to the identity of the subject matter, without which the K is essentially different. Possible to say that a valid employment contract that had not been breached is fundamentally different from one that has been breached..or you could say- an employment K is an employment K. 

· Because the view so narrow in Bell, court carved out exceptions in other cases

· Walker- a fertile cow was not the same as a cow sold for its value for beef. Game of semantics. 

· McRea 799say that the very existence of the subject matter is fundamental to the identity- where the subject matter does not actually exist, the contract can be void

· Where 2 parties K and the purchaser owns the very thing that they are buying, this will void the K as well.

· The closer you come to the notion that the enrichment is unjust, the more likely it is that the case will be found in favour of the Pl

· If the policy of unjust enrich outweighs the policy of K formation, the unjust enrichment will prevail.

· Relief will be refused where the party seeking relief expressly or implicitly assumed the risk of that mistake

· Reluctant to grant relief to a party where the mutual mistake was induced by that parties own culpable contract

· Wood  inadequacy of price by itself is not enough grant relied

Mistake in Assumptions

Bell v. Lever Brothers Ltd. [1932] L. the Pl, entered into an agreement with the def B in which B was to be employed by L for five years at L 8,000 a year and to act as chairman of the Niger. Subsequently made a termination K with the Def, Bell, after which they discovered Bell had breached terms of his employment K.

· The contract for release is the identical K in both cases, and the party paying for the release gets exactly what he bargained for. (not breach of fundamental aspect of the K)

· Only K’s that fall into special categories of good faith will a person be required to disclose- fiduciary, partnership, and in K’s of insurance.

Ratio: if the mistake of the parties goes to the fundamental aspect of what is being bargained for, then that mistake will be considered to void the K. if not, the K will stand. NEVER EXPRESSLY OVERRULED.
Magee v. Pennine Insurance Co. [1969] second agreement, based on info in first agreement.
The second agreement was not void at law, but voidable at equity. Equity is discretionary. And then we go to the competing values of avoiding enrichment:

· Knowledge of parties’

· Who has the ability to correct the mistake?

· There is a notion of inducing conduct by the Magee’s- insurance cases where buyer will have more info than seller 

 Ratio: If there is a contract formed based on a first contract that is wrong or breached, the issue of unjust enrichment will be considered before the K will be considered void, because the second K still stands alone.

McRae v. Commonwealth Disposals (1951) Awe-stralia Ratio: the very existence of the subject matter is fundamental to the identity- where the subject matter does not actually exist, the contract can be void

Wood v. Boynton (1885) PL sold uncut diamond to DF jeweler for $1. Both parties believed it was a topaz before commencing action, PL offered money back with interest but DF refused. 
· The purchaser has no duty to disclose the value of an object to the seller of the object. 

· That fact that the object is worth more than thought by the seller is no reason, in and of itself to invalidate the K

· If the purchaser has done nothing to induce the sale, the sale will stand (implication that if he did try to induce the sale, there can be a legal remedy.)

Policy of enforcing K is exceeding the policy of avoiding unjust enrichment, however, if there are enough factors, such as uneven knowledge of parties, Inequality of bargaining power or inducing conduct short of actual misrepresentation, the K can be void.

Laidlaw v. Organ U.S. (1917 Ratio: The buyer is not required to communicate circumstances to the sellor that would influence the price of the commodity, where the parties have equal access to the information. Two parties that have equal access to the information have no duty to inform. The rationale for this is that the transactions are designed for economic efficiency; the info gathering encourages parties to seek out the information 

Solle v. Butcher [1950] Rent control mistake issue. Landlord found more culpable due to the intention of the statute to protect renters.

Ratio: in equity, if the misapprehension was fundamental and the party relying of the misapprehension was not at fault, that party will be entitled to rescind or maintain the K.

Scott v. Coulson [1903] The Pl agreed to sell a life insurance policy on the life of a man called A.T. Death. He was alive

Ratio: if at the date of a K, both parties to the K supposed a certain thing, this was a common mistake and so the contract was is that cannot be enforced. Consider the fundamental difference in what the K was about.

Sherwood v. Walker (Mich. S.C. 1887) Cow; for Beef or fertile to breed?sold because thought barren, found to be pregnant, so refused to deliver. Yes, there is a fundamental difference in a cow that can breed and one that can’t.

Ratio: If there is a difference or misapprehension as to the substance of the thing bargained for, if the thing actually delivered or received is different in substance from the thing bargained for and intended to be sold, then there is no contract; but if it is only a difference in some quality, even though the mistake may have been the actuating motive to the purchaser or seller, or both of them, the contract remains binding. 

Question to ask is: Does the mistake or misapprehension go to the root of the matter or is it an error that does not affect the substance of the whole consideration? Was the barren cow fundamentally different from a fertile cow? Must characterize the subject matter of the K accordingly to suit your needs at the time. 

MISTAKE IN CALCULATIONS

R v. Ron Engineering & Construction Eastern Ltd.  Tenders — Error in tender due to omission in calculations — Owner Informed of error shortly after tenders opened — Mistake not affecting "unilateral contract" arising when tender submitted — Owner entitled to retain deposit. 

Ratio: There was no mistake in the context of this contract, since the respondent intended to submit what was in fact submitted and the appellant had not been informed of any irregularity. There was no principle in law which rendered the tender, which on its face was complete and according to form, incapable of acceptance. That being so, the issue was not the application of the law of mistake but the application of the forfeiture provisions of the tender documents. The conditions for return of the deposit had not been fulfilled. The conditions for forfeiture had. There was a mistake made, but not the kind contemplated by the cases above, this was simply a calculation error. Be careful to note which mistakes fall into the category of mistakes under Lever Bros. And which are simply errors of calculation.

Doctrine of Frustration:

·  really deals with allocation of risk.

· Contracts try to specify future risks between parties

· When should the court step in when an unallocated risk pops up?

· Article- maybe there is a problem with the notion of frustration assuming that most risks cannot be anticipated.

· Could have anticipated the result of the cause, but not the cause itself. 

· You shouldn’t be too quick to say that a risk is unforeseeable

· Posner article: Unforeseen risk should be born by the greater risk bearer. Risk allocated to the party who has better insurance.

· Allocating a risk to a party that is more likely to be able to bear the risk.

Paradine v. Jane (1647) Old rule of doctrine of frustration. BLACK LETTER LAW.

Ratio: If an obligation has been voluntarily assumed (as in K), hardship is not enough to render the contract void. 

The relaxation of the rule of absolute promises

Taylor v. Caldwell (1863) Leading case on the doctrine of frustration Music Hall 
Ratio: Where the K becomes impossible to perform because of the perishing of a thing that is vital to the K, whether express or implied, both parties will be excused from the K.

Amalgamated v.  Walker & Sons [1977] PL agreed to buy warehouse from DF for £1, 700,000. PL intended to redevelop the site. Day after contract was made; DF was informed that building had been listed as of special architectural or historical interest. This made redevelopment unlawful

Ratio: The doctrine of frustration will not apply to the circumstance where the event is such that the parties must be taken to have regarded it as a risk inherent in the contract. (Here things are not radically different than what was anticipated by the K).

· There are all kinds of unforeseen risks that come along with property. You know that those risks are inherent in a property contract. Therefore the risk isn’t unforeseen. 

**Capitol Quality Homes Ltd. v. Colwyn Construction Ltd. (1975) (Subdivision of plots of land)
Test for finding frustration of a contract:

1. Event must occur that is beyond the contemplation of the parties. 

2. Must be beyond the control or fault of the parties.

3. Event must result in a significant change in the original obligation. 

Where you satisfy the above 3 conditions, the court will fashion a reasonable solution as the situation demands.

· Court is trying to do what the parties would have done if they had foreseen the unforeseen event.

· Solution might be derived from outside the K, or you can take guidance from the K in ascertaining what type of risk the parties were willing to bear.

Victoria Wood Development:

 In purchasing land, a developer is always conscious of the risk that zoning may make carrying out of intention impossible. They may attempt to guard against such risk by insertion of proper conditions in K, but they did not do that here.

Ratio: You can use industry standards and relative knowledge of the parties to ascertain what risks were reasonably foreseeable by the parties. If reasonably foreseeable risk, cannot refuse to perform on the K.

Howell v. Coupland (1876) futures contracts for agricultural products potatoes, perished.
Ratio: If Pl contracts for something that does not yet exist, and then through no fault of the def, it never manages to exist, the def will not be held liable. 

Parrish & Hiembecker Ltd. v. Gooding Lumber Ltd. (1968) DF trucker contracted with PL corn merchants to sell and deliver a certain quantity of corn to shipping points specified by PL. DF intended (and PL knew this) to purchase the necessary corn from three different farmers when the crop matured. As a result of a local drought, defendant was unable to obtain corn in the contract quantity. PL brought action for damages for failure to deliver, and was successful in lower Court. 

Ratio: Like mitigation, you have to take reasonable steps to perform a K before you can claim frustration. You must do what’s reasonable in the circumstances.

Aluminum Co v. Essex U.S. (1980) really complicated formula to ascertain price, unforeseen event (gulf war) millions could be lost. Provide 3 prong way to fix the price. Actual price skyrocketed and the cost to be born by the producer was heavy 

PL is entitled to relief under doctrine of commercial impracticability.

· Reconcile with Capitol by saying “a huge discrepancy in price is an impossibility to perform”

· Commercial impracticability- focuses on events that make the K too expensive to perform.

· Another doctrine of defence besides frustration and mistake (commercial impracticability, focuses on events that greatly increased cost, risk or difficulty in performance)

· Court will fashion an appropriate equitable remedy.

· A change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, or costs of construction, unless beyond the normal range, does not = impracticability since it is this sort of risk that a fixed-price K is intended to cover.

Restitution and Reliance-Relief on terms

Appleby v. Myers (1867) Pl hired to detail an engine. Fire at def. place destroys all the work and materials Can the Pl recover for the partial work?

Ratio:

· Not any different that Taylor and Caldwell. Event makes performance impossible, what was contemplated was complete performance of the K.

· Court looks and says that loss was sustained by both parties (def lost entire factory), each party should bear its own risk.

· Different than other cases: Part performance of K has already taken place.

· If there has been performance prior to the unforeseen event, you cannot recover. 

· If there are a series of little contracts, you can collect on the ones that have already been completed.

Fibrosa Spolka Akcyjna v. Fairbairn  Whether, when the K became frustrated, the PL could, in the circumstances of the case, claim the money back from the DF .When can part payment be recovered Does the K have provisions that deal with part-payment in the event of frustration? Has that risk been allocated? If it has, then that allocation will be the rule.

Ratio: 

· A frustrated K remains a valid K until the moment the frustration occurs. Under black letter law, part payment already made, cannot be recovered.

· However, If you have given $$ gratuitously, that $$ can be recovered. 

· When a K becomes frustrated, you are entitled to get back $$ you have paid for which you received no benefit. (Like a deposit)

· You might be able to make a quantum meriut claim for services provided that the other side benefited from- equitable remedy. Or, if $$ given the action will be for money had and received –common law remedy
Statutory overlay

· You will first look to the statutes to see what you are dealing with

· e.g.- some agreements are so significant they must be in writing- notion behind the statute of Frauds. (need to know this)

· s. 4 of S. of Frauds says no agreement relating to (four things listed) unless in writing and signed. Specifically Interests in land or a K that will take more than one year to perform (like a lease).

· s. 8 of Frauds- no action on a representation on the creditworthiness of another person is allowed is unless it is in writing. If in Hedley and Byrne the advice had been oral, this would have been overruled. 
· avoids people selling property but not really selling it or not delivering the property. Court will step in to relieve the harshness of the statute when used to dupe people.

· s. 5 sale of goods act. K for sale of goods for more than 40$ is no good unless the thing is received, or there has been a signed K. (cannot orally agree to buy a large ticket item)

· even for K that are covered by the statute of frauds- notion of part performance 

Other areas where statutes codify the law we’ve learned

· Mercantile law amend act: overrules the law on pre-existing duty on part payment of a debt.

· Payment of a lessor sum satisfaction of a greater sum will be sufficient if the creditor accepts it.

· Business practices act: Additional remedy to the common law: 

· S. 2 defines false misleading and unconscionable dealings are unfair practices,

· S. 3 says unfair practices are illegal

· s.4 provides a statutory right of recovery, in addition to common law rights where you have been a victim of infair practiced

· Comptetition Act: 

· s 36 provides a civil right of recovery where anyone recklessly or knowingly provides misrepresentation

· Committing these acts is criminal 

· Unconc transaction relief act provides the court broad power to relieve from a transaction where the interest rate is excessive and the transaction is harsh and unconscionable

· Frustrated Contract Act, codifies common law position specifically dealing with money or services provided 
· s.3.1  Sums paid before the performance are returnable- court may award for $$ or services provided before the unforeseen act. But court must give effect to any provision that has provided for the distribution

Degleman v. Guarantee trust co. Nephew sues aunts estate for part performance, to get around the statute of frauds.

It is not clear that the acts were done in relation to the property.

Ratio: Part perf. Not sufficient to get around the Statute of Frauds. S.4

Steadman v. Steadman
Person claiming part performance of a K has to prove on a Balance of Probabilities:

1. That he or she acted to their detriment

2. That they did so because of K obligations

3. And those actions must be consistent with the alleged K

Cannot lead oral evidence to prove the fact that the acts pertain to the K, the acts must speak for themselves

Allowed to lead oral evidence of the acts performed, but you cannot say what the acts were for.

This is a discretionary equitable remedy.

Know the statute of Frauds- part performance will allow to override the statute.

PAGE  
2

