TMW – Exam Summary 

Constitutional Law Fall 2004


Charter Analysis: Step by step Check list/ Process Flow

	1) Standing

- does P. have Standing?
	24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.
	

	
	52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.
	

	2) Application

- does the Charter apply?
	s. 32 The Charter applies (a) to the Parliament and government of Canada in respect of all matters within its authority b) to the legislature and government of each province in respect of all matters within the authority of the legislature of each province
	

	Is the entity gov’t
	Private: Dolphin

Gov’t: McKinny v. U. Guelph

[Eldrige, Longeuil]

n/a = Hill v. Church of scientology  common law remedies consistent with charter values
	Two part test: McKinny

1 Control

2 statutory authority/public interest

3 (gov’t function)



	3) Forum 

What is the appropriate forum?
	24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction
	Grey area as to whether extends beyond courts

	4) Rights Violation
	Has a right been violated under:

2(b), 7 or 15
	Balance of probabilities

	2(b) freedom of expression
	Mclachlin from Keegstra:

· Democracy or political process rationale

· Search for truth or marketplace of Ideas

· Individual autonomy ( end in & of itself

· Social stability & cohesion

· Bad gov’t motive (suspicion)

· Non-violent


	

	7 
	has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
	

	Motor Vehicle Ref:


	- Pr of F Justice founded on belief in dignity & worth of person & rule of law

Principles of fundamental justice – three separate rights 8-13 good guideline


	- Has the applicant suffered a real or imminent deprivation of LLSP or a combination of these interests? 

- Is the deprivation sufficiently serious to attract Charter protection?
- Is the deprivation in accordance with the principles of fundamental justice?

	Morgantaler
	Dickson: 

· state interference with bodily integrity and state imposed psychological stress = breach of security of the person

Wilson:

- Right to liberty: charter invisible fence over which the state won’t trespass
	Rodriguez

· McLachlin: cannot provide right to life by allowing death



	Section 15
	Section 15 Test as Deter. in Andrews:

· is there a denial of equality before or under the law or of the equal protection or equal benefit of the law? Does the law draw a distinction on its face? If the law is facially neutral, does it nevertheless have a disproportionate impact on a particular group?

· Is the denial of equality discriminatory?

· Is  it based on an enumerated or analogous ground?

· Does it meet the definition of discriminatory as set out above?


	Additional tests from LAW:

· does treatment impose burden or withhold benefit in manner which reflects stereotypical … perpetuates view that claimant is less worthy of recognition or value

· purpose to prevent violation of human dignity or freedom

· conflict between s 15 and violation is the reason for claim

· comparative approach

· contextual factors

(onus relieved by establishing enumerated or analogous grounds

	4) Prescribed by law
	Is the violation prescribed by law?
	

	5)
	 Oakes analysis
	Onus on party wishing to uphold limitation

Standard is the civil standard = preponderance of prob

	
	Pressing & substantial
	1. be consistent with principles that are integral to free and democratic society;

2. relate to concerns that are not trivial and that are demonstrably real;

3. be directed to realization of collective goals of fundamental importance. Long-term is not considered pressing.

	
	(2) The means chosen to achieve the objective are reasonable and demonstrably justifiable in a free and democratic society. This requires:
	(A) The rights violation to be rationally connected to the objective of the law;

(B) The impugned law to minimally impair the Charter guarantee; and

(C) Proportionality between the effect of the law and its objective so that the attainment of the objective is not outweighed by the abridgement of the right.

	
	- Dagenais -> salutary effects i.e., is the law accomplishing its objectives

- Objective & salutary effects of the law & the deleterious effects of the right violation
	Dagenais

	6) Remedies
	Section 24 

1) exclusion of evidence

2) damages

3) injunctions (including structural injunctions)

4) stays of proceedings

5) declaration of rights violations
	Section 52

1) complete

2) severance

3) reading in

4) reading down

5) constitutional exemption


	Important Contextual Factors: 
i. Pre-existing disadvantage, stereotyping, prejudice, or vulnerability experienced by the individual or group … "discrete and insular minorities" … will favour a finding.

ii. The correspondence, or lack thereof, between the ground or grounds on which the claim is based and the actual need, capacity, or circumstances of the claimant or others. 

iii. The ameliorative purpose or effects of the law upon a more disadvantaged person or group. 

iv. The nature and scope of the interest affected: The more severe and localized the consequences for the affected group, the more likely that the differential treatment is discriminatory.
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Charter Sections:

Guarantee of Rights and Freedoms 

Rights and freedoms in Canada 

       1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society. 

Fundamental Freedoms 

Fundamental freedoms 

       2. Everyone has the following fundamental freedoms: 

	(a)
	
	freedom of conscience and religion;
	

	(b)
	
	freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;
	

	(c)
	
	freedom of peaceful assembly; and
	

	(d)
	
	freedom of association.
	


Legal Rights 

Life, liberty and security of person 

       7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice. 

Search or seizure        

8. Everyone has the right to be secure against unreasonable search or seizure. 

Detention or imprisonment 

       9. Everyone has the right not to be arbitrarily detained or imprisoned. 

Arrest or detention 

       10. Everyone has the right on arrest or detention 

	(a)
	
	to be informed promptly of the reasons therefor;
	

	(b)
	
	to retain and instruct counsel without delay and to be informed of that right; and
	

	(c)
	
	to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful.
	


Proceedings in criminal and penal matters 

	
	11. Any person charged with an offence has the right
	


	(a)
	
	to be informed without unreasonable delay of the specific offence;
	

	(b)
	
	to be tried within a reasonable time;
	

	(c)
	
	not to be compelled to be a witness in proceedings against that person in respect of the offence;
	

	(d)
	
	to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal;
	

	(e)
	
	not to be denied reasonable bail without just cause;
	

	(f)
	
	except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe punishment;
	

	(g)
	
	not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under Canadian or international law or was criminal according to the general principles of law recognized by the community of nations;
	

	(h)
	
	if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again; and
	

	(i)
	
	if found guilty of the offence and if the punishment for the offence has been varied between the time of commission and the time of sentencing, to the benefit of the lesser punishment.
	


Treatment or punishment 

       12. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment. 

Self-crimination 

       13. A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence. 

Equality Rights 

Equality before and under law and equal protection and benefit of law 

       15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

Affirmative action programs 

       (2) Subsection (1) does not preclude any law, program or activity that has as  its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

Enforcement 

Enforcement of guaranteed rights and freedoms 

       24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 

Exclusion of evidence bringing administration of justice into disrepute 

       (2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute. 

Application of Charter 

Application of Charter 

	
	32. (1) This Charter applies
	


	(a)
	
	to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all matters relating to the Yukon Territory and Northwest Territories; and
	

	(b)
	
	to the legislature and government of each province in respect of all matters within the authority of the legislature of each province.
	


Exception 

       (2) Notwithstanding subsection (1), section 15 shall not have effect until three years after this section comes into force. 

Exception where express declaration 

       33. (1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter. 

Operation of exception 

       (2) An Act or a provision of an Act in respect of which a declaration made under this section is in effect shall have such operation as it would have but for the provision of this Charter referred to in the declaration. 

Five year limitation 

       (3) A declaration made under subsection (1) shall cease to have effect five years after it comes into force or on such earlier date as may be specified in the declaration. 

Re-enactment 

       (4) Parliament or the legislature of a province may re-enact a declaration made under subsection (1). 

Five year limitation 

       (5) Subsection (3) applies in respect of a re-enactment made under subsection (4)

General 

Primacy of Constitution of Canada 

       52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 

Constitution of Canada 

       (2) The Constitution of Canada includes 

	(a)
	
	the Canada Act 1982, including this Act;
	

	(b)
	
	the Acts and orders referred to in the schedule; and
	

	(c)
	
	any amendment to any Act or order referred to in paragraph (a) or (b).
	


Amendments to Constitution of Canada 

       (3) Amendments to the Constitution of Canada shall be made only in accordance with the authority contained in the Constitution of Canada. 
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