 CHAPTER 5
Tort Law
A tort is “a private or civil wrong or injury, other than breach of contract, for which the court will provide a remedy in the form of an action for damages.”
· Tort law provides compensation for legal wrongs committed against a person or her property arising independently of any contract between the parties.
· Tort-feasor: person who commits a tort.
· A tort requires a plaintiff to prove (1) existence of a legal duty owed by the defendant, (2) breach of that duty, and (3) injury or damage as a result of the defendant’s breach.

· Intent, negligence, & strict liability.
Tort (civil) vs. Criminal
1. identity of plaintiff (public v. individual)

2. nature of relief (compensation v. punishment)

3. source of law (common law v. statute)

Damages

· Compensatory damages (and sometimes punitive or exemplary damages)
· Punitive damages have a “cap.”

Multiple defendants
· If defendants acted in concert, they are considered to be joint tort-feasors. 
· Joint liability if they are all responsible to pay the damages or several liability if each defendant is individually responsible. 

· Joint tort feasors are not entitled to receive contribution from the other defendants.

· If they do not act in concert, the defendant who pays the judgment is entitled to obtain contribution from the other tort-feasors. 

INTENTIONAL TORTS
Vs. Person
· Assault & Battery
· Assault: if a person, intending to cause a harmful or offensive contact, acts in a manner tha places another in imminent apprehension of such a contact. (threat to use force)
· Battery: a harmful or offensive contact with a person which is intended by the actor to cause such contact.
· Punitive damages are appropriate.
· False imprisonment
· Many false imprisonments involve improper arrests by police.
· Intentional infliction of emotional distress
· Plaintiff must prove (1) outrageous conduct by defendant, (2) defendant’s intent to cause emotional distress, and (3) plaintiff’s suffering extreme and severe emotional distress.
· Spreading a false rumor, bullying tactics, threats or verbal abuse, mishandling dead bodies.
· Defamation

· Libel: publication of defamatory statement by written or printed words.
· Slander: the communication of the defamatory statement by spoken words or gestures.
· False and defamatory statement
· “tends so to harm the reputation of another as to lower him in the estimation of the community or to deter third persons from associating or dealing with him”
· Truth is the absolute defense.
· Fault in defamation actions
· “actual malice”: knowledge that it was false or with reckless disregard of whether it was false or not.
· “knowledge-reckless disregard”: actual knowledge of falsity or reckless disregard of the truth is required.
· Press is insulated from defamation actions for nonnegligent mistakes reporting newsworthy events concerning private individuals. 
· Invasion of privacy
· Right to privacy: the right to be left alone.
· Intentional intrusions into a person’s solitude or private affairs.
· Wrongful appropriation of another’s name or likeness.
· Publicity portraying a person in an objectionably false light if the defendant knows the portrayal is false or that it recklessly disregards the truth. 
Vs. Property

Real property includes interests in land.
Personal property includes anything else that can be owned (with tangible existence = “chattel”)

· Trespass: intentionally interfering with another’s right to exclusive possession of real property.
· Occurs when, without permission or legal privilege, an individual…

· Enters land possessed by another.

· Causes anything or anyone else to enter onto the land.

· Remains on the land.
· Fails to remove from the land a thing which he is under a duty to remove.

· Nuisance: a human activity conducted on land or a physical condition or land that is harmful or annoying to neighboring landowners or members of the public.
· Public nuisance: invasion of public rights. (buildings used for prostitution, pollution, loud noises)

· Private nuisance: invasions of the private interest in the use and enjoyment of land.
· Use property as one sees fit vs. use property in such a manner as not to unreasonably interfere with the use and enjoyment of neighboring property.

· Conversion: when one person intentionally exercises control over a chattel belonging to another, which seriously interferes with the owner’s right to control it that the possessor “may justly be required to pay the other the full value of the chattel.”

· No intent is required.
· Fraud
· Intentional misrepresentation

· Material fact

· Justifiable reliance upon the misrepresentation

· Resulting damage

Vs. Business Relations

· A contract is a legally enforceable promise or set of promises.

· Tort law extends protection to contracts by imposing liability for intentional interference with the performance of contracts.

· Plaintiff must prove that defendant knew that the plaintiff had entered into a contract with another party and that the defendant improperly or unjustifiably caused that party to breach the contract. 
· If a competitor interferes with a prospective contract, competitor is not liable if it is acting in its own interest and does not act tortuously or illegally.
Defense: self defense, defense of property, consent, necessity
NEGLIGENCE

Negligence: when a person does something that a reasonable person would not do or fails to do something that a reasonable person would do under the circumstances. (careless conduct creates unreasonable risk)
· Plaintiff must prove
· Defendant owed the plaintiff a legal duty not to be negligent.

· Defendant breaches that duty by failing to act as a reasonable person would act under the circumstances.

· Defendant’s negligence was the “proximate” or “legal” cause of an injury suffered by the plaintiff.

· Plaintiff suffered actual loss as a result of defendant’s conduct.

· Dominant legal theory to provide compensation for accidental injury.
· Reasonable person: a hypothetical, fictious person who possesses characteristics of attentiveness, knowledge, intelligence, and judgment required by society for the protection of others. (personification of the community ideal of reasonable behavior)
· Ill of physically disabled person must conform to conduct of reasonable person of similar disability.

· Person of superior skill or competence must exercise amount of care reasonable in light of their superior skill.

· In absence of provision, court sets standard for reasonable person.

· Proximate cause: what it is fair to hold defendant responsible for.
· Did the defendant’s negligence in fact cause the injury?

· “But-for” or “Sine Qua Non” Test
· If the event would have occurred whether or not the defendant had been negligent, the defendant’s negligence is not the proximate cause of the harm.

· “Substantial-Factor” Test

· When separate acts of negligence combine to produce a single injury, each tort-feasor is responsible for the entire result even if her act alone might not have caused it.
· Was the injury to the plaintiff foreseeable?

· Palsgraf v. Long Island Railroad Company (1928)
· Rule of Palsgraf: no liability for negligence to the unforeseeable plaintiff.
· Judge Andrews: the negligent defendant “neither foresaw nor should have foreseen the extent of the harm or the manner in which it occurred does not prevent him from being liability.”

· If the later event is judged a “supervening” or “superceding” cause, the defendant is relieved of liability for negligence. 
· defendant liable if the intervening cause is foreseeable. 

· Defenses
· Vs. Person
· Contributory negligence: negligence on the plaintiff’s part which, combined with defendant’s negligence, cases the plaintiff harm. (complete bar to recovery)

· Assumption of risk: proving that plaintiff voluntarily assumed the risk of harm caused by the defendant’s negligent conduct. 

· Comparative fault: plaintiff is rewarded damages reduced in proportion to his fault (negligence) in causing the injury.

· Vs. Property
· Trespasser: person who enters another’s property without privilege to do so.

· Licensee: person privileged to enter the land because the possessor consents.

· Invitee
· Public invitee: member of public invited to enter property for a purpose for which it is held open to the public.

· Business invitee: person invited to enter premises to conduct business with the possessor.

· Liability to trespassers

· The sole duty owed to a trespasser is to refrain from “willfully and wantonly” injuring him.
· Exception includes the duty to want or exercise reasonable care to avoid injury to trespasser if the trespasser is a child.

· Basic test is whether the child is still too young to appreciate the particular danger presented.
· Liability to licenses

· Possessor has duty to make dangerous conditions safe only if
· The possessor should expect that the licensee will not discover or realize the danger. 

· The licensee is unaware of the activities or conditions and the risks involved.

· Liability to invitees
· Possessor has used reasonable care to prepare the premises and make them safe for the invitee.

· Modern approach

· Owner “must act as a reasonable person in maintaining his property in a reasonably safe condition in view of all circumstances, including the likelihood of injury to others, the seriousness of injury, and the burden on the respective parties of avoiding the risk.”
· Eliminate distinction between licensee and invitee.

STRICT LIABILITY

Strict liability: liability without fault.

· Possessors of animals

· Trespassing livestock

· Liability apart from trespass

· Possessor of wild animal is strictly liable for personal injury to another or another’s animal.
· Law imposes strict liability for Injuries caused by domestic animals is only if possessor knows or has reason to know of the animal’s abnormally dangerous characteristics.

· Abnormally dangerous activities
· An activity is abnormally dangerous if it is highly dangerous even when carefully performed and not one commonly undertaken.

· “absolute nuisance”
